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PREFACE AND ACKNOWLEDGMENTS 


This volume provides an authoritative and accessible analysis of the 
interactions of Christianity and law—historically and today, in theory and in 
practice. Collected in these pages are sixty chapters commissioned from a 
diverse group of interdisciplinary scholars from six continents. While many 
chapters are written from a strong legal and historical perspective, most 
offer deep theological, ethical, political, philosophical, sociological, and 
economic perspectives as well. 

The chapters fall into six main parts. Part I takes up Christian 
contributions to law and legal thought over the past two millennia. Part II 
offers a comparative study of the state of law and Christianity around the 
world today. Part III analyzes Christian contributions to core areas of 
public, private, penal, and procedural law. Part IV reviews various issues of 
canon law, natural law, religious freedom, and church-state relationships, 
both domestically and internationally. Part V addresses Christian 
contributions to several cutting-edge areas of law and public policy today. P 
art VI reflects on Christian contributions to several fundamental principles 
of law and legal order. Together, the chapters make clear that Christianity 
and law have had a perennial and permanent influence on each other over 
time and across cultures, albeit with varying levels of intensity and through 
various modes of interaction. 

We define Christianity broadly to include Catholic, Protestant, and 
Orthodox traditions and various denominations within them—both in the 
traditional Christian heartlands of the Middle East, North Africa, Europe, 
and the Americas and now throughout Africa, Asia, Eurasia, and Oceania, 
too. We draw from Christian ideas and institutions, norms and practices, 
texts and titans to tell the story of Christianity’s engagement with the world 
of law over the past two millennia. While many of our authors are 
practicing Christians, they present their work in professional, not 
confessional terms, consigning to footnotes occasional references to more 
overtly normative and apologetic work. While many of our authors engage 


a wide range of Christian legal teachings, the longstanding Catholic and 
Protestant legal traditions in the West are more prominently presented in 
these pages than are the more sporadic engagements with law among 
ancient Eastern Orthodox Christians and newer Christian communities in 
the Global South and East. As the global forms and forums of Christianity 
and law deepen and diversify in this new millennium, this already hefty 
volume will eventually need an expanded edition or a weighty sequel. 

We also define /aw broadly as the normative order of justice, power, and 
freedom, operating in all dimensions of human existence and relationships. 
Together, the chapters discuss the natural laws of conscience, reason, and 
the Bible and the positive laws enacted by states, churches, and other 
voluntary associations such as corporations, guilds, and monasteries. The 
chapters take up laws that are local and national, domestic and international, 
legislative and judge-made, written and unwritten, codified and customary. 
Several chapters focus on specific types of positive law and procedure— 
canon law, family law, constitutional law, criminal law, human rights law, 
and laws governing taxation, contracts, property, and more. Other chapters 
take up fundamental legal principles—tliberty, dignity, equality, justice, 
equity, judgment, sovereignty, power, and solidarity. Some chapters 
differentiate the law on the books from the law in action; the rules and 
procedures prescribed by authorities versus the behavior by citizens, 
officials, and legal professionals in positive, negative, or indifferent 
response. And beneath all these legal typologies is the reality that laws of 
various sorts emerge out of an evolving spectrum of normativity: acts 
become behaviors; behaviors become habits; habits yield customs; customs 
produce rules; rules beget statutes; statutes require procedures; procedures 
guide cases; statutes, procedures, and cases get systematized into codes; and 
all these forms of legality are eventually confirmed in national constitutions 
if not regional conventions and international covenants, inspired by global 
legal principles and values. 

This handbook constitutes the first comprehensive global collection on 
Christianity and law. It builds on the broader study of law and religion that 
has emerged in the academy over the past half century—now involving 
some two thousand scholars, many of them gathered in the fifty-plus 
centers and institutes of law and religion around the world today. These 
scholars are studying the religious dimensions of law, the legal dimensions 
of religion, and the interaction of legal and religious ideas and institutions, 


methods and practices not only in the Western legal tradition but 
increasingly throughout the world. The study of Christianity and law has 
grown into a strong new branch of scholarship in the field of law and 
religion alongside comparable branches of study of law and Judaism, Islam, 
Buddhism, and Hinduism, each of which has already yielded handbooks 
like this one. The relationship between law and Christianity, with its 2.5 
billion souls worldwide, needs similar treatment. Moreover, this handbook 
on Christianity and law builds on dozens of Oxford handbooks already 
published on Christianity and theology, politics, ethics, philosophy, music, 
art, economics, and other topics. Law is a universal solvent of human 
living, and it deserves a comparable interdisciplinary study of its 
interactions with Christianity over time and across cultures. 

We have incurred a number of debts in the creation of this volume. We 
are deeply grateful for the sixty-five scholars who have lent their valuable 
time and formidable talents to this volume and created the fresh essays 
presented here. Four colleagues in our Emory Center for the Study of Law 
and Religion have rendered valuable services, for which we express our 
deep gratitude. Our senior editor, Gary S. Hauk, again applied his exquisite 
editorial talents in pruning and polishing each chapter and blending the 
diverse genres of writing into a crisp, clean, and compelling manuscript. 
Amy Wheeler and Whittney Barth again provided vital administrative 
support. And our research fellow, Eric Wang, helped organize and 
streamline the volume while coauthoring a vital chapter on law and 
Christianity in China. 

We express our deep thanks to Senior Editor Theo Calderara and his team 
at Oxford University Press for commissioning this volume and for 
providing their trademark editing, production, and marketing expertise. We 
also express our deep gratitude to the McDonald Agape Foundation and its 
chairman, Peter McDonald; to the Fundacion Ciudadania y Valores and its 
founder, Miguel Arrufat; and to the Consciousness Development 
Foundation and its founder and president, Gonzalo Rodriguez-Fraile Diaz, 
for their generous support for our Center’s ongoing work on law and 
Christianity. 

We dedicate this volume to Dr. James T. Laney, president emeritus of 
Emory University, who created the Emory Center for the Study of Law and 
Religion in 1982 and has been a stalwart champion of our work in this 
interdisciplinary field for the past four decades. From the start of his Emory 


presidency, Dr. Laney insisted that religion would remain a vital subject of 
study, despite the powerful secularization forces that had been sweeping 
over modern American universities since the early twentieth century. As a 
result, Emory for a time stood nearly alone among elite American research 
universities in taking religion seriously in its scholarship and teaching. 
From the start, Dr. Laney also insisted that the study of religion not be 
confined to the religion department or divinity school but become an object 
of active study in all divisions, departments, and professional schools. Our 
Center for the Study of Law and Religion was part and product of his 
inspired interdisciplinary vision and emerged alongside other strong 
interdisciplinary programs at Emory on religion and medicine, public 
health, business, nursing, public policy, and more. As our Center celebrates 
its fortieth anniversary this year, we give abundant thanks to Dr. Laney for 
his founding vision and stalwart support. We dedicate this volume to him 
with profound admiration, appreciation, and affection. 
John Witte Jr. and Rafael Domingo 
Center for the Study of Law and Religion 
Emory University 
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IN HISTORICAL PERSPECT 
IVE 


CHAPTER 1 


BIBLE 


BRENT A. STRAWN 


The assigned topic for this chapter is truly vast, covering three 


3 


“macrosubjects”—Christianity, law, and the Bible—and their intersection. ! 
What follows is a modest and concise contribution that introduces three 
matters that relate to these macrosubjects and their combination. The first 
involves identifying those places where legal discourse appears in the Bible. 
The second requires asking how Holy Scripture, writ large and in toto, has 
been construed as if it were (a kind of) law. This leads to the third and final 
issue, which is to explore the specific kind of law that is (in) the Bible. 

Two statements may be taken as illuminating entrées to the problems at 
hand. The first comes from the semiotician Umberto Eco, in which he 
claims that everything is theological in some fashion: “Behind every 
strategy of the symbolic mode ... there is a legitimating theology.... A 
positive way to approach every instance of the symbolic mode would be to 
ask: which theology legitimates it?”? For Eco, the theological underpinning 
he posits is legal or at least legitimizing in force. Eco’s final question could 
easily be reversed: to which theology does “every instance of the symbolic 
mode” contribute, and how so? However the question is put, Eco’s 
statement suggests some sort of legally productive relationship between 
religious matters (that is, theology) and everything else that human beings 
do strategically in symbolic modes. Law, certainly, is one example of the 
latter. How, then, is law theological, and how does theology legitimate it? 

The second statement, from the biblical theologian Walter Brueggemann, 
is perhaps even more apropos (and pointed): “I have no doubt that the 
beginning point of public policy is text, text, text. That is not because the 
Bible tells us what to do about abortion or immigration, but because the 


Bible places us in an alternative world.”’ For Brueggemann, the threefold 


“text, text, text” that is the foundation of and fount for public policy (often 
created by law) is the biblical text—not because the Bible provides its 
readers with straightforward answers to everything we face (especially 
now) but because it creates another way of being in and imagining the 
world around us, a world that is frequently governed by law and policy. 

Both of these statements will resonate in the discussion below, which 
focuses on biblical material that legitimizes, especially law properly so- 
called, as well as other biblical material that is itself legitimated (whether 
by law or as law) and that becomes, in that process, the bedrock for ethical 
activity—a resource for public policy, if not more than that, even if only 
belatedly. The present essay thus takes the macrosubjects of Christianity, 
law, and the Bible seriously and attempts to host them in a fruitful dialogue 
in order to consider what a Christian interpretation of the Bible as law and 
as legal resource might look like. In the end, it looks a lot like living a wise 
life. 


LAW IN THE BIBLE 


Identifying those places where law appears in Holy Scripture begins, but 
certainly does not end, with the Hebrew Bible—what Christians usually call 
the Old Testament.’ Here is the locus par excellence of law in the Bible, 
particularly the first five books known as the Pentateuch or Torah. 
Pentateuch is a Greek term that identifies the number and type of these five 
scrolls. Torah is a Hebrew word that, while multidimensional, can be—and 


often is—translated as law. Whatever we call these books, they are 
traditionally associated with Moses, largely given his prominence within 
them. He is born in Exodus 2 and dies in Deuteronomy 34, so that his life 
spans most of the Pentateuch. The association of this material with Moses 
explains, in part, the familiar designation of the Pentateuch as the Five 
Books of Moses as well as the phrase the Law of Moses, the latter of which 
is found already in the New Testament (see, for example, Luke 2:22, 24:44; 
Acts 13:39, 15:5, 28:23; 1 Cor. 9:9; and Heb. 10:28). Simply put, Moses is 
the patron saint of the Pentateuch. If the Torah is law, he is the preeminent 
lawgiver (see Deut. 1:5). 

To designate the Bible’s first five books as law is not simply titular—it 
accurately describes a great deal of the Pentateuch’s contents, beginning in 


earnest with Exodus 20 and the giving of the Ten Commandments (also 
called the Decalogue). From this point forward, the Pentateuch is 
dominated by the legal discourse delivered on Mount Sinai (see Exod. 


19:1-Num. 10:11). For some time now, the legal discourse of the 


Pentateuch has been classified into two main categories, though a third 


important item also deserves mention:’ 


¢ Absolute (apodictic) law—-so called because it offers no conditions whatsoever: “You shall not 
commit adultery” (Exod. 20:14; Deut. 5:18) and “You shall not boil a kid in its mother’s milk” 


(Exod. 23:19, 34:26; Deut. 14:21) are two among a vast number of examples.® 

* Case (casuistic) law—so called because it relates to particular cases wherein conditions can 
and will vary. One example, among many: “When people who are fighting injure a pregnant 
woman so that there is a miscarriage, and yet no further harm follows, the one responsible 
shall be fined what the woman’s husband demands, paying as much as the judges determine” 
(Exod. 21:22). 

e Motivation clauses—Biblical law frequently includes reasons that justify its strictures or 
motivate its observance and does so more frequently than comparable ancient Near Eastern 
(let alone modern) jurisprudence does. Upward of 50 percent of the laws in Deuteronomy are 


accompanied by such motivation clauses’ —for example, “Honor your father and your mother, 
as the lord your God commanded you, so that your days may be long and that it may go well 
with you in the land that the lord your God is giving you” (Deut. 5:16). 


With regard to specific content, Pentateuchal law covers a wide range of 
topics, touching on everything from political figures (Deut. 17:14-20), to 
home construction (Deut. 22:8), to personal diet (Lev. 11:1—23), to asylum 
(Num. 35:9-15), to property (Deut. 19:14), to inheritance (Num. 27:1-11, 
36:1—12), to torts (Exod. 22:9), to trial procedure (Deut. 19:15), and so forth 
—the full gamut, that is, of what would today be included under the 
umbrella of civil and criminal law. In point of fact, in both biblical and 
ancient Near Eastern law, there may be no distinction between these 


categories and others like private versus public law.!° Civil and criminal 
law, public and private law are, in the end, related if not indistinguishable in 
the Bible because both dyads are housed within the larger, covenantal 
context of Sinai. The covenant concept is itself a political and legal 
instrument of the ancient world—one that formalizes, in Israel’s case, its 


relationship to its Lord.'! The overarching religious-political framework of 
the Sinaitic covenant makes every wrongdoing, whether public or private, a 
transgression against divine law and thus criminal in some sense, even as it 
is equally the case that crime—again, thanks to the covenantal context— 
encompasses all manner of civil issues. 


Later Christians sometimes differentiated three types of Old Testament 
law: civil law, which included ancient Israel’s criminal law in their 
understanding; ceremonial law; and moral law.'? In this formulation, the 
first two types of law, while different, were of a piece insofar as they were 
thought to be contingent and ultimately abrogated by Jesus or other 
authorities as found in the New Testament. The last type, however, was 
considered transcendent and timeless and was often identified with those 
bits of Old Testament law that appeared in and were affirmed by the New 
Testament. The problem with this threefold schematization is that it is very 
difficult to tease these three “types” of law apart: they are often conjoined 
in inextricable ways, as, for example, in Leviticus 19. Here, injunctions that 
echo the Decalogue, like the prohibition of theft (Lev. 19:11, 13; cf. Exod. 
20:15 and Deut. 5:19) or misuse of God’s name (Lev. 19:12; cf. Exod. 20:7 
and Deut. 5:11), are juxtaposed with others forbidding mistreatment of the 
deaf and the blind (Lev. 19:14), the interbreeding of animals, and the 
sowing of fields with two kinds of seed or the wearing of clothing made of 
two different types of materials (Lev. 19:19). Adding to the oddity of this 
already unusual chapter is the fact that this is where the famous love-of- 
neighbor passage is found (Lev. 19:18b; cf. 19:34)—a text that Jesus 
includes as part of the “greatest commandment in the Law” (Matt. 22:36; 
see, fully, Matt. 22:34-40 and Mark 12:28—34) that is cited elsewhere in the 
New Testament (Luke 10:27; Rom. 13:9-10; Gal. 5:14; James 2:8) and that 
was used by Christian thinkers from Augustine (354—430) to John Wesley 
(1703-91) to summarize the Christian ethic.!° 

While some contemporary readers might think it easy to identify which 
are the enduring laws in Leviticus 19 (namely, the ones that make sense 
today) and which are ephemeral (the ones that don’t make sense), the point 
is simply that Leviticus makes no such distinction itself. And Leviticus 19 is 
a microcosm of all of biblical law on this matter. To quote C. S. Lewis 
(though he was speaking of disagreeable passages in the Psalms) “the bad 
parts” that some Christians don’t like (civil and ceremonial law, for 
instance) “will not ‘come away clean’ ” because they are often “intertwined 
with the most exquisite things” (like moral law).'* A further difficulty is 
that what one person deems timeless, another can assess otherwise. Not 
even the Ten Commandments, for example, have survived unscathed: not 


all affirm the Decalogue as unimpeachable and eternal moral law.!> For 


reasons like these, the separation of biblical law into civil, ceremonial, and 
moral law categories is best left aside as an ab extra and unhelpful 
approach. 

A more emic approach to Pentateuchal law might begin, but again 
definitely not end, with its own mother tongue—specifically, its native legal 
lexicon. As it happens, torah is just one of several Hebrew terms relating to 
law in the Bible. These include: decree or testimony ( @dah, edit), precept 
(pigqud), commandment (miswah), ordinance (mispdat), statute (hog, 
huqqah), and covenant (bérit). These terms (and yet still others) belong to 
the larger semantic domain of law in the Pentateuch. This domain extends 
beyond the first five books, appearing in many and diverse corners of the 
Old Testament, not only in the nominal forms listed above but also in the 
verbal roots that underlie them (for example, siwwah, “to command”; šāpat, 


“to judge’”).!° Indeed, the majority of the preceding list was taken not from 
the Pentateuch but from Psalm 19’s celebration of the Lord’s perfect law 
(Ps. 19:7-11). The longest of the psalms, Psalm 119, also praises God’s 
Torah and includes a synonym for tôrāh in almost every one of its 176 


verses.'’ Another less dexterous example, drawn almost at random from a 
late prophetic text, reads as follows: “They made their hearts adamant in 
order not to hear the law [t6rah| and the words [débdarim] that the lord of 
hosts had sent by his spirit through the former prophets. Therefore great 
wrath came from the lord of hosts” (Zech. 7:12). 

What texts like Psalm 19, Psalm 119, Zechariah 7, and a host of others 
demonstrate is that Jaw is a many-splendored and richly textured thing in 
the Hebrew Bible—one that is not restricted to the first five books of the 


Old Testament or even to the covenantal portion(s) thereof.'® The same 
might be said of the New Testament, if only because Greek equivalents of 
Hebrew legal lexemes show up there in texts that take up matters of law. 
Consider two examples of reception of Old Testament law. First, more 
positively, Jesus in the Sermon on the Mount: 


Do not think that I have come to abolish the law [Greek nomos, a common translation of 
Hebrew torah] or the prophets; I have come not to abolish but to fulfill. For truly I tell you, until 
heaven and earth pass away, not one letter, not one stroke of a letter, will pass from the law 
[nomos] until all is accomplished. Therefore, whoever breaks one of the least of these 
commandments [entolé, a common translation of Hebrew miswah] and teaches others to do the 
same, will be called least in the kingdom of heaven; but whoever does them and teaches them 
will be called great in the kingdom of heaven. For I tell you, unless your righteousness exceeds 
that of the scribes and Pharisees, you will never enter the kingdom of heaven. (Matt. 5:17—20) 


Second, Paul, apparently more negatively: 


There is therefore now no condemnation for those who are in Christ Jesus. For the law [nomos] 
of the Spirit of life in Christ Jesus has set you free from the law [nomos] of sin and of death. For 
God has done what the law [nomos], weakened by the flesh, could not do: by sending his own 
Son in the likeness of sinful flesh, and to deal with sin, he condemned sin in the flesh, so that the 
just requirement of the law [nomos] might be fulfilled in us, who walk not according to the flesh 
but according to the Spirit. (Rom. 8:1—4) 


It is noteworthy, and confusing, that the passage from Romans 8 speaks of 
several different kinds of law, all with the same Greek term, some of which 
are undesirable in the apostle’s perspective, with others highly desirable. At 
some points, that is, Paul is downright philonomian, and that, among other 
things, makes it uncertain whether Paul’s more antinomian sentiments are 
leveled (solely) at Mosaic Torah. Whatever the case, it should be 
underscored once more that both the content and influence of biblical law 
extends far beyond Genesis—Deuteronomy into other texts and contexts: 
sometimes in terms of genre, sometimes in terms of subject matter, and 
sometimes in terms of the lexemes found in those genres and with those 
subjects. It is thus not without good reason that the entirety of the Hebrew 
Bible, not just the books of Moses, may be properly called Torah. 


THE BIBLE AS (A KIND OF) Law 


Such a designation makes two points simultaneously: (1) that the Old 
Testament as a whole—not just its more obvious and technically legal 
sections—might be correctly termed /aw, and (2) that law in this 
formulation is both more and less than what is technically or obviously 
jurisprudence. Both points return us to the notion of Torah as not only law 
but also instruction or teaching. Both points also lead one to consider how 
both Testaments of the Christian Bible, Old and New, might be understood 
as law. 

Possible objections to such an understanding are several. There have 
been plenty of antinomian strands within Christianity, apparently from its 
earliest days, and no less a figure than Martin Luther (1483—1546) was fond 
of pitting law (often identified with the Old Testament and judgment) 


against gospel (typically associated with the New Testament and grace).!? 


Factors like these challenge any facile attempt to describe the New 
Testament as law. 

But counters to such objections lie close at hand. For one thing, the law 
that comprises the Hebrew Bible is (again) a complex, multiform entity. 
The Old Testament simply isn’t the same as the Model Penal Code or the 
Constitution of the United States. To remain with the second analogy for the 
moment, what the Hebrew Bible is would be more like a book that included 
the Constitution along with various historical details about the Constitution, 
laws based on it, other laws not based on it, and a vast number of additional 
and quite different texts relating to various people, places, and institutions 
—a good bit of which would be only indirectly related (if that!) to the 
Constitution. An additional consideration is that the other texts that would 
be included in this analog would encompass many distinct genres: songs, 
prayers, narratives, poems, proverbs, and so forth. If the kind of law in 
question is what the Old Testament as a whole is, then the New Testament 
—a shorter but equally anthological collection of different texts and genres 
—could also and easily be considered law. 

To be more specific, the New Testament also contains genres and 
particular content—replete with appropriate lexical items—that qualify as 
legal discourse. The Sermon on the Mount has already been mentioned. 
There, Jesus reiterates a number of the Ten Commandments but, far from 
refuting them, makes them more stringent: one must not only avoid 
adultery, one must avoid looking lustfully, which is nothing less than 
committing adultery “in the heart” (Matt. 5:27-28); one must not only 
avoid murder, one must avoid even getting angry with a brother or sister 
(Matt. 5:21-22). Quite apart from their obvious relationship to the 
antecedent commandments of the Decalogue, statements like these are 
generically identical: they, too, are directives to be obeyed, offering specific 
ethics of prescribed or prohibited behavior. The New Testament, no less 
than the Old, abounds with such material. “I give you a new commandment 
[entolé],” Jesus says, “Love each other. Just as I have loved you, so you 
also must love each other’ (John 13:34; cf. John 15:12, 17)—a 
commandment reiterated in 1 John 3:11, 23 (cf. John 3:14; 4:7, 11, 12). 
Jesus’s parables are full of explicit or implicit ethics, as are many of his 
briefer, aphoristic sayings, not to mention the larger teaching blocks 
recorded in the Gospels. The dominical saying “Go and do likewise” (Luke 


10:37) might easily stand as summary of much that is found in the Gospels. 
Even that summary has imperatival force similar, if not identical, to law. 
Much the same could be said for the epistles attributed to Paul. The 
nature of Paul’s work as church planter and letter writer means that the 
epistles are full of imperatives commanding, not simply commending, 
certain behavior(s) in the churches he addressed. This type of discourse, 
identified as Pauline paraenesis and often found in great density at the end 
of the epistles, is full of moral injunctions, sometimes in staccato-like 
fashion, with little or no explanation for why one command transitions to 


another.” The following passage is representative: 


But we appeal to you, brothers and sisters, to respect those who labor among you, and have 
charge of you in the Lord and admonish you; esteem them very highly in love because of their 
work. Be at peace among yourselves. And we urge you, beloved, to admonish the idlers, 
encourage the faint hearted, help the weak, be patient with all of them. See that none of you 
repays evil for evil, but always seek to do good to one another and to all. Rejoice always, pray 
without ceasing, give thanks in all circumstances; for this is the will of God in Christ Jesus for 
you. Do not quench the Spirit. Do not despise the words of prophets, but test everything; hold 
fast to what is good; abstain from every form of evil. (1 Thess. 5:12—22; cf. Phil. 4:4-9; Col. 
4:2-6). 


Texts like this one are (again) formally identical to legal formulae from the 
Old Testament, whether in the Pentateuch or elsewhere. 

The prevalence of this kind of legal (or quasi-legal) material leads to and 
explains a final aspect of the New Testament understood as law—namely, 
how the New Testament has effectively functioned as law for Christians. 
After Acts 15, when an apostolic council in Jerusalem deemed it “good to 
the Holy Spirit and to us to impose ... no further burden” on gentile 
Christians other than a few “essentials” (Acts 15:28—29), non-Jewish 
believers have moved steadily away from Old Testament law while 
simultaneously gravitating toward the ethics of the New Testament. The 
result of this move, for many, has been the replacement of one repository of 
biblical law for another. The New Testament, in this way, becomes for all 
intents and purposes Christian Torah, a kind of Christian legal code, the 
final arbiter of faith, life, and practice much as the Hebrew Bible, especially 
the Pentateuch, functions within Judaism.”! This means, of course, that the 
New Testament, regardless of exact genre, has the force of law: Christian 
law, to be sure, but law nevertheless. To violate the command “pray without 
ceasing” can be seen, therefore—at least by some Christians—as a major 


failure, perhaps even sin or, in more legal terms, as religious wrongdoing, 
even crime. It is thus not surprising to observe that, alongside antinomian 
trends, there have been plenty of Christians who have had no problem with 
law as such, with some of these excelling in the worst-case versions of 
legalism. Even that great opponent of /aw, Luther himself, couldn’t escape 


this dynamic: his teachings were collected and collated in the more reified 


scholasticism that followed him. Luther became Lutheranism.22 


This last point suggests that it is often practitioners themselves, not the 
materials they work with, who lead to certain instances of use or abuse—or, 
to put it differently, to more or less helpful deployments of biblical material 
within religious practice. That deployment, helpful or not, is often legal in 
nature, insofar as it has ethical force and can result in reward or 
punishment. That the Bible is (a kind of) law, therefore, may have as much 
to do with its interpretation and implementation as it does with a particular 
biblical text’s genre or subject matter. That judgment holds equally true for 
both testaments. 

This way of thinking about the Bible and its use is legal in another way 
as well. The processes by which Christians have determined which text in 
their “sacred law” has binding force (or not) and when it has that force (if it 
does)—especially vis-a-vis other texts and other times—are similar to 
certain aspects of legal interpretation: collecting, weighing, evaluating, 


justifying, adjudicating.” 


Wuat KIND OF Law Is BIBLICAL LAW AND THE BIBLE AS (A KIND 
OF) Law? 


The preceding list brings to mind a comparable list from the Old Testament 
that is predicated not of law proper or a great lawgiver like Moses but of the 
wisdom of a sage whose words are preserved in the Book of Ecclesiastes: 


Besides being wise [hakam], the Teacher also taught the people knowledge, weighing and 
studying and arranging many proverbs. The Teacher sought to find pleasing words, and he wrote 
words of truth plainly. The sayings of the wise [kakamim] are like goads, and like nails firmly 
fixed are the collected sayings that are given by one shepherd. Of anything beyond these, my 
child, beware. Of making many books there is no end, and much study is a weariness of the 
flesh. The end of the matter; all has been heard. Fear God, and keep his commandments; for that 
is the whole duty of everyone. For God will bring every deed into judgment, including every 
secret thing, whether good or evil. (Eccl. 12:9-14) 


The connection between the legal hermeneutics mentioned above and the 
practices of this sage, Qoheleth by name, leads to the final topic to be 
discussed—namely, to query, “What kind of law is biblical law, and, 
correlatively, what kind of law is the Bible as law?” The passage from 
Ecclesiastes 12 suggests that the answer to both questions might include 
wise teaching and wise living. 

A relationship between wisdom and law is raised not only by the shared 
practices of weighing and studying but also by the verse that summarizes 
everything (“all”) and “the end of the matter” in a bipartite construction: 
“Fear God, and keep his commandments” (Eccl. 12:13). The second part is 
familiar from Israel’s legal lexicon (miswot, the plural form of miswah); the 
first is an imperative form of a verb (yaré’) commonly used of the proper 
human (dis)position before God. The noun and the verb used here are also 
found in Deuteronomy, a book known for its paraenetic rearticulation of the 
covenant initially recounted in Exodus—Numbers. In point of fact, the 
connections between Deuteronomy and Ecclesiastes 12:9-14 are so strong 
that many scholars have thought the latter suspect. Perhaps, they have 
thought, the epilogue to Ecclesiastes is less an accurate summary of 
Qoheleth’s thought than a pious gloss by a later editor that serves to soften 
the book and smooth its acceptance into the canon of scripture. Other 
scholars have demurred, deeming the conclusion of Ecclesiastes to be true 
to Qoheleth’s discourse, despite the Deuteronomistic “feel” of the epilogue 
—though the closing summary, like any similar digest, 1s of necessity a 
truncation of the sage’s full teaching.** Qoheleth abounds in ethical advice, 
after all, including proper conduct before God, whom he says one must fear 
(see, for example, Eccl. 3:14, 5:1-7, 7:18, 8:12-13), and so, while 
Ecclesiastes 12:13 may be inescapably reductive, it is far from an 
impossible précis of the book. 

Interestingly enough, Deuteronomy, from the other side of this pairing, 
also evidences a connection between law and wisdom. 


So now, Israel, give heed to the statutes and ordinances that I am teaching you to observe, so 
that you may live to enter and occupy the land that the lord, the God of your ancestors, is giving 
you. You must neither add anything to what I command you nor take away anything from it, but 
keep the commandments of the lord your God with which I am charging you.... See, just as the 
lord my God has charged me, I now teach you statutes and ordinances for you to observe in the 
land that you are about to enter and occupy. You must observe them diligently, for this will show 
your wisdom [hokmdah] and discernment [binah] to the peoples, who, when they hear all these 
statutes, will say, “Surely this great nation is a wise [hakam] and discerning [nabdén] people!” 
For what other great nation has a god so near to it as the lord our God is whenever we call to 
him? And what other great nation has statutes and ordinances as just as this entire law that I am 
setting before you today? (Deut. 4:1—9) 


This passage is part of Deuteronomy’s lengthy paraenetic prelude to the 
Decalogue, which is repeated in Deuteronomy 5:6—21 from Exodus 20, but 
with a few small changes—amendments, as it were—from the Exodus 
version. What follows immediately in Deuteronomy 6—11 is viewed by 
many to be another piece of moral exhortation, a kind of homily on the first 


commandment.*° After that comes the book’s central law code (Deut. 12:1— 
26:19), which appears to be a collection of case law based on the Ten 


Commandments in their proper sequence.*° On one hand, this “decalogical” 
structure underscores the importance of the Ten Commandments for the 
huqgim umispatim (statutes and ordinances, NRSV; regulations and case 
law, CEB), that are dependent thereon. On the other hand, this same 
structure reveals the need for apodictic law like that found in the Ten 
Commandments to be expanded via explication. The prohibition of murder 
is absolute: “Do not murder!” (Exod. 20:13; Deut. 5:17). But because it is 
expressed so tersely (/6’ tirsah), without further explanation, questions 
immediately arise. The first question concerns the meaning of the verbal 
construction: is this a prohibition of murder only (so NRSV) or of all killing 
(so CEB)? This is no small matter, but even when a decision is made, say, 
toward murder, further questions present themselves: How does the 
prohibition apply (if it does) to involuntary manslaughter or to other types 
of accidental homicide? Still further: What about warfare? Is it permitted? 
In its central law collection, Deuteronomy includes case law that addresses 
these and similar subjects (Deut. 19:1—22:8). This unit includes laws 
concerning unintentional homicides, the prosecution of war, and unsolved 
murder cases, among other things. One of the topics covered is punishment 
for intentional homicide: the result is capital punishment (19:11—13). The 
latter, too, then, is a justifiable type of killing under the Deuteronomic 
statutes and part of the book’s explanation of what l0’ tirsah means. 


That punishment of any sort is specified in Deuteronomy’s legal 
explication of the Decalogue underscores a curious fact about the Ten 
Commandments: as they stand, no punishment for their violation is 
mentioned, nor is it said how these laws are to be adjudicated with regard to 
their (non)observance. Some scholars have posited that the death penalty 
was required for all transgressions of the Decalogue, but the texts in Exodus 
20 and Deuteronomy 5 simply do not say. The Ten Commandments are 
spare and sparse, inviting and requiring interpretation—including 
something as basic as how their (non)observance will be determined and 
what the result of that will be. In Brueggemann’s memorable formulation: 
“The Ten Commandments are completely non-negotiable for Israel.... But 
they are endlessly negotiated, that is, disputatiously interpreted to 
determine, occasion after occasion, that the command means this rather 


than that.”?7 

The problem is especially acute in the tenth commandment against 
coveting (Exod. 20:17; Deut. 5:21). Although there is debate over the 
meaning of the verb used here (hamad, “to covet”), Deuteronomy’s version 
of the command combines it with another (dwah, “to desire”) in a 
formulation that makes it all but certain that this commandment is 
ultimately about an interior affect state.” But how does one legislate or 


punish for internal feelings?” If the tenth commandment is indeed a matter 
of inner emotions, it quickly becomes the most difficult of the Decalogue to 
keep and enforce. Its interiority creates similar problems for the rest of the 
Ten Commandments too. Upon reading the tenth commandment, that is, 
one may be inclined or even required to reread the prior nine and apply 
them in a similarly interior way. In this way, the Decalogue becomes a 
matter of the heart. 

Later reception of the Decalogue proves this point, which is evident 
already in the sermon Moses preaches on the first commandment. There, in 
Deuteronomy 6, Moses says that the words he is commanding Israel must 
be “on your heart” in addition to being talked about, taught to children, and 
inscribed on the home and city gates (Deut. 6:4—9). The Sermon on the 
Mount is another example of how law can be written on the heart. What 
Jesus appears to do in this sermon is to reread several prohibitions from the 
Decalogue and apply them internally, increasing, thereby, the difficulty of 
each one. It is not simply murder, but anger that must be avoided; not 
simply adultery, but lustfulness. But this is nothing new: perhaps Jesus 


learned this legal dynamic from what is present already in the tenth 
commandment itself. This dynamic effectively takes legal strictures and 
makes them as much about the inner life as the outer, as much about interior 
emotions as external ethics. Such a move makes law a way of life—a law 
that affects all of life, from the inside out. Law is no longer 
compartmentalized to just this or that matter of politics, possessions, or 
crime, let alone the exclusive remit of judges and lawyers. It is, instead, a 
matter of the heart with at least one prophetic text claiming that the heart is 
precisely where God will write the law. 


The days are surely coming, says the lord, when I will make a new covenant with the house of 
Israel and the house of Judah. It will not be like the covenant that I made with their ancestors 
when I took them by the hand to bring them out of the land of Egypt—a covenant that they 
broke.... But this is the covenant that I will make with the house of Israel after those days, says 
the lord: I will put my law within them, and I will write it on their hearts; and I will be their 
God, and they shall be my people. No longer shall they teach one another, or say to each other, 
“Know the lord,” for they shall all know me, from the least of them to the greatest, says the lord; 
for I will forgive their iniquity, and remember their sin no more. (Jer. 31:31—34; see also Heb. 


8:10, 10:16)°° 


These considerations suggest that the quintessential statement of biblical 
law, the Decalogue, is far more akin to wisdom for life—prudence or 
phronesis—than what some might think. If this is true of the Decalogue, as 
demonstrated by Deuteronomy (the lawbook par excellence of the Old 
Testament), then it seems possible to regard other parts of biblical law as 


also about wisdom.*! This may explain why, for example, the Pentateuch’s 
legal collections seem so incomplete, on one hand, and why they sometimes 
include what appear to be fantastic scenarios, on the other. The reason, in 
both cases, is that these collections are representative: they offer a few 
examples, including a few extreme ones, which serve as the arena for 
subsequent legal practice.°* That practice, which involves weighing, 
studying, arranging, and the like, resembles and very much is a wise 
activity that is ultimately concerned with the entirety of human life and its 
proper living. Covenant, as it were, has met Qoheleth. 

If this is true for Old Testament law, it is a small step to regard the Bible 
writ large as (a kind of) law in a similar way. As noted earlier, the Bible as a 
whole is a strange kind of law as law is typically understood today. But if 
law is understood emically, within its scriptural environment, then biblical- 


law-as-wisdom and scripture-as-wise-law looks less and less curious and 
more and more like a habitus. 

A final text is illuminating in this regard. Two imperatives from the book 
of Proverbs present a conundrum: 


Do not answer fools according to their folly, or you will be a fool yourself. Answer fools 
according to their folly, or they will be wise in their own eyes. (Prov. 26:5—6) 


Which of these two injunctions—each formally equivalent to apodictic law 
—should one follow? The contradictory juxtaposition found here doesn’t 
answer that question straightforwardly, but it does establish a playing field. 
Fools exist, and fools must be answered but/and must not be answered—for 
different, good, and mutually exclusive reasons. But, again, which is it: 
should one answer or not? Elsewhere, and as a whole, Proverbs indicates 
that the wise heart will know (see Prov. 18:15). Here, then (and once more), 
is a matter calling for and calling forth prudence, phronésis, practical 
wisdom. And so, when it comes to wisdom, the wise heart seeks knowledge; 
when it comes to /aw, the lawyer seeks the right statute and interpretation; 
when it comes to scripture, Christians seek the right text for the right time 
as a word on target for life. 


To give an appropriate answer is a joy; 
how good is a word at the right time! (Prov. 15:23) 
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CHAPTER 2 


MARIA DOERFLER 


INTRODUCTION: THE THREE LAWS 


The writings of Ambrose, the famed fourth-century bishop of Milan, 
include a letter directed to a wealthy Christian patriarch. The latter, the 
reader infers, desired to arrange a marriage between his son and his 
granddaughter, the would-be groom’s own niece, and had apparently hoped 
to do so with the blessing of the church. While the original letter is not 
preserved, Ambrose’s reply makes clear that his correspondent appealed to 
at least three different standards by which the marriage might be judged: 
those of scripture, of natural law, and of the law of the Roman Empire. The 
first of these ought to satisfy any true Christian, Ambrose suggests. Yet the 
bishop was prepared to oppose the union on the basis of all three, citing, 
alongside his biblical arguments, Theodosian law prohibiting intermarriage 
between cousins—and, Ambrose argued, a fortiori between uncle and 
niece. ! 

Ambrose’s letter is brief, the identity of his correspondent, lost to history. 
Modern readers interested in the relationship between Roman law and the 
lives and thought of early Christian communities nevertheless ought to take 
notice of at least three aspects of the letter. First, the law of Theodosius I 
that Ambrose quotes in this letter is not otherwise attested in ancient 
sources, although imperial legislation concerning consanguinity of spouses 
was common. This lacuna might point to confusion, ignorance, or even 
bluster on Ambrose’s part. More likely, however, is the possibility that this 
letter is the only remaining witness to a law of the Roman Empire that has 
otherwise disappeared from the historical record. 


Equally interesting is the fact that neither Ambrose nor his interlocutor 
seem to have thought it unusual that Roman law would form part of the 
basis of their argument, still less that a bishop would speak authoritatively 
in matters of Roman jurisprudence. While Ambrose’s journey to episcopacy 
was concededly more intimately involved with affairs of the empire than 
was the case for most of his contemporaries, he was far from sui generis 
among bishops of the fourth and fifth centuries. Indeed, evidence suggests 
that even some who were elevated to this role with no knowledge of Roman 
law sought to acquire at least a rudimentary understanding—or, as in the 
case of Augustine of Hippo, to forge ties with those who had. 

Finally, and perhaps most strikingly, Ambrose in his discussion of the 
three laws treats them not as standing in opposition but as mutually 
reinforcing. Each set of laws, Ambrose suggests, accordingly spoke to a 
different audience by different means. While the divine law, expressed in 
scripture, required the interpretation of an expert exegete, and natural law 
exerted moral suasion, recalling all to the good of the community, the laws 
of the empire spoke directly and bluntly even to the least discerning. A 
mature Christian, Ambrose insinuates, ought to have appreciated the 
confluence of these legislative strands, and yet, “if the Divine laws pass you 
by,” Ambrose admonishes his correspondent, “at least the laws of the 
Emperors, from whom you have most extensive honors, ought by no means 


to be so disregarded.” 

All three points—that of Christian writings as witnesses to Roman law, 
that of Christian leaders as deeply engaged with the production and 
execution of Roman law, and that of Roman law’s celebration as having 
relationship and continuity with the laws of nature and scripture—appear 
throughout this chapter as recurring themes of the relationship between 
early Christians and Roman law. The latter created a framework for the 
spread and development of early Christianity and continued to shape 
Christian discourse in the centuries after the Church’s establishment, while, 
conversely, Christianity in its own right shaped Roman law. The reciprocal 
relationship continued to evolve, leaving its mark on periods and places 
otherwise untouched by the legacy of the Roman Empire. 

In tracing these developments, this chapter accordingly proceeds in 
roughly chronological order, beginning with the legal situation at times 
confronted, at times exploited by the fledgling churches of the second 
century and their intellectual leaders, including Roman law as a tool for 


Christian persecution. Thereafter, we turn to the changing relationship 
between Christians and Roman law during the reign of Rome’s first 
Christian emperors in the fourth and fifth centuries. Part and parcel of the 
latter period was also a focus on codicology: the creation and publication of 
compendia of law. The first of these, commissioned by the emperor 
Theodosius II, and its later successor, the Justinian Code (also known as the 
Corpus luris Civilis), were both consciously crafted as compilations of the 
laws of Christian emperors and had much to say about matters of religion. 
These developments will bring us, on one hand, to the brink of the 
burgeoning Byzantine Empire, and, on the other, to the establishment of 
Rome’s successor kingdoms in the West. 


ROMAN LAW AND CHRISTIAN ORIGINS 


During the earliest centuries of the Common Era, Roman law—and indeed, 
sources suggest, most Romans—took little notice of the emerging cult 
surrounding a minor Jewish messianic figure from the far eastern reaches of 
the empire. Given the diversity of the religious landscape of the empire, this 
ought not come as a surprise: much of this period was marked by expansion 
and the annexation of new territories and peoples. One expectation, 
however, was that subject peoples would continue the traditional worship of 
their gods. One of the first duties of provincial governors, accordingly, as 
the third-century Roman jurist Ulpian notes, was to visit the local temples, 
ensure their upkeep, and support the continuation of the community’s 
traditional rites, including festivals and holidays.’ 

Christian writers of the second and third centuries, including the so- 
called apologists, echo this understanding of the comparative power 
provincial governors and local magistrates wielded in matters of religion, 
even if Tertullian—who was trained in legal rhetoric—could ridicule the 
“city-counselor gods” (deos decuriones), whose domains did not exceed 
their own small towns.* It is thus perhaps unsurprising that the first 
encounters between Christians and Roman law arose from confrontations 
with these kinds of authorities. The first and by far most famous of such 
instances emerges from the correspondence between Pliny the Younger, 
governor of the Roman provinces of Bithynia and Pontus, and the emperor 


Trajan.” 


Already in the early years of his governorship, Pliny had evidently taken 
notice of the province’s Christian populace and had dealt with them under 
the principle of coercitio, a magistrate’s power to intervene when public 
order had been violated. Paradoxically, it was the secrecy—real or 
perceived—of Christian practices that gave rise to Roman concerns. In prior 
centuries, the Roman Senate had decreed against similarly private cults, 
including, most famously, the worship of Dionysius, by attempting to draw 
them into the public sphere. Pliny portrays himself as having been diligent 
in his inquiries; however, the rising number and, to Roman sensibilities, 
discomfiting anonymous nature of denunciations against Christians 
encouraged him to seek an official legal solution in the form of an imperial 
rescript. Trajan’s reply commended Pliny’s approach, including his 
punishment of Christians in instances of contumacia, the willful refusal of a 
magistrate’s order. Trajan failed, however, to answer Pliny’s central 
question: could individuals be subject to legal penalties simply by virtue of 
calling themselves Christians? 

This lacuna would haunt later imperial engagement with Christians. 
There is no reason to treat either Trajan’s rescript or Pliny’s own course of 
action as a blueprints for future encounters between Christians and Roman 
legal authorities. This example does, however, highlight the relative 
vacuum in which local authorities sought to make and enforce laws in 
dealing with religious minorities. Provincial governors were not, generally 
speaking, experts in the law, which in practice usually reflected an element 
of bricolage involving Roman as well as local norms. Within their 
provinces, the governors’ executive authority (imperium) was nevertheless 
extensive. Persecution of Christians during the first couple of centuries of 
the new religion’s development was accordingly locally determined rather 
than empire-wide. It reflected concomitant regional differences, including, 
for example, what appear to have been frequent and vigorous persecutions 
in North Africa and, conversely, few if any persecutions of Christians in the 
province of Britain. Christian complaints about their legal status and 
treatment accordingly focus on arbitrary enforcement—local authorities’ 
overstepping their powers—rather than the existence of unjust laws per se. 

A turning point—and a shift from persecutions as a matter of local 
governors’ imperium to empire-wide, imperial-law-based persecutions— 
emerged in the middle of the third century. The Roman emperor Decius, 
shortly after his accession to the throne in 249, issued a formal edict—a 


law, in other words, that addressed itself directly to the public rather than to 
provincial authorities. The decree itself is no longer extant; evidence for it, 
however, emerges from a number of contemporaneous—and chiefly 
Christian—historiographical and martyrological sources. Their accounts are 
confirmed in part by the papyrus certificates (/ibe/li) surviving from this 
period. These were evidently issued to individuals who had complied with 
the decree’s demands that all Roman citizens sacrifice to the gods, taste 
sacrificial meat, and swear that they had, in fact, at all times participated in 
these sacrifices. 

In both form and demands, Decius’s decree differed significantly from 
prior laws. On the one hand, it made right religion—orthopraxy, if perhaps 
not orthodoxy—a matter of a centralized concern for the empire. Roman 
cult, like its Greek forebears, had always been a matter of local 
organization, even where the object of that cult had been shared across the 
empire, as, for example, in the context of rites concerning the emperor. This 
edict, by contrast, sought to craft an empire-wide “Roman religion.” On the 
other hand, moreover, the law in question mandated individual engagement. 
In prior centuries, Roman policy had focused chiefly on communities; 
Decius’s edict, by contrast, required all citizens to partake of the sacrifices 
in their own right. These measures, while generally applicable, imposed 
particular hardships on Christians, for whom sacrifice raised the specter of 
apostasy. Patristic authors accordingly treated these mandates as the first 
empire-wide targeted persecution, and Decius himself as the seventh of nine 
persecuting emperors, even if, in practice, the emperor may have regarded 
Christianity merely as a symptom of a wider phenomenon: the gradual drift 
of the Roman populace from the worship of the gods that had in prior 
centuries ensured the empire’s cohesion and military success. 

The emperor’s efforts to reinstate traditional worship were short-lived if 
bloody; their aftermath, however, was potent, both among Christian 
communities, for whom they raised lasting questions about purity and 
penance, and in shaping the relationship between Roman law and religion. 
Within a few years, other Roman emperors, including Valerian and the 
Tetrarchs, formulated edicts that shared the emphasis on both empire-wide 
religion and individual practice and that, unlike Decius’s, manifestly 
targeted the empire’s Christian subjects. Paradoxically, however, it was 
Christians and the Christian emperors of the fourth and later centuries who 
carried forward the legacy of that fateful edict, deploying the power of the 


law to unite the beliefs and practices of the Roman populace in the worship 
of the Triune God. 


ROMAN LAW AND CHRISTIAN ESTABLISHMENT 


In the historical writings of the fourth and later centuries, the ascent of 
Constantine I (306-37) to the throne of the empire appears as an 
unprecedented event—a divinely willed departure from all that had gone 
before him. After all, as Eusebius of Caesarea concluded his account of 
Constantine’s life, “[h]e alone of all the Roman emperors has honored God 
the All-sovereign with exceedingly godly piety; he alone has publicly 
proclaimed to all the word of Christ; he alone has honored his Church as no 


other since time began; he alone has destroyed all polytheistic error, and 


exposed every kind of idolatry.” 


Eusebius’s and his contemporaries’ enthusiasm is surely intelligible: from 
the ashes of the bloodiest persecution in the history of the young religion 
had arisen an emperor who not only professed himself to be a Christian but 
favored Christians in ways that only an imperial patron could. Most 
prominent among Constantine’s interventions was the issuing of the so- 
called Edict of Milan (hereafter cited in text as Edict). Already in 311, 
Galerius, the Augustus of the eastern parts of the Roman Empire, had put an 
end to the persecutions instigated by his predecessor, Diocletian, in 303. By 
313, however, Constantine and his co-emperor, Licinius, evidently issued a 
law that extended toleration to all of the empire’s religions. Lactantius 
preserves a version of the law as follows: 


We, Constantine Augustus and Licinius Augustus, met so happily at Milan, and considered 
together all that concerned the interest and security of the state, it seemed to us that, among 
those things that are profitable to humankind in general, the reverence paid to the Divinity 
merited our first and chief attention, and that it was proper that to Christians and to everybody 
be given the free power to follow the religion of their choice, in order that all that is divine in 


the heavens may be favorable and propitious toward all who are placed under our authority.’ 


While the form and precise content of the law are disputed, its effect on 
the Christian populace of the empire is clear enough: previously seized 
properties, including churches, were to be restored to Christians; bishops 
and other Christian officials who had been exiled from their sees were to be 
reunited with their erstwhile communities; and the worship of the Christian 


deity would be returned to the public square, “for,” as the law transmitted 
by Lactantius insisted, “it befits the well-ordered state and the tranquility of 


our times that each individual be allowed, according to his own choice, to 


worship the Divinity.” The law accordingly marked an important caesura 


in the history of the relationship between the Roman Empire and the 
Christian religion: neither Constantine nor any of his successors—including 
Constantine’s nephew, the emperor Julian (361-63), who for a brief time 
attempted to restore the empire to the worship of its traditional gods—ever 
again sought to ban Christianity outright or to reinstate persecution. 

Its consequences notwithstanding, however, the decree in question was 
also an exercise in continuity vis-a-vis Rome’s prior policies. On one hand, 
the Edict centers the emperor as guardian of the relationship between the 
Roman people and their gods, an office known as Pontifex Maximus, the 
empire’s high priest. This role, alongside the emperor’s serving at the 
empire’s central legal authority,’ encouraged Romans of all religious 
identities, including Christians, to appeal to the emperor in instances of 
conflict over matters of doctrine and practice. The so-called Donatist 
schism 1s a case in point. 

The aftermath of persecutions of prior centuries had raised questions 
about the reintegration into their communities of Christians, particularly 
Christian leaders who had apostatized, and had generated division among 
Christians throughout the empire. These proved especially intractable in 
North Africa, where the schism between different factions precipitated 
centuries-long struggles. Constantine himself, soon after professing himself 
to be a Christian, had to confront the disunity that dwelled at the heart of 
the empire’s churches. The years immediately following the Edict of Milan 
accordingly witnessed a series of legal petitions and appeals by both parties, 
leading to Constantine’s convening a trial for both Donatists and Catholics 
in 316. The trial, however, failed to resolve the issue, precipitating both 
violence against the losing, Donatist party and legal battles which extended 
well into the fifth century—all in the name of a unified imperial church. 

The Christian emperors’ emphasis on such a church also highlights 
another aspect of continuity in law and policy vis-a-vis prior centuries. Just 
as Decius had sought to unite a divided and imperiled empire in religious 
practice, so Constantine and his successors aspired to extirpating divisions 
among Roman Christians in the interest of their unified—and thus 
propitious—worship of the deity. The desire for unity in worship—already 


evident in Decius, Diocletian, and other emperors of the late third and early 
fourth centuries—in due course found expression in the Edict of 
Thessaloniki (380) and its identification of pro-Nicene Christianity as the 
religion of the empire. It also embroiled the empire’s lawgivers in the tricky 
business of identifying and enforcing Christian orthodoxy—a topic to 


which the following section will attend in greater depth. !° 

Constantine’s favorable disposition toward Christians also came to 
expression in more targeted ways, including those implicating the 
administration of justice in the empire. Bishops, for example, increasingly 
assumed roles that had previously been occupied chiefly by imperial 
officials, including those related to the manumission of slaves,'! the 
adoption of orphans,!* and visitation and care of prisoners.!* All of these 
functions had their roots in Christian practices; the laws in question 
nevertheless not only lent them the imperial seal of approval but also 
expanded the scope of Christian leaders’ responsibilities. Most prominent 
among these was the episcopalis audientia—the bishop’s hearing or 


bishop’s court—which tasked bishops with resolving disputes brought to 


their attention. !4 


Dispute resolution had been part of bishops’ responsibilities within their 
communities since long before Constantine’s reign. Already the apostle 
Paul had exhorted Christians to resolve disputes “in house” rather than 
taking them before Roman courts (1 Cor. 6:1). Bishops evidently took these 
responsibilities seriously. The Didascalia Apostolorum, a third-century 
church order, for example, instructs bishops to hear complaints between 
members of their communities on Mondays, to allow as much time as 
possible for the reconciliation of the feuding parties before the community’s 
next Sunday gathering. In 318, however, Constantine promulgated a 
constitution to regulate the movement of cases between Roman magistrates 
and bishops. The law in question is riddled with lacunae, owing to the 
problematic state of preservation of the part of the Theodosian Code in 
which it appears. What is clear, however, and reiterated by imperial laws on 
several occasions throughout the following centuries, is that parties to a 
dispute routinely—and at times sequentially—explored different fora, 
including appearances before bishops and magistrates. Bishops thus joined 
the ranks of those whom the empire acknowledged to hold a measure of 


legal power—a group that included, alongside Roman magistrates, other 
kinds of arbiters as well. 

Less obvious but equally striking developments involve the ways in 
which Roman law shaped the Christian theological imagination. Christian 
authors had long found Roman law good to “think with,” as, for example, in 
the appropriation of the trial transcript format to narrate martyrdom 
accounts. The increasing Christianization of the empire, however, for many 
authors precipitated a sense of reciprocal relationship between Roman law 
and its execution, on one hand, and divine law and justice, on the other. 
Ambrose of Milan (c. 339-97), for example, did not hesitate to present 
Jesus to his audience as a model for the just Roman magistrate. Ambrose 
thus interprets John 5:19—a hotly disputed verse in the context of the 
Trinitarian controversy—to suggest that it was only in his capacity as judge 
that the Son could be said to do nothing of Himself. After all, Ambrose 
informed his audience, a “good judge does not act arbitrarily, nor simply 
follows his own inclinations, but delivers judgments according to laws.” 
Christ, Ambrose suggests, accordingly declared himself unprepared to act 
on his own account “not due to any incapacity on his part, but out of respect 
for divine law!”!> The eschatological Judge here becomes an exemplar for 
Roman magistrates, modeling for their benefit the appropriate habitus and 
attitudes toward the law, whether human or divine. 

Christians’ familiarity with Roman trials could serve to shape their 
eschatological imagination in other ways as well. The public and, 
particularly for modern sensibilities, brutal nature of imperial justice 
ensured that most Romans encountered with terror the prospect of being 
brought before a judge, questioned, tortured, and sentenced. Unsurprisingly, 
when Christian authors envisioned the final judgment, Roman law and 
judicial practices informed their ideas. Perhaps the most prominent example 
of these processes involves the dream the fourth-century writer Jerome 
recounted for the benefit of a young protégée. As a young man, Jerome had 
been attracted by the elegant prose of Cicero, whose literary refinement he 
preferred to the rougher idiom of the scriptures. The cure for such partiality 
arrived one night, when Jerome dreamed of his own death and being 
dragged before God’s judgment seat.'° There, he underwent the kind of 
inquisition—complete with whipping and physical tortures—that attended a 
Roman criminal trial, until, bearing the physical marks of his ordeal, he was 
released into waking life, his literary habits reformed once for all. Other 


patristic writers shared Jerome’s sense that divine and Roman justice and 
judgment were of a kind, the former reflecting a more perfect version of the 
latter. Yet if law could intrude upon the religious imagination, the inverse 
was the case as well—a fact to which the great legal codification projects of 
the fifth and later centuries bear witness. 


CHRISTIANS AND THE THEODOSIAN CODE 


The opening decades of the fifth century mark an important turn in Roman 
legal culture. For the first time in more than a century—and, in many 
regards, for the first time since the beginnings of Roman law qua law—an 
emperor, Theodosius II (402-50), commissioned the collection, 
compilation, and editorial presentation of the laws governing the empire. 
The product of these efforts, begun by a team of imperial jurists in 429 and 
completed in 437, is known as the Theodosian Code (hereafter cited in text 
as Code) and remains—alongside the much fuller Justinian Code that was 
compiled a century later—one of the most important sources of Roman law 
for contemporary historians. It was a massive undertaking: even in its 
present state, with much of the first five (of sixteen) books lost to the 
vagaries of history, it contains more than two thousand five hundred texts, 
which spanned the reigns of Constantine I through Theodosius II himself 
and were designed to order the empire’s administrative, legal, social, and 
religious worlds. 

In its historical setting, the Code reflected an effort to reform Roman 
legal culture. As its scope suggests, Roman law in its various guises flowed 
plentifully from the pens of emperors and, perhaps more importantly, from 
those of their jurists. The lack of a central repository of these writings 
precipitated considerable confusion about the state of the law; the Code’s 
aim, expressed forcefully in the preamble to its Justinianic successor, was to 
remedy such uncertainties, educating both litigants and their advocates on 
what was lawful for them. The Code’s sixteen books cover a wide range of 
topics, from the duties of Roman imperial officials (bk. 1) to military affairs 
(bk. 7) and taxation (bk. 13), alongside matters of civil and criminal law. 
Christian concerns are reflected throughout, not merely because the Code 
self-consciously focuses on the laws of the Christian emperors but because 
much of the empire had been Christianized by the time of the Code’s 


presentation to the Senate. Roman legal concerns, for both lawgivers and 
those who had to conduct their lives by those laws, were thus in a very real 
sense Christian concerns, and what contemporary readers might term 
“religious matters’—including, for example, the already noted laws 
concerning bishops’ jurisdiction—appear throughout the Code’s sixteen 
books. 

The last of these nevertheless reflects a particular focus on religion, 
encompassing in its eleven subsections laws addressing three general areas 
of religious life: those governing intra-Christian relations, including matters 
of orthodoxy and orthopraxy; those addressing relations with religious 
outsiders, including Jews and “pagans”; and those delimiting the privileges 
and responsibilities of Christian elites, including bishops and monks. 
Instances of laws regulating the first and third of these categories have 
already been noted. In the context of the Code, the reader nevertheless gains 
a fuller picture of the punctilious and specific nature of these interventions, 
of their far-ranging consequences, and, at times, of the dialogical 
construction of law in the Roman Empire. 

The book’s lengthy section on bishops, churches, and clergy, for 
example, contains among its forty-seven provisions a number that focus on 
the privileges of ecclesiastics. Already, Constantine I, in 313, exempted 
clergy from taxation and the kinds of public duties that drained the coffers 
of Roman citizens (CT 16.2.1). That, however, evidently did not settle the 
matter. The Code witnesses to a progression of laws, issued virtually every 
decade from the 310s through the beginning of the compilers’ work in the 
420s, reiterating, clarifying, or qualifying this initial grant. Some 
provisions, for example, extend the grant to specific offices and to the wives 
and children of clergy (see, for example, CT 16.2.14.4), while others seek to 
circumscribe the nature and number of persons eligible for such 
exemptions: landowning bishops, for example, remained liable for paying 
taxes (CT 16.2.15.2), and wealthy persons who sought to take refuge in 
clerical orders could be prevented from entering or could even be removed 
from those offices (CT 16.2.3). 

In a similar vein, the Code witnesses to the construction of heresy as a 
category, both in absolute and in relative terms. CT 16.5.28 (= CI 1.5.2), for 
example—a constitution directed to the proconsul of Asia in 395—defines 
heretics as “those persons who may be discovered to deviate, even in a 
minor point of doctrine, from the tenets and the path of the catholic 


religion.” A decade later, the faith gains further legal traction in an edict 
against Manicheans and Donatists: “There shall be one catholic worship, 
one salvation; equal sanctity within the Trinity, harmonious within itself, 
shall be sought” (CT 16.5.38). This edict reiterates an earlier constitution 
that in 381 enshrined in Roman law the Nicene formula, complete with its 
emphasis on the Greek ousia—the “substance” shared by Father and Son. 
Those who deviated from the formula, the Code suggests, transgressed 
against both God’s will and popular well-being, “since whatever is 
committed against divine religion redounds to the detriment of all” (CT 
16.5.40; 407 ce). Accordingly, they ought to “pay the severest penalty both 
to God and to the laws” (CT 16.5.15; 388 ce). 

Practically speaking, these penalties ranged from the pecuniary, including 
fines (CT 16.5.54), exclusion from making or receiving testamentary 
bequests (CT 16.5.7), and loss of property (CT 16.5.54), as well as 
exclusion from imperial service (CT 16.5.29), confiscation of places of 
worship (CT 16.5.30), incineration of sacred texts (CT 16.5.66), exile and 
expulsion from the cities (CT 16.5.65), and being sentenced to hard labor in 
the mines (CT 16.5.40). These laws were, of course, open to exploitation, 
especially inasmuch as some of them could be enforced against suspected 
heretics even postmortem (CT 16.5.40)—a possibility to which the 
emperors themselves did not remain entirely blind (see, for example, CT 
16.5.57). It was nevertheless minority religious leaders who faced the direst 
consequences. Not only were they liable to the most stringent punishments, 
but their communities, once they had run afoul of imperial conceptions of 
orthodoxy, could be stripped of property and deprived of the abilities to 
build new churches (CT 16.5.8) and to assemble in public or private (see, 
for example, CT 16.5.11)—and even of the power to ordain future leaders 
(CT 16.5.22). The emperors, in addition to penalizing individuals, thus 
systematically deprived communities that they judged to be heretical of the 
means to propagate themselves. 

Not all heresies were created equal, however, and, as Theodosius II and 
Valentinian wrote in 435, “not all should be punished with the same 
severity” (CT 16.5.65). What emerges from these laws is thus an intriguing 
taxonomy of orthodoxy and heresy: Manichaeans, having sunk to “the 
lowest depths of wickedness,” resided at the bottom of the pile and faced 
expulsion from the cities; at the other end of the spectrum, groups like the 
Novatians were denied “merely” the privilege of building new churches. At 


times, the categories of insiders and outsiders could blend, as, for example, 
in CT 16.5.44 (408 ce), which addresses itself to Donatists as “heretics, and 
Jews.” All of these heretics, the Code avers, sought to throw into confusion 
right religion and had to be prevented from doing so by Roman laws. 
Legislation concerning non-Christians, including Jews and pagans, thus 
further solidified the idea of orthodox Christians at the heart of the empire, 
with those who did not adhere to imperially sanctioned orthodoxy standing 
at ever-greater remove from that central core. 

Perceptions of Jews as legal outsiders within the empire also find 
expression in two prominent movements that echo throughout the Code’s 
provisions: the first, endeavoring to protect Jews against Christian violence; 
the second, policing the boundaries between the two groups. Law is not, of 
course, the only witness from late antiquity to these developments. 
Sermons, letters, and other sources from late antiquity attest to Christians’ 
efforts to occupy and destroy places of worship belonging to their religious 
rivals. Emperors, regardless of their religious sympathies, opposed such 
violence as destructive to the peace of the empire. The Code witnesses to 
repeated attempts to curb such attacks. Laws dating from 393, 397, and 412 
and a series of imperial constitutions addressed to the praetorian prefect of 
the east in 423 all witness to continued, and frequently episcopally 
supported, aggression against synagogues. 

Even at face value, these laws make clear that the emperors’ aim was to 
restrain mob violence rather than to rule by what modern readers might 
consider religiously neutral principles. The Code’s chronologically last of 
these laws, CT 16.8.27, for example, both seeks to ensure that the Jewish 
population of the empire would not lose access to their established 
synagogues and prohibits the construction of news ones. Similar 
containment policies appear elsewhere in the Code, particularly when it 
comes to the potential of Christians converting to Judaism. Laws against 
intermarriage between Jewish men and Christian women appear as early as 
339 (CT 16.8.6); by the 350s, conversion was deemed punishable by the 
convert’s loss of property to the imperial fisc (CT 16.8.7). And the question 
of whether Jewish households could include Christian slaves appears in no 
fewer than five of the Code’s laws across the fourth and fifth centuries. 

The last of these, CT 16.9.5 rejects that possibility in telling language: 
“No Jew shall dare to purchase Christian slaves. For We consider it 
abominable that very religious [religiosissimos| slaves should be defiled by 


the ownership of very impious [impiissimorum] purchasers.” These 
pronouncements might be fruitfully read in conversation with other 
witnesses from late antiquity concerning early Christians’ relations with 
their neighbors and “others,” attending both to discursive teleologies and to 
the vacillations, the give-and-take, that accompanied them. Roman 
emperors and Christian bishops—to say nothing of the laity—did not 
always share the same concerns, still less the same means of addressing 
their respective priorities. Roman law nevertheless shaped the world of 
early Christians as much as the most influential theological voices did, and 
it was in turn shaped by them. The following, concluding section adduces 
one final witness to the intersecting development of Roman law and biblical 
faith during Christianity’s earliest centuries. 


CONCLUSION: THE AFTERLIFE OF ROMAN LAW 


Sometime in the fourth or fifth century, some decades before the 
completion of the Theodosian Code, there appeared a somewhat different 
kind of law code. Like so many documents of Roman law, it, too, is 
transmitted in medieval monastic compilations, where it appears as Lex Dei, 
the Law of God. Like its imperially sponsored cousins, the Lex Dei 
included a compilation of Roman legal sources—selections from the 
writings of the third-century jurists, imperial constitutions, even excerpts 
from other, older codes—arranged topically to encompass a range of legal 
categories from the treatment of slaves and the law of inheritance to 
criminal matters. Alongside every law, however, the compiler placed 
excerpts from the Hebrew scriptures, each selection designed to emphasize 
the univocality of biblical and Roman laws, the teachings of Moses with 
those of the Roman Empire’s most authoritative legal voices. 

The authorship, origins, and aims of this project have long puzzled 
scholars. For students of early Christianity, the Lex Dei nevertheless offers a 
glimpse into the complex and evolving relationship between Roman law 
and biblical faith. Here, as in Ambrose’s letter and in the pages of the 
Theodosian Code, the reader encounters the notion that divine and human 
laws—even the laws of those emperors who were not themselves Christians 
—could express the same principles in different guises. By the same token, 
however, Roman law, even in the context of the Lex Dei, continued to 


appear as secondary to and even derivative of biblical law. This 
understanding emerges most clearly from a passage concerning robbery, 
which also features one of the compiler’s rare self-insertions into the 
narrative. 


Just as the [Roman law of the] Twelve Tables order[s] a thief in the night to be killed in any case 
[or a thief in the daytime] if he dares to defend himself with a weapon, know o Jurists, that 
Moses ordained this earlier, just as a close reading shows. Moses says: “If a thief is found 
digging through a wall by night and someone strikes him and he dies, he who struck him is not a 
murderer. If, however, the sun rises on him, he who struck him is responsible for death; and he 


himself will die.”!” 


The editor’s argument here harks back to an earlier era of Christian 
discourse: claims that Greek philosophers, for example, had learned their 
craft from the Hebrew prophets were the stock in trade of the apologists of 
the second and third centuries. In this somewhat later context, however, the 
text points toward the intellectual wrestling that accompanied the transition 
from Christians’ perceptions of Roman law and its agents as sources of 
oppression and persecution to their becoming constituents of their own 
identity as Christ-followers and Romans. While biblical law thus retained a 
position of privilege vis-a-vis the laws of the empire, by the fourth century, 
the two corpora had enjoyed a considerable rapprochement: now, bishops 
could function as purveyors of imperial justice, emperors could police the 
boundaries of orthodoxy, and homilists could draw on Roman legal practice 
to teach their audiences about what to expect in the afterlife. 

These developments did not, of course, mark the endpoint of these 
negotiations of (Roman) law and (biblical) Law—indeed, as Aldo 
Schiavone has argued, much of the globe continues to live with their legal 
inheritance. They do, however, reflect an important steppingstone toward 
the developments of later eras and later communities, marked by the legacy 
of these early centuries. 
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CHAPTER 3 


RS 


JOSEF LOSSL 


INTRODUCTION 


In the context of this chapter, Church Fathers denotes a group of people, 
early Christian authors, but also a normative concept. From the beginning, 
Christian teaching was handed down with reference to authoritative teacher- 
authors. Their personal witness vouched for the trustworthiness of their 
teaching and lent it authority. Already, the apostles were referred to as 
“fathers” (1 Cor. 4:15; Matt. 23:8-9). Later generations distinguished 
between apostles and fathers. The latter were seen as the legitimate 
successors of the former (see, for example, 1 Clement 62.2). Even today, 
senior church leaders (bishops), especially in the Orthodox Church but also 
in the Roman Catholic Church, follow this tradition. Since the early modern 
era, the expression Church Fathers is used preeminently for Orthodox 
writers of the formative period of the church in late antiquity. During the 
Reformation, the early church—as the church of the fathers—was seen by 
all sides of the debate as a normative phenomenon. This was a period in 
which teachings and practices were first introduced and confirmed as 
Orthodox precedents that ought to be continued or appropriately restored in 
the present. The stipulation was that the Church Fathers collectively 
represented a normative body of teachings and laws that ought to shape the 


life and teaching of present-day Christian communities as well.’ This view 
has persisted, and even today questions relating to ecclesiastical teachings 
and practices, or problems of Christian ethics, are approached at least in 
part with reference to patristic teachings, or teachings of the Church 
Fathers. 


Present-day study of patristics as part of early Christian literature also 
recognizes that early Christian teaching cannot be condensed to a 
homogeneous doctrine and that extant sources present a plurality and 
variety of perspectives. To develop a substantive and comprehensive 
understanding of patristic thought (for example, in relation to law) it is 
necessary to include not only some select, “established” Church Fathers but 
also less central or less prominent voices and even heterodox or “heretical” 
thinkers. 

Concerning law—the second component of the topic of this chapter—it 
should already have become clear that the Church Fathers play a 


constitutive role in the formation of church law, whether as authors of early 


(protolegal) works such as the Didache or the Didascalia Apostolorum, as 


constitutive members of church councils that created laws, as bishops who 
implemented law in a variety of ways, or as authors of a wide variety of 
writings that deal with aspects of the law theoretically and practically. 
Many of these aspects—for example, the development of ecclesiastical law, 
Christian dealings with Roman and Byzantine law, or the role of church 
councils—are dealt with in other chapters of this volume. The present 
chapter therefore focuses more on examples of law-related thinking among 
the Church Fathers. Thus, we will look at concepts such as divine, human, 
and natural law, good and bad conscience, human freedom (including 
religious freedom), citizenship, and the common good. Along the way, we 
may also look at related questions—for example, questions relating to 
political constitutions and socioeconomic conditions. 


EARLY CHRISTIAN ATTITUDES TO LAW 


When dealing with non-Christian institutions, early Christians readily 
invoked existing law to claim their rights. Famously, the apostle Paul is said 
in Acts 22:25 to have cited his Roman citizenship to claim fair legal 
treatment. Apologists protested against unjust and (as they saw it) illegal 
treatment of Christians on the hands of the authorities (for example, Justin 
Martyr, Apology 1.1/4). Tertullian even lectured Romans on how bad some 
of their legislation was in this regard: “Trajan issued a rescript that 
[Christians] ought not to be searched for, but when caught, they should be 


punished. How muddled is that ... ?” (Apology 2.7-8).° 


Among themselves, however, Christians avoided the use of legal disputes 


and sought arbitration instead (see 1 Cor. 6:1-8; and Matt. 18:15-17).4 
They did so also because they expected a final, divine judgment, which they 
hoped to face with a clear conscience, all earthly affairs settled. This belief 
fed into their attitude toward non-Christian law. Thus, Justin Martyr 
(Apology 1.68.2) reminds his intended Roman addressees that they will face 
divine punishment if they persist in their injustice against Christians. 

The second and third centuries saw the emergence of Christian “law” or 
“rule books,” such as the Teaching of the Twelve Apostles (= Didache), the 
Didascalia Apostolorum, and others. But these, too, were not intended to 
provide a Christian alternative to secular legislation and secular courts. 
They were not compilations of laws or legal enactments but may have 
served church leaders (that is, bishops) as manuals. They focused on 
Christian discipline, worship, and doctrine and drew their authority from 
scripture and apostolic tradition, not from an institutional church. In that 
regard, they differ from later church law. They were not aimed at producing 
legal rulings or feeding into a comprehensive legal process but at mediation 
and (in the case of disputes) healing and reconciliation, with the bishop as 
chief mediator or healer. ’ 

In the third century, the role of the bishop became more central and 
detached from a collective arbitration process. As the aim of mediation was 
reconciliation, there were no enforced punishments. If mediation failed, 
expulsion (excommunication) remained the last viable solution. But as the 
letters of Cyprian of Carthage show, a bishop could also individually assert 
his right to control the membership and moral conduct of individual 
members of his congregation and discipline those who challenged his 
authority (Letters 2, 3.3). During the Decian persecution in the middle of 
the third century, the disciplinary regime of the Christian Church of 
Carthage proved in fact more effective than the legal setup of the state.® 
Cyprian’s control over his flock was tighter than that of the Roman state 
and its organs over its citizens. 

Still, for the time being the church’s interests remained restricted to 
church matters. The church did not encroach on areas already covered by 
civil or criminal law. The advice given to bishops by Didascalia 
Apostolorum 2.45.1 to avoid civil law courts, if possible, still made sense 
during much of the fourth century. When, during that period, church 


councils issued decrees (canons) that would later become part of church 
law, they tended to be restricted to matters regarding church property, 
consecrated celibates, and clergy. Laypeople were referred to only in 
connection with church-related activities (for example, they were not 
allowed to employ clergy, and there were restrictions on where they were 
allowed to take communion; see, for these examples, the canons of the 


Council of Carthage of 345/348).° 

The relationship between Christian self-legislation and the secular law 
changed as Christianity became legalized in the fourth century. Its system 
of arbitration now fell in line with similar systems—for example, that 
which existed for Judaism. A law preserved in the Theodosian Code (CT 
2.1.10) offers Jewish litigants the possibility to solve cases in a Jewish court 
“in the manner of an arbitration.” In a similar way, CT 1.27.1 instructs 
provincial judges to allow those who wish to refer their case to an episcopal 
court to do so. The case would then be adjudicated according to the 
“Christian law.” A law extant in the Justinian Code (CJ 1.4.7; 398 ce) 
suggests that a ruling by a bishop was more like an arbitration or mediation 
than a ruling by a secular judge (iudicium). According to Jill Harries, one 
also has to keep in mind here the exceptional position of a bishop.'? While 
secular judges were appointed for a fixed term and arbiters only for a single 
case, bishops were in office for longer periods and tended to consider the 
cases before them more broadly (taking into account particularly pastoral 
concerns). Theirs was not just a legal perspective. 

Nevertheless, in the course of the fourth and fifth centuries a tendency 
developed to intertwine (or entangle) secular law and Christian law. For 
example, in 407 a council at Carthage ruled that husbands and wives who 
had separated should either be reconciled or remain as they are. They ought 
not to marry anyone else. Were they found to be in contempt of this ruling, 
they ought to be brought to penitence. As if this were not enough, the 
council added that the promulgation of an imperial law should be sought on 


this matter as well.!! Thus, the council requested that a rule that was 
originally purely a matter of Christian discipline become a public law, 
sanctioned no longer by acts of penitence but by civil injunctions or even 
criminal convictions. 

In a more general remark on this development, Harries observes that in 
the fourth and fifth centuries an odd interaction took place between 
conservative Roman lawmaking that resisted innovation and new, Christian 


(mainly ethical and religious) ideas being inserted into Roman legislation. 
One of the consequences of this was that the boundaries between 
criminality and immorality became blurred.!? New types of crime were 
“invented,” especially in the areas of religious observation and family life. 

It was in this context that the Church Fathers also formulated more 
principal, theoretical ideas on law. Their social situation reflected that of the 
early Christians, who felt that they were accountable to a higher instance 
than the secular law but who at the same time felt that they ought to hold 
the secular law and secular legal authorities to account, as they, too, would 
be judged on the Day of Judgment by that higher, divine authority. The 
Church Fathers’ ideas on divine law, natural law, individual freedom, and 
conscience can be better understood in this context. At the same time, the 
transformative effect of their thinking was limited, for, as this section may 
also have indicated in brief, Christian law was more or less absorbed into 
Roman law. Thus, while the Church Fathers formulated potentially 
revolutionary ideas based on their concept of divine law as laid down in the 
gospel—whether it concerned equality before the law (including the 
equality of men and women), the abolition of slavery, universal rights to 
social and economic participation, religious freedom, and similar ideas— 
the fact that church law became increasingly tied to Roman law in jointly 
founding a conservative and, in many respects, archaic social order 
(mitigated to some degree by the Christianization of that order) meant that 
such ideas could not have the same social or political impact in late 
antiquity that they would have in the modern (Enlightenment) era. 


DIVINE Law, NATURAL LAW, AND THE MORAL CONSCIENCE 


The one modern concept that all Church Fathers would probably have 


rejected is that of the autonomy of the individual.!? Like most ancient 
philosophers, they would not have been able to conceive of the human as 
constituting and determining itself independent of any metaphysical 
framework. For them, the human received itself from society, from nature, 
and, ultimately, from “the gods” or—in the case of Jews, Christians, and 
other monotheists—from God. It was only within such a framework that the 
individual could determine itself, exercise its moral conscience, and 


legislate by and for itself. Ancient philosophy had a variety of ways of 
explaining this phenomenon. !4 

Among those who directly or indirectly exerted most influence on the 
teaching of the Church Fathers were two first-century Jewish-Greek 
thinkers, Philo of Alexandria and his contemporary Paul of Tarsus. Both are 
counted by later Church Fathers as belonging to the Christian tradition, and 
their acknowledged achievement lay in combining ancient thought with 
biblical motifs. Thus, for Philo the foundations of all human law lay in the 
divine issuing of the Ten Commandments (Exod. 20:1-21). Philo 
interpreted the commandments allegorically as universal law, which applied 
to all humanity. Since this divine law’s jurisdiction was the whole world, 
each human, according to Philo, was a “citizen of the world” (cosmopolités; 
Creation of the World 3). This divine law precedes any specific legal 
tradition. Before it, all humans are equal. Philo here understands the Ten 
Commandments not as a law issued to a particular people, although it goes 
without saying that he understands it to be identical with the Jewish law, the 
Torah. Rather, he interprets it as a universal (transcendental) law underlying 
all specific laws. 

In Romans 2:14, Paul offers a slightly different take on a very similar 
idea and adds some specific remarks regarding the Jews and the individual 
human: “The Gentiles,” he writes, “who do not have ‘the law’ [meaning the 
Torah, the Jewish law], act by nature according to the law. Since they do not 
have the law, they are to themselves law.” To explain this last clause, he 
adds in 2:15: “They thus demonstrate that what the law demands is 
inscribed in their hearts. Their conscience [suneidésis| cotestifies to that. 


Their thoughts accuse each other and defend themselves [as in an inner 


court of law].”!> 


In a similar way to that of Philo, Paul refers to the Torah as a 
manifestation of a universal moral law. He finds that the existence of such a 
law is evidenced by the behavior of the gentiles: They act morally, 
seemingly responding in their conscience to demands that (unlike the 
Torah) are not written down anywhere. These demands must therefore be 
written (metaphorically speaking) in their hearts (meaning their minds), 
since in their thoughts they argue out (as in an inner court of law) the pros 
and cons of their actions. 

An early Church Father who picks up this passage and develops it further 
is Clement of Alexandria, at the end of the second century. In Stromata I 


91-96, Clement surmises that if the universal law allows humans to 
distinguish good from evil, it should also enable them to have true insights 
about religious doctrine. For example, it should enable them to “know 
naturally,” by way of a “common mind,” a mind common to all humans, 
that there is only one God, who is creator of all. Not only that, but for 
Clement, that inner law also enables all humans to keep those divine 
(biblical) commandments necessary for salvation. He believes that he can 
corroborate this view from Romans 2:26a, in which Paul writes that the 
uncircumcised keep those parts of the Torah that justify them (dikaiomata).! 
6 

Leaving aside whether Clement’s exegesis of Paul is sound here, he has 
formulated the concept of a natural moral conscience. The justifying parts 
of the Torah are those laws that relate to moral behavior. These laws can be 
identified by all humans by natural reasoning, and all humans have the 
ability to act according to these prescriptions issued by the natural law, if 
they follow their conscience. 

In Clement’s contemporary Tertullian we find similar thoughts regarding 
the natural law. Tertullian is not surprised that pagan philosophers have 
access to true knowledge (On the Soul 2.1). After all, God’s providence 
orders nature in accordance with reason (On Penitence 1.2), and God has 
bestowed reason on humans to explore nature (On the Crown 4.1). This 
includes the moral conscience. It is a “gift from God to the soul from the 
beginning of creation” (Against Marcion I 10.3). It may not be in itself 
sufficient for salvation according to Tertullian. For this, goodwill and just 
action need to be elevated by a Christian way of life (Against Marcion IV 


16.15).!7 Nevertheless, even for Tertullian, non-Christian law is founded on 


a primordial natural order founded by God and therefore intrinsically good.! 
8 


Perhaps the most sophisticated and philosophically informed concept of 
this kind can be found in the work of Origen of Alexandria. Origen argues 
that divine punishment of sinners could not be deemed just unless all of 
humanity had access at least to a “healthy preconception” of what is good 
based on “common ideas” (Against Kelsos I 4).'° Origen draws on late 
Stoic thought when he understands these ideas to be “implanted” or 
“ingrown” in the human soul by nature. In Commentary on Romans II 7.9— 
10, he relates this to Romans 2:15 (a law inscribed in the human heart) and 


argues that if we think of this rationally, it may not be an applied rule such 
as “Do not murder” or “Do not steal,” but a general principle such as the 
silver rule (do not do to others what you do not want others do to you). 

For Origen, natural law and divine law coincide here. All humans have 
the ability to perceive this law and act accordingly—not only those who are 
in possession of its letter (that is, the Gospel and the Torah)—but, according 
to Romans 2:13, only those who act according to the law are justified. 
Those who follow their conscience act according to the law and are 
justified. For Origen, the conscience is identical with the divine spirit 
(pneuma), who at the point of Creation wrote the law into humans’ hearts, 
who inspired scripture (that is, the written law), and who guides those who 
correctly interpret scripture. Those who act “autonomously,” following 
reason (that is, the law of nature), guided by their conscience, do the same 
as those who follow the divine law, guided by the divine spirit. At this level, 
there is no difference between theonomy and autonomy. It is the conscience 
that is in charge. It confirms good deeds as good and repudiates bad deeds. 
Freedom at this level means freedom of the conscience. Those humans are 
free who follow their conscience. 

With Origen, patristic thinking on divine law, natural law, and the 
conscience reached a climax, although there were further developments in 


late antiquity,° particularly in Latin patristics. One aspect not considered 
by Origen is the possibility of an erring or bad conscience. In fact, with 
conscience and reason being fundamentally in agreement, as outlined in the 
previous paragraph, such a construct would be a contradiction in terms for 
Origen. Not so for Augustine of Hippo. Based on his teaching on original 
sin, Augustine can think of at least two ways in which a conscience can be 
bad. In On the Sermon on the Mount 2.32, he argues that the conscience can 
be invoked by an evil mind, such as that of the Devil, who denies God and 
the divine law and thus acts against the natural law, asserting that he is 
doing the right thing. Humans can spend their entire lives following such a 
“conscience,” believing that they are doing good while deceiving 
themselves and others about the true nature of their intentions (City of God 
12.8; Confessions 2.11). But—and this is Augustine’s second understanding 
of a bad conscience—humans (unlike the Devil) can also be troubled by 
this and feel guilty about their intransigence against nature and God. 
Without help from God’s grace, they cannot by themselves restore their 
good conscience and rectify their conduct. They rely in the first instance on 


prayer (Enarration in Psalm 83.3}! and the mediation of the church. As 
already outlined at the end of the last section, this kind of thinking had a 
profound influence on the development of law in the context of Christianity 
in late antiquity. 


FREEDOM OF RELIGION 


Insofar early Christians were quite vocal in claiming their right to freedom 
of worship and protection from persecution, for them the foundations of 
that right were the same as those constituting freedom of conscience. Thus, 
in the early third century Tertullian writes (Jo Scapula 2.2) that it is human 
justice” and “natural freedom” that dictate that people ought to be free to 
worship as they please. It is not possible for one religion to coerce another, 
as worship can be delivered only by “free choice” (Latin sponte). It was not 
possible to compel people by force to abandon one religion and take up 
another, as even offering a sacrifice required a willing mind. Drawing on 
Tertullian, Lactantius formulated a similar position (Divine Institutes V 
19.11—13, 20.7): Religion cannot be imposed by coercion (religio cogi non 
potest), for nothing is “more voluntary” than religion.7~ 

Already in Tertullian’s time (early third century), however, Christians 
also had to ask themselves how to deal with heterodox (or heretical) 
coreligionists. When Christianity was legalized in the fourth century and 
thus acquired a status in Roman law, this issue became yet more urgent. 
How could Tertullian’s stance be reconciled with the fact that Christians put 
pressure on heterodox fellow Christians to subscribe to official (orthodox) 
doctrines or be expelled from the church or otherwise punished? 

The arguments produced were subtle. Already in the mid-third century, 
Origen had pointed out (Against Kelsos V 63) that for Christians the issue 
was not a purely rational one. They were not indifferent in the matter but 
were emotionally invested, as their faith was for them a pathway to 
salvation. From their point of view, it would be wrong not to take an 
interest if fellow believers “erred” in their views. Rather than hostile 
confrontation or swift exclusion, however, Origen recommended 
“admonition” (Greek paraitein), which could transform the naive credulity 
of erring dissidents into rationally grounded, true faith. Origen seems to 
have been optimistic that rational discourse could achieve universal 


consensus regarding what he considered the true faith, but rational 
discourse was not what he recommended here. There was also an element 
of emotional pressure (applied by fellow believers) and a social context (a 
hierarchically structured Christian community) in which a decision about 
what true faith was had already been made. 

This latter aspect (accentuating hierarchical authority) gained strength in 
the fourth and fifth centuries as the role of reason became more and more 
constrained. In a letter dating from the early fifth century (Letter 93.17), 
Augustine writes that he had himself once believed that true faith was best 
defended using one’s reason and good arguments. However, he had 
observed that his own hometown was converted from the schismatic 
doctrine of Donatism to Catholic orthodoxy “by fear of imperial laws.” In 
his view, the use of coercion was justified if it created a situation in which 
the teaching and practice of the correct version of Christianity could then be 
implemented.*? 

Augustine’s statement here also suggests that he initially saw no 
difference between pagans and Christian heretics or schismatics, but used 
rational arguments against both groups. Even with regard to pagans, the 


intention was not, as Richard Sorabji writes, “to entice converts (inclinare)” 


but to “prove” one’s beliefs and to challenge the opponents to do the same.” 


4 But pagans were more distant than fellow Christians, whose deviance 
posed a much more immediate threat to the church. Initially, therefore, laws 
against heretics and schismatics (such as the law Augustine alludes to, 
which made his fellow citizens abandon Donatism) were harsher and more 
determinedly enforced than laws targeting pagans (and, incidentally, also 
Jews) and their religious practices. In the case of pagans and Jews, it was 
asserted that they subscribed to erroneous beliefs and practices, but no 
efforts were made to convert them to Christianity apart from rational 
arguments and prayer, while Christians convicted of heresy were frequently 
punished—for example, with exile.” Late antiquity did not yet know a 
death penalty for heretics as such, as did the Middle Ages.”° The only 
Christian in late antiquity who was accused of heresy and executed, 
Priscillian (d. 385), was convicted of sorcery under a secular law unrelated 
to Christianity.2’ Even without a formal commitment to the death penalty, 
early Christian legal thinking on the limits of the freedom to worship 
affected many lives, not only through formal condemnation of heretics but 


also through a general rhetoric that justified suppression of perceived false 
teaching and practice and persecution of their adherents. Such suppression 
was perpetrated as liberation from error and facilitation of promoting the 


truth, an attitude that affected not only Christians but also Jews and 


pagans.” 


CITIZENSHIP AND THE COMMON GOOD 


The question of religious freedom in communities with adherents of 
different religions also opens the view to wider legal concepts such as 
citizenship and the common good. Influenced by classical education, 
Church Fathers did think in such terms. Augustine, for example, titled his 
main work of political theology The City of God. The Latin word civitas 
implies citizenship. It is influenced more by a classical Greek and Roman 
idea of the city than by the more tribal biblical concept of a people of God.” 


” But as a Christian, Augustine found the classical idea of the city broken. If 
it had ever really served the public interest (res publica), that is, the interest 
of the majority of its citizens, it had long ceased to do so (City of God 2.21, 
3.21—23). The republic had been replaced by an empire of domination, 
which guaranteed peace and stability but also limited freedoms. 

To be sure, Augustine did not think of the Roman Empire as a 
particularly good form of government, even under Christian emperors. He 
was a world away from the medieval concept of a holy Roman empire. If he 
saw the earthly power wielded in the empire in analogy to divine power, 
then it was only in the sense that it was more unlike than like divine power. 
For him, no form of earthly government, not even one functioning on 
Christian principles, could deliver the kind of goods that the “heavenly 
city” promised to deliver (City of God 5.2426). 0 Tn this respect, his vision 
was different from that of his contemporary Orosius, who in his Seven 
Books of History against the Pagans tried to demonstrate that with the 


arrival of Christianity, conditions palpably improved in the Roman Empire, 


and that a Christian empire offered social progress.*! 


Augustine would not have entirely disagreed with Orosius. After all, he 
himself saw as progress the relatively peaceful and stable conditions that 
the empire had created and sustained over centuries in comparison to what 
had gone before, but he would never have considered this to be a 


substantive change, let alone a conversion in the religious sense. Such a 
conversion could take place only in the individual human heart, and it 
would produce an entirely new and different social-political order. 
Augustine outlined some thoughts in this regard, but his thinking began not 
with the existing political order but with a metaphysical reflection regarding 
God and the human soul. 

Augustine’s starting point is the same as that of the natural law thinkers 
introduced earlier: God is the creator of the universe and, as such, lays 
down the law of nature, which is the divine law manifest in the universe. It 
is the law by which “God rules all creation” (Against Faustus 22.27, 30.33; 
Diverse Questions 53.2; Quantity of the Soul 36.80; City of God 21.8). This 
is the law that is also “inscribed” in the human hearts (Rom. 2:15) and 
therefore eternal and unchangeable, unlike positive, human-made, law 
(Confessions 3.7.13; On the Trinity 14.15.21; Letter 138.1.4, 138.1.8; 
Diverse Questions 31.1). Natural law is in accordance with human reason, 
but human reason is not its source; God is. Thus, humans, by virtue of their 
freedom of conscience, are responsible to God (On Free Will 1.6.14—15; On 
True Religion 31.58). On this basis, all humans are equal before the law. For 
Augustine, this is a far more authoritative and just principle than the 
traditional Roman “law by consent” (consensus iuris) is.?? It also extends to 
the realm of the “law of nations” (ius gentium), as it applies to citizens of 
all nations, not just to Roman citizens. This concept had far-reaching 
implications—for example, in regard to laws regulating slavery, which 
could now no longer be justified simply on grounds that foreigners and 
citizens could be treated differently. 

It is sometimes suggested that the Church Fathers generally» or 
Augustine in particular, in contrast to other Church Fathers,** were resigned 
to or even supportive of the political and legal status quo and not supportive 
of causes such as the abolition of slavery, penal reform (for example, 
regarding the death penalty), the improvement of social care, and the 
reversal of economic injustice. But such verdicts tend to overlook that 
Augustine in particular offered some very concrete and compelling ideas in 
his works for improvements in these areas. At the same time, the 
influence the Church Fathers had in shaping secular policies and lawmaking 
were limited. Crucially, however, as already indicated, the scope of patristic 
teaching was different from that of modern social reformers. For Augustine, 


changes in legislation may improve conditions (of slaves, for example) 
marginally (in the way Orosius imagined that a Christian empire would 
improve people’s lives), but they would not transform humanity at a deeper 
level, where it ultimately mattered—that is, where it affected people’s belief 
in an eternal life.*° 

For Augustine, the conflict between private interest and the common 
good, which lay at the heart of all injustice, could not be successfully 
tackled if it was dealt with only at the surface level, as a social-political 
issue involving material goods. “The common,” as opposed to “the private” 
(Latin proprium), was for Augustine an entity pertaining in the first instance 
to the noetic realm (Immortality of the Soul 6; Soliloquies 2.22). It was at 
that level, not at the material level, where the issues of injustice and 
inequality had to be tackled first. The problem with material goods is that 
they are finite. As they are used by some, others are deprived of them, and 
as some accumulate them, others lack them. This problem, according to 
Augustine, will never be understood, let alone tackled, if people do not 
learn to understand and embrace intellectual, spiritual goods such as truth or 
wisdom, which are freely accessible to all, available in abundance, and 
perceptible through the spiritual senses (Confessions 10.8). 

No one, Augustine writes in On Free Will 2.37, can securely enjoy goods 
that can be lost or snatched away. But with a spiritual good—for example, 
truth—this cannot happen. No one can tear off a piece and have it solely for 
oneself. Whatever one gains from it, one cannot have it as one’s private 
property. It is always wholly available to everyone. 

Augustine’s point is not to advocate that we should live off plain air and 
forget about the just distribution of earthly (material) resources. But he 
cannot see how humans can share their resources in the state they are 
presently in. In his view, they suffer from a perversion of the will, an 
attachment to their own self-perceived preeminence (amor excellentiae 
propriae), which makes them relentlessly pursue their own private interest. 
They scramble for the finite material resources of the earth, preventing each 
other from accessing them freely, while spurning the infinite resource of 
spiritual goods, which they are invited as God’s creatures to share with God 
and each other (On the Literal Interpretation of Genesis 11.14.18; On the 
Trinity 12.9.14). At the core of aberrant human behavior, according to 
Augustine, is not greed, as one might perhaps assume, but pride (superbia), 
a sense of entitlement over against God, creation, and fellow humans (On 


Free Will 2.53). This self-centered pride has no particular purpose but itself. 
It also has no other cause or compulsion but itself. “No will wills 
unwillingly,” Augustine says in On Free Will 2.37. It is pure will, applied to 
itself in separation from any “other,” be it God or a fellow human. 

This pervasive pursuit of private interest creates a false economy and 
ultimately leads to the erosion of the common good, Augustine observes. It 
also lies at the heart of the corruption of the law, for the main purpose of the 
law is no longer the protection of the weaker but preservation of the 


stronger and wealthier (City of God 19.21).°’ It is also based on a false 
logic, for at the point of Creation, private property did not exist. All was 
jointly owned. The ultimate purpose was a shared spiritual good, while 
material goods were used only to support the pursuit of that common 
(spiritual) good. This order was perfect. It could not be improved, only 
spoiled. The idea therefore that the common good could be put to a better 
use by privatizing it was at its very core perverse. It led to the corruption of 
a perfect order, not to an improvement, for it is contradictory to claim that a 
perfect order can be improved (On the Trinity 12.9.14). Augustine here 
takes up a thought formulated by the Neoplatonist philosopher Plotinus, 
who in Ennead 6.5.12 sets out that any attempt to add something particular 
to the whole and thereby to enlarge it results in diminishing the whole. 
Thus, human avarice caused by primordial pride leads not to an increase in 
overall wealth but to increased inequality and widespread poverty. What is 
desired is becoming increasingly less accessible for most, as it is already 
owned by increasingly fewer people. 

This is how Augustine contrasts the order of the earthly city with that of 
the heavenly city in his City of God.** His vision for a restored social order 
sets out a situation in which the pursuit of private interest comes second 
behind a pure delight in the common good (On the Literal Interpretation of 
Genesis 11.15.19-20; City of God 14.28). The community he envisages 
progresses from being many self-interested individuals to “becoming one 
heart and soul” (City of God 15.3).°? This reflects the depiction of the 
earliest Christian community in Acts 2:44 and 4:32, of which it is said that 
“they had everything in common” (Acts 2:44) and “shared everything 
according to individual need” (Acts 4:32). Augustine interprets these verses 
in terms of the earliest Christians’ desire “to attain the fellowship of the 
angels” (City of God 5.18)—that is, to restore the conditions that had 
prevailed in paradise, at the point of Creation. 


To what extent Augustine went from mere theorizing to working toward 
implementing such principles—for instance, in the ascetic community that 
he himself founded and led, or ascetic communities that he advised— 
remains a matter of debate.*° His reflections on the contribution of marriage 
and family to society and the economy in his work On the Good of 
Marriage, or his advice to monasteries on the social economics of monastic 
labor in On the Work of Monks, for example, suggest that his role may have 
been more hands-on in this regard than he sometimes tends to be given 
credit for.*! 

Overall, Augustine’s unique contribution to patristic legal thinking 
consists in his drawing together Roman political thought, biblical theology, 
and theorizing on law and presenting a political vision of his own, the 


merits of which are studied to the present day.’ 


CONCLUSION 


Just as Origen represents a climax in patristic thinking about natural law 
and the conscience, so Augustine represents a climax in patristic legal 
thinking in relation to political thought. In his City of God, written in the 
two decades after the sack of Rome by the Visigoths in 410, which also 
marked the last period that knew a functioning Western Roman Empire, he 
touches upon many aspects discussed in this chapter with a view to early 
Christianity more broadly: the nature of Christian law and its relationship 
with secular law and society, the role of senior bishops as makers and 
administrators of law and their relationship with the state, and the role of 


synods and church councils.*? Augustine, as we have seen, was of course 


only one of many Church Fathers who developed relevant thinking in these 


areas,** but his reception especially in the West makes him a special case.*° 


Quite apart from the contribution of individual figures, however, as pointed 
out in the introduction to this chapter, the collective (normative) role of “the 
Church Fathers” ought to be taken into account in any overall consideration 
regarding Christianity and the law, whether in late antiquity, in the Middle 
Ages, or in the modern period up to and including the present day. 
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CHAPTER 4 


E LAW 


DAVID WAGSCHAL 


At the end of the fourth century and the beginning of the fifth, the Greek- 
speaking churches of the Eastern half of the Roman Empire (the Byzantine 
Empire) found themselves at the center of one of the most significant 
developments in the history of Christianity and law: the emergence of the 
first quasi-official Roman ecclesiastical law. The core of this law would go 
on to exert an extraordinary influence on all of the churches within but also 
beyond the traditional Roman borders, east and west. Inherited by all later 
Byzantine Orthodox Christian churches, this law would mature into a legal 
tradition comparable to—but in many respects quite different from—its 
much better-known Western medieval counterpart. 


THE CANONS OF THE IMPERIAL CHURCH 


The developments of the fourth and fifth centuries were deeply formative 
for Christianity. As Christianity rapidly moved from a tolerated to a favored 
and finally the official and privileged religion of the Roman Empire, almost 
all aspects of the Christian movement began to take on their classical, 
“orthodox” forms: the traditional Trinitarian and Christological doctrines 
took shape; the great genres of theological, pastoral, and spiritual literature 
emerged; the structure of councils, dioceses, and the ranks of clergy arose 
with new definition and uniformity; the fundamental outlines of the 
Christian ascetic movement and the classical image of the saint found 
clearer expression; and even Christian scripture itself only now began to 
emerge in something like its modern form. This period likewise saw 
enormous sociological changes. Effectively, Christianity developed into a 
mass movement, a religion of an entire society. Its members became ever 


more deeply embedded in all levels of Roman political, culture, and social 
life, and its institutional infrastructure emerged as increasingly sophisticated 
and elaborate. 

Given these changes, it is not surprising that this period was a decisive 
moment of development for Christianity’s relationship with law. The critical 
—and epoch-making—development was simple: Christianity created its 
own law. Or more accurately—a not unimportant point to which we will 
return—Christianity created its own laws: that is, a distinct genre of formal 
normative texts emerged that was intended to provide a standard, 
authoritative set of regulations to govern and order the Christian movement. 

The Greek East was the epicenter of this development. Canons, as these 
church laws were soon known, emerged in a variety of regional settings 
across the empire. But one particular set of canons, known to scholarship as 
the Antiochian corpus, soon rose to special prominence. Originating in the 
Greek center of the empire, this corpus of local Eastern conciliar canons 
rapidly established itself as authoritative across the Mediterranean, west and 
east, penetrating even beyond traditional Roman borders. By the end of the 
first millennium, virtually every major Christian tradition—Greek, Latin, 


Syrian, Coptic, Armenian, Georgian, Ethiopic—had received these canons 


in some form, and generally as a central part of their canonical traditions.! 


In effect, this corpus became the textual spine of a new Christian legal 
culture—an “Old Catholic Law” of the first millennium’—and joined a 
very exclusive set of Christian texts in the premedieval period whose reach 
was effectively universal. 

Considering its later influence, we know surprisingly little about the 
origins of this core Greek collection of canons. One of the few things we 
know for certain is that it was well enough established at the Council of 
Chalcedon (451) to be referred to as a matter of course in the acta, and 
confirmed in the council’s own canons without having to specify its 
contents in any great detail.* Through some careful reconstructive work, we 
know that at Chalcedon this corpus almost certainly comprised (in this 
order) the canons of the councils of Nicaea (325), Ancyra (314), 
Neocaesarea (c. 314/319), Gangra (c. 340?), Antioch (traditionally 341), 
and (probably) Laodicea (before 380). Likely it also included, in separate 
numbering, canons from the Council of Constantinople (381).* In the most 
commonly cited version of events, it is thought that this corpus, excluding 


Nicaea, was originally compiled in Antioch, probably in Arian circles 
(hence some of the later reticence around its origins) and then, at some 
point during the triumph of the Nicene faction in the 380s, dramatically 
“Nicenified” through the addition of the Nicene canons at its head. In this 
Nicene form, it was rapidly disseminated across the empire as—apparently 
—the quasi-official canons of the imperial church. 

The sources for this early corpus were all conciliar. This reflected an 
important characteristic of the earliest Christian laws—namely, that they 
were prototypically the product of church councils, which were at this 
period developing as the Christian body of governance par excellence. 
Local churches would later add material from nonconciliar sources to the 
corpus, but councils would always remain the preeminent sources of the 
Old Catholic Law—this was even true in the first-millennium imperial 
West, where the major collections of the old Roman Mediterranean were 
generally headed by conciliar canons, while other sources, including papal 
letters, were relegated to distinctly secondary positions. 

This Nicene corpus formed a kernel around which the later traditions 
would continue to grow. In Byzantium, the heart of the empire, this process 
was particularly clear-cut: the development of Byzantine Church law was 
thereafter almost entirely the story of the gradual accretion of new material 
around this core collection. The foremost additions were the canons of the 
great, imperially sponsored ecumenical councils that, in the empire proper, 
soon superseded the smaller regional councils of the fourth and fifth 
centuries. The councils of Ephesus (431), Chalcedon (451), Trullo (c. 
691/692), Nicaea II (787), and the quasi-ecumenical councils of 
Protodeutera (861) and Hagia Sophia (879) would all eventually contribute 
canons to the Byzantine corpus. Between the councils of Chalcedon and 
Trullo, no ecumenical conciliar canons were produced in the East, but the 
corpus continued to expand through a gradual assimilation of earlier 
regional material. This included, following the Eastern reconquest of North 
Africa in 534, the addition of the only sizable non-Greek addition to the 
Byzantine corpus, the Council of Carthage (a large compilation of canons 
from North African councils in the fourth to early fifth centuries), as well as 
the quasi-Western canons of the Council of Serdica (342). Material from the 
older Apostolic Church Orders, notably the eighty-five pseudepigraphical 
Apostolic Canons, also emerged with clarity in the tradition at this point 
(sixth century), preceding even the Nicene canons in the Byzantine 


collections. At approximately the same time, collections of patristic material 
—that is, elements of patristic writings that contained regulations or 
regulation-like materials—also began to circulate in the collections, 
although invariably following the conciliar sources. This period also saw a 
great flourishing of Roman civil legislation on ecclesiastical topics, and 
much of this material would also become appended to the canonical 
collections (see below). 

Outside of the Greek empire, in the Latin West or in the various non- 
Byzantine Eastern Churches, local corpora of canons similarly developed 
around and out of the core Nicene corpus, albeit with a different selection of 
local sources and often with much less consistency. It is nevertheless 
striking how similar in general form and appearance canonical collections 
are through at least the eighth century, particularly in the old Mediterranean 
heartland of the empire.” 

In the East, by the dawn of the second millennium, the basic corpus of 
Byzantine canon law had begun to fossilize into a closed “canon of the 
canons.” In its final form, this Byzantine corpus would include the canons 
of the Apostles, sixteen councils, and approximately twelve or so patristic 
authors—approximately 770 canons in total, all from the ninth century or 
earlier. It remains to this day the authoritative canonical corpus of the 
Byzantine Orthodox Churches.° Other canonical regulations would continue 
to be appended to this core collection—including later patriarchal or 
synodal decisions, penitential material, question-and-answer literature, 
commentaries, treatises, and other types of para-canonical literature—but 
this material would almost always constitute a separate layer of regulation, 
much more variable in its presence in the manuscripts and, notably, 
secondary to the core corpus. 


Wuat TYPE OF Law WAS THIS? 


It is worth asking whether the emergence of these canons, or church laws, 
was an inevitable or even expected development for the imperial church. 
Perhaps it is no surprise that the adoption of Christianity by the imperial 
government precipitated some formalization and elaboration of Christian 
institutional regulation. But if we lay aside the teleology of future 
developments, the appearance of the canons should surprise a little. If we 


consider two of the most obvious comparisons for Christianity’s religious 
establishment—the ancient Israel of the Old Testament and the Islamic 
caliphate—both would seem to have promoted and embodied a vision of 
socioreligious community in which civil and sacral authority were 
essentially fused into one sacred polity. The ideals of late Roman political 
philosophy, centered on the concept of the divine Hellenistic king ruling 
over a Platonically inspired religio-political whole, tended in this same, 
theocratic direction. From this perspective, one might reasonably have 
expected that a Christianized empire would have created a synthetic 
Christian Roman law, in which civil and sacral authority would have been 
essentially melded into one sacred corpus, united under a singular divine- 
human institutional infrastructure. If we think of Constantine’s involvement 
in doctrinal controversies and his characterization of himself as a “general 


bishop appointed by God,”’ we can appreciate that early on in the Christian 
empire this may have been a real possibility. Instead, however, we see the 
emergence of a distinct body of specifically church regulations alongside, 
but separate from, the corpus of Roman civil law. This development points 
toward a very different conceptualization of Christianity: as a legally 
distinct institutional reality, albeit internal to a broader political whole. 

The unexpectedness of this development increases the more closely we 
inspect these new canons. Of particular surprise is how unlike they are to 
Roman laws. Scholars will frequently make casual comparisons of the 
conciliar canons to Roman laws, even suggesting that the term kandn was 
derived from its technical legal use as a translation for a Roman 
jurisprudential regu/a—and perhaps also implying that some of the patristic 
legislation was intended as a jurisprudential gloss on these conciliar 
constitutiones. But in fact, comparison of the shape and form of the 
Christian canons to imperial laws points in an entirely opposite direction. 
The canons, and especially those from late antiquity—the high noon of late 
Rome legislation and legal learning—hardly look anything like the 
elaborate edicts, or novellae, of the late Roman emperors, even in their 
truncated form in the codices; they certainly do not read like the technical 
jurisprudence of the Digest regulae. Mostly, whatever their origin, the 
canons are a basic statement of rules in varying style, sometimes with some 
quasi-legal flavoring but legally most remarkable for being unremarkable.® 

Interestingly, the exceptions to the rule, in late antiquity, were mostly in 
the Latin West. There, an overlay of technical Roman parliamentary 


procedure is much more evident in the canonical sources—for example, in 
the canons from Africa. The early papal letters, which would later form the 
core of the later decretal collections, also do sometimes seem to self- 
consciously imitate imperial edicts or rescripts. But within the broader 
scope of church law of the first millennium, these remain a Western 
peculiarity.’ In the center of empire, in the East, the influence of Roman 
civil-legal style was modest at best, almost never extending beyond a kind 
of legal decoration. And what jurisprudence-like literature one finds in the 
canonical tradition (for example, in the canons of Basil) hardly extended 
beyond the standard techniques of argumentation within the reach of any 
rhetor. Much later, some of the para-canonical Byzantine literature, such as 
patriarchal or synodal decisions, did begin to look more like the old civil 
edicts, at least superficially, but by that time, the situation was complex, as 
the shape of civil legislation had itself begun to change, and we may also 
begin to suspect Western influence. 

This dissonance with Roman legal culture extended beyond mere literary 
form. The single most surprising aspect of the Old Catholic Law— 
especially in the East but truly everywhere—was the almost complete 
absence of both jurisprudence and the legal professionals to elaborate upon 
it. In the Byzantine canonical tradition, from the fourth century to the 
beginning of the eleventh century, there is very little that could qualify as 
real jurisprudential writing. A handful of treatises on specific canonical 
topics, a few collections of brief marginal scholia, and some question-and- 
answer type materials were produced. There were also at least three major 
Byzantine reorganizations of the corpus into systematic form, all dating 
(probably) to the sixth century, two of which are extant: the Collection in 
Fifty Titles and the Collection in Fourteen Titles. But systematic is a strong 
word for these works: they do little more than provide the corpus 
collections with topical tables of contents. There were no works that could 
be qualitatively compared to the type of material found in the Digest or to 
what was produced in the legal schools of the East by the so-called 
antecessors or even to later Byzantine civil-legal production. 

Likewise, although scholars will sometimes refer to canon lawyers in this 
early period, there is no evidence for proprietary church-legal professionals 
dedicated specifically to church law. There were civil-legal specialists 
employed within the church—the ekdikoi (Latin defensores)—but their 
realm of activity seems to have been in assisting the church and its 


members in their civil-legal interactions, and even they become a little 
shadowy after the sixth century. We know that some clergy, including 
bishops, had civil-legal training, and in a few instances it is clear that clergy 
of this type lent their expertise to the elaboration of the canonical 
collections (for example, the nomocanons, on which more below). But the 
development of distinct church-legal professionals and the professional 
infrastructure to nurture and support them—canon-law schools, professors, 
and credentials—is totally absent. The Old Catholic Law was not a law of 
lawyers. 

In Byzantium, this earlier jurisprudential void is thrown into particularly 
high relief by the emergence in the late eleventh and twelfth centuries of 
much more elaborate canon-legal literature. Within less than a century, three 
major corpus commentaries were produced (those of Alexios Aristenos, 
John Zonaras, and Theodore Balsamon). Growth was also seen in question- 
and-answer material, more sophisticated legal treatises, and, finally—very 
late, in the thirteenth and fourteenth centuries—the collection of 
ecclesiastical court decisions. It is clear, however, that even this literature 
was not being written by and for a professionalized caste of canon lawyers; 
its valence was much more that of chancery officials and bishops who had 
specialized knowledge of the canons by virtue of their office. By 
comparison with the Digest, the works of the sixth century antecessors or, 
above all, the increasingly sophisticated (and vast) canon-law literature 
emerging at the same time in the Latin West, these works were 
comparatively philological or historical in tone. They were specialized but 
not professionalized, complex at times but still well within the reach of 
educated generalists. 

This lack of a developed jurisprudential discourse in the East—and the 
West before the eleventh or twelfth century—has typically been read as 
mere primitiveness or inchoateness. This reading has emerged from the 
tendency to see the high-medieval flowering of canonical science in the 
West as the inevitable endpoint of a long evolution. But the Byzantine 
experience gives pause to this narrative. Without Byzantium, the medieval 
canon law tradition can easily be read as a “natural” outcome of changes in 
European society in the eleventh and twelfth centuries: increased 
urbanization, the rediscovery of classical Roman legal learning, and the 
revival of formal Greco-Roman education. In Byzantium, however— 
beyond question in late antiquity but even later—these conditions always 


existed: significant urbanization, a strong connection with Roman legal 
learning, a high level of Greco-Roman education. And yet no “proper” 
canon law ever emerged. Why not? This is a very significant point: in 
Byzantium, canon law developed as a law (mostly) without jurisprudence 
and without canon lawyers—but it easily could have produced both. In this 
light, it is probably preferable to understand the Old Catholic Law not as a 
primitive version of the later medieval developments but as a representative 
of a very different, and rather intriguing understanding of what Christian 
law was and how it was supposed to function. 


THE SHAPE OF THE OLD CATHOLIC LAW 


As noted above, it is more accurate to say that Christianity in late antiquity 
created its own /aws rather than /aw. Indeed, a curious fact about Byzantine 
Church law is that it is difficult to find references to church law or canon 
law in the abstract singular. Instead, the tradition overwhelmingly refers to 
itself in the concrete plural: the canons, the divine and sacred canons, the 
canonical traditions, and so forth. This curiosity reflects one of Byzantine 
Church law’s most important characteristics: its textual traditionalism. 
Overwhelmingly, the Byzantine tradition unfolds as a slow meditation 
around one, gradually expanding corpus of individual traditional canonical 
sources. The result of this source-conservatism is striking. Once a canonical 
source—a council, a father—properly enters the Byzantine corpus (which 
could take time), it was there to stay, in its entirety, even if it should later 
become clear that certain regulations had fallen into desuetude or been 
superseded. The sorting, deleting, and selecting that one finds in later 
Western traditions does not have any real parallel in the Byzantine East, at 
least not in the major collections. The whole point of the tradition was to 
convey and transmit faithfully a set of legal texts that were regarded as 
traditional. !° 

This textual traditionalism becomes especially evident once the 
commentaries emerge. None of the commentaries, however incisive their 
interpretations in indicating contradictions or the obsolescence of rules, led 
to the replacement, dramatic refashioning, or editing of the corpus. Instead, 
they simply emerged as commentaries around the corpus. Similarly, later 
synodal and patriarchal decisions and other para-canonical materials 


primarily read as interpretations of the corpus. Most revealingly, the corpus 
never lost its basic shape as a collection of traditional legal sources (the 
Canons of Nicaea, the Canons of Basil, etc.). The traditional sources were 
never anonymized, or distilled into legal principles, or subjected to any type 
of jurisprudential analysis that could lead to the modification of the 
traditional text-forms. To the contrary, Byzantine canonical jurisprudence, 
as much as it can be called this, is entirely focused on directing the reader 
back to the traditional corpus. The traditional canons themselves were the 
law. 

This textual traditionalism is closely linked to another striking feature of 
Byzantine Church law: the canons were treated as sacred texts. This may be 
observed most obviously in the increasingly routine use of sacral 
descriptives for the canons (divine, sacred, holy, etc.) but also in the 
canons’ characterization as “inspired” and of divine origin. As the tradition 
developed, this sacralization manifested especially strongly through a 
growing scripturalization of the canons. This appeared at first obliquely, but 
it became increasingly explicit. When the Byzantine canonical scholar 
Matthew Blastares noted in the fourteenth century that “the church reveres 
and honors to this day the sacred and divine canons as divine oracles 


brought down from on high no less than she reveres and honors the divine 


Gospels since the latter are the absolute sources and roots of the former,” !! 


he spoke largely for the tradition as a whole: the canons were a like a 
secondary scripture. The textual tradition of the canons bears this sentiment 
out. The core corpus of canons is indeed treated scripturally: carefully 
transmitted, never violated, and no more supplanted by later legal works 
than scripture would be supplanted by later theological treatises. 
Interestingly, there are also no moments of absolutely definitive, positive 
legislative promulgation of the corpus: the divine tradition itself must 
authenticate the canons. 


WHAT THE LAw Says 


What is the content of this sacred traditional law? Unsurprisingly, the 
Byzantine canons are mostly concerned with the structure and governance 
of the church as an organization, the qualifications and discipline of the 
clergy, and the behavior of Christians more broadly. Some liturgical and 


doctrinal material can be found, but compared to the earlier Apostolic 
Church Order material, the canons have a more narrowly church-order 
focus. Also unsurprisingly, the canons largely reflect, and fossilize, the 
disciplinary order of the late antique empire. 

Prominent specific concerns include the structures of the provincial 
synod and the relationship of the bishops with each other and their 
metropolitan bishop, the good order of ordinations, and the ecclesiastical 
consequences of immoral or criminal behaviors. A large number of canons 
are dedicated to demarcating the boundaries of the Christian clergy as a 
separate caste; such demarcations include rules for entrance into—and 
ejection from—this caste, descriptions of the caste’s privileges and 
responsibilities, and particular standards of behavior expected of its 
members. These rules govern many aspects of clerical life, including 
marriage conditions, the religious status of the family, the movement of 
clergy from diocese to diocese, and, of course, the clergy’s moral probity. 
This last includes not only regulations on the usual sexual and criminal 
matters but also rules about sobriety, gambling, usury, staying in an inn, and 
not insulting bishops, and even a prohibition against mocking disabled 
people. The specificity of the canons, as some of these examples 
demonstrate, can be striking. 

Another prominent concern is to delineate clearly the organizational and 
social boundaries between orthodoxy and doctrinal others (the latter 
typically encompassing Christian heretics, pagans, and Jews). These rules 
not only stipulate the clear separation of orthodox and heterodox in ritual 
matters but also forbid marital and broader social associations. They also 
govern the means of receiving doctrinal others back into the canonical fold 
via a scale of ritual means carefully calibrated to the degree of heresy. 

The broader behavior of the Christian laity is not neglected. Canons rule 
on marriage, consanguinity, homosexuality, murder, robbery, abortion, 
magic, perjury, suicide, and numerous other similar topics. Some of the 
canons are very general, but again, others can be very specific: one canon 
forbids extravagant hairdos, another answers whether a couple must abstain 
from communion the night after sex (yes), and another sets the conditions 
upon which farm animals may be brought into church (in great need). 

Penalties in the canons are not terminologically standardized—they are 
not even always stipulated—but broadly they constitute either suspension or 
removal from the clerical caste or suspension from communion. In the 


oldest stratum of material, penances for more serious offenses are often 
ordained in specific graded tariffs: one must spend so many years outside 
the church mourning, so many years just inside the church but only hearing, 
several years prostrating, and then so many years standing with the faithful 
before finally receiving communion. Later, this type of penitential tariff 
reemerges in the para-canonical material (for example, in the so-called 
canons of John the Faster), and enjoyed considerable popularity, although 
the penalties were by this time significantly diminished in length and 
severity. 

In the broader context of Christian law, a few substantive points of 
Byzantine canonical regulation are considered distinctive. One is marriage 
law. Clergy (eventually limited to those under the rank of bishop) are 
allowed to remain married if married before they were ordained; not only is 
this permitted but the tradition censures those who condemn this practice. 
Furthermore, lay people (but not clergy) are permitted up to three 
marriages, even if divorced. These later marriages are permitted with 
reluctance, but they are allowed. Three, however, is a maximum for 
everyone, for any reason—even if successive spouses die. 

Byzantine Church law also has a significant emphasis on physical and 
sexual purity. There are regulations, for example, that indicate that women 
should not receive communion if they are menstruating. Nocturnal 
emissions create a similar impediment in men. Sexual infractions, even 
unintentional ones, are also treated as creating almost a physical defect: a 
priest who is discovered to have unwittingly entered into a forbidden 
marriage, is prohibited from any priestly actions, since the illicit marriage is 
seen to have harmed his ability to bless others. Food purity also emerges. 
As late as the seventh century, eating food with blood is forbidden. 

Equally noteworthy is what the canons do not regulate. Despite 
considerable legislation on the structure of the provincial church, they have 
curiously little to say about jurisdictional structures above the provincial 
synod, and what they do say is vague. Likewise, there is very little direct 
regulation of what would today be considered parish-level organization— 
that is, of the local or community churches below the episcopal level. 
Regulation of monasticism is also thinner than one might expect: although 
much of the Council of Gangra is dedicated to restraining ascetic excesses 
—and some regulations exist on monastic morality and the relationship of 
monastics to the local episcopal system—as a whole the topic is treated 


surprisingly sparingly given the later importance of monasticism in the 
Eastern Church. Comparatively little attention is also given to canonical 
juridical procedure or to details of financial management. Generally, only 
broad principles are articulated. 

These gaps, however, point to another important characteristic of the 
Byzantine canonical tradition: the canons were not meant to constitute a 
comprehensive code. For the most part, the sources of the corpus address 
very specific and local concerns; even the most notionally comprehensive 
sources (Trullo, or the Carthaginian corpus) are extremely variegated and 
contextual in content. While the gathering of these sources into a defined 
corpus does elevate these contextual decisions to the level of paradigmatic 
rules—in effect, it universalizes them—it is always clear, even from a 
cursory reading, that the canons are not meant to be read as a complete, 
self-contained church order. Indeed, the Byzantine canons inhabited a much 
larger world of regulation, which included the separate corpora of liturgical 
regulations, the many monastic rules or ordos (typika), the vast Greco- 
Roman and Byzantine literature on personal behavior and morality, and, of 
course, Byzantine civil law. 


RELATIONSHIP WITH CIVIL LAW 


The relationship of Byzantine canon law to Byzantine (Roman) civil law 
has always been seen as needing special explanation. This is mostly a 
remnant of the old confessional polemics around the putative 
Caesaropapism of the Byzantine Church. A contributing factor may also be 
the striking use of the term nomocanon (nomokanon or nomokanonon) for 
some canonical collections. This term is of mysterious origin but has been 
taken (including by the Byzantines themselves since at least the eleventh 


century) as meaning “collections of civil laws (nomoi) and canons 


(kanones).” |? 


This concern about the relationship with the civil law is not, however, 
entirely unwarranted. The Byzantine canonical tradition cannot be 
considered in isolation from the large mass of Roman civil legislation 
treating ecclesiastical matters. Unlike the Latin West, the Byzantine Church 
always operated alongside, and within, a strong and continuous written 
civil-legal system—one that was older than the church itself. It is not 


surprising, then, that the imperial church almost immediately became the 
subject of significant imperial regulation upon its official establishment in 
the fourth century—and that this regulation went on to have a significant 
impact on the church’s legal life. This imperial legislation saw its greatest, 
and definitive, flowering in the sixth century, especially in the novellae 
(new laws) of Justinian I (r. 527-65), although imperial legislation on 
church matters continued sporadically until the end of the empire. From at 
least the sixth century on, extracts of this material began to be included in 
the canonical collections, first in appendices and then inserted under the 
topical chapters that headed the systematic collections. One example of the 
latter, the Nomocanon in Fourteen Titles, a seventh century reworking of 
the Collection in Fourteen Titles, would become the dominant Byzantine 
collection of this type by the twelfth century. Small civil-law compendia 
were also not uncommonly included as appendices in the canon-law 
manuscripts. 

This civil ecclesiastical legislation largely regulated matters where 
ecclesiastical order intersected most directly with civil law. These included 
marriage and inheritance, civil privileges and exemptions for the clergy, and 
property. Unsurprisingly, much of the legislation in one way or another 
touched on the church’s finances. It also provided (considerable) further 
details as to clerical qualifications and selection, since the strength of the 
empire was seen to depend directly upon the religious purity and piety of 
priests. Similarly, the civil law was exceptionally concerned about the 
boundaries of orthodoxy and the treatment (usually punishment) of 
religious others, given that adherence to state-sanctioned orthodoxy was 
treated as essentially a condition of Roman citizenship. Finally, the civil law 
functioned to some degree as subsidiary law, at least informally, for 
canonical procedural law (although we know very little about day-to-day 
canonical practice in the Byzantine Empire). 

How should this “symphony” or “harmony” with the civil law, as the 
Byzantines liked to phrase it, be understood with respect to the church’s 
autonomy? It is a mistake to see the Byzantine Church as institutionally 
impaired or restricted by the civil law. First, from what we know about the 
formation of late Roman law, the church itself was almost certainly the 
instigator and sponsor of the civil ecclesiastical legislation—at the very 
least, the civil regulations were formulated with significant input and advice 
from leading ecclesiastics. In this respect, it is interesting to note that there 


is a kind of conversation between the canons and civil law that can be 
observed over the longue durée of Byzantine legal culture: a regulation that 
appears in the canons will later appear in the civil legislation, and vice 


versa.!> Second, although it is a complex and nuanced question, it does 
seem clear that on balance, the canons were seen to trump civil legislation 
on any points of contradiction, but broadly the Byzantines were much more 
inclined to find harmony than dissonance. 

In one respect, however, it is possible to see Byzantine Church law as 
maintaining a greater—even significantly greater—distance from the civil 
tradition than what later developed in the medieval West. In the West, canon 
law in the twelfth century underwent a major internal reconfiguration: it 
began to form itself as a mirror image of the Roman civil tradition, 
complete with legal professionals, an elaborate jurisprudence, and a fairly 
active, positive notion of legislation. In effect, in the West, church law 
internalized the Roman civil tradition and reimagined itself from the inside 


out as a kind of parallel ecclesial Roman law.'* Byzantine canon law, by 
contrast, never did this—or only to a much lesser degree. Despite close 
contact with the Roman legal tradition, the Byzantine canonical tradition 
always remained qualitatively separate and distinct: hieratic, highly 
traditional, and comparatively informal. The influence of Roman civil law 
was strong in the provision of concrete regulations but surprisingly weak in 
the inspiration of legal culture. 


NOTES 


1. The story of this collection’s fortunes, although obvious enough in the sources, is yet to be told 
in detail. See David Wagschal, Law and Legality in the Greek East: The Byzantine Canonical 
Tradition (Oxford: Oxford University Press, 2015), 32—41. 

2. Here I am recalling, loosely, a concept (das altkatholische Recht) of Rudolph Sohm, one of the 
few scholars of the past century to have recognized the scope, coherence, and distinctiveness of 
this premedieval tradition. See Rudolph Sohm, Das altkatholische Kirchenrecht und das Dekret 
Gratians (Munich: Duncker & Humblot, 1918); and Rudolph Sohm, Kirchenrecht, 2 vols. 
(Munich: Duncker & Humblot, 1923). 

3. These acta are now accessible in an excellent English translation by Richard Price and Michael 
Gaddis, The Acts of the Council of Chalcedon, 3 vols. (Liverpool: Liverpool University Press, 
2005). 

4. An English translation of these and many later canons may be found in Philip Schaff and Henry 
Wade, eds., The Seven Ecumenical Councils, vol. 14 of Nicene and Post-Nicene Fathers, 2nd 
ser. (New York: Charles Scribner’s Sons, 1900). It is a dated translation and must be used 
cautiously. 


5. For the non-Byzantine Eastern Churches, see Hubert Kaufhold, “Sources of Canon Law in the 
Eastern Churches” in The History of Byzantine and Eastern Canon Law to 1500, eds. Wilfried 
Hartmann and Kenneth Pennington (Washington, DC: Catholic University of America Press, 
2012), 215-342. For the increasingly diverse and fragmented situation in the West, the most 
useful resource for understanding the evolution of the early collections remains Friedrich 
Maassen, Geschichte der Quellen und der Literatur des kanonischen Rechts im Abendlande 
(Graz, Austria: Leuschner & Lubensky, 1870); for more recent works, see chaps. 2, 7, and 25. 

6. The “vulgate” text of the corpus as a whole remains the edition (in Greek) of Georgios Rhalles 
and Michael Potles, eds., Syntagma Theion kai Hieron Kanonon, 6 vols. (Athens, Greece: G. 
Chartophylax, 1852-59) = RP. It includes the Nomocanon in Fourteen Titles, the three major 
commentators, and numerous other later texts. The most recent edition of the canons 
themselves, with French translation, is Pericles Joannou, ed. Fonti: Discipline Générale 
Antique IV-IX s., 4 vols. (Rome: Tipografia Italo-Orientale, 1962-64). 

7. Eusebius of Caesarea, Life of Constantine, trans. and ed. Averil Cameron and Stuart George 
Hall (Oxford: Oxford University Press, 1999), 1.44. 

8. For more on this point, and the following discussion of jurisprudence and professionalization, 
see Wagschal, Law and Legality, 73-83, 153-61. 

9. A nuance that is not entirely clear in Hamilton Hess’s otherwise excellent study of this 
question: Hamilton Hess, The Early Development of Canon Law and the Council of Serdica 
(Oxford: Oxford University Press, 2002). 

10. For more on this textual traditionalism, see Wagschal, Law and Legality, 63—73, 83—84. 

11. RP 6:3. For this quotation and further discussion of the scripturalization of the canons, see 
David Wagschal, “The Orthodox Tradition,” in The Oxford Encyclopedia of the Bible and Law, 
ed. Brent Strawn (Oxford: Oxford University Press, 2015), 245-53. 

12. For more on the term, see Wagschal, Law and Legality, 42—43. 

13. For example, regulations restricting episcopal marriage first appear in the sixth century civil 
novellae and then emerge in seventh-century canons of Trullo; likewise, marital impediments 
introduced in the canons of Trullo later appear in the eighth-century civil collections. There are 
many examples of this type. 

14. See further chap. 7 herein on the development of classical canon law. 
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CHAPTER 5 


GERMANIC CHRISTIANITY AN 
D THE LAW 


MATHIAS SCHMOECKEL 


INTRODUCTION 


When the peoples from the Germanic eastern part of Europe entered the 
Roman Empire, they became acquainted with the orderly governance of the 
empire by law. Starting in the fourth century, this legal order was shaped 
according to the theology of the Church Fathers. The court of bishops 
(audientia episcopalis), which had jurisdiction in some parts of the empire, 
preferred to promulgate sentences after a consultation of the judge’s staff. 
Dissatisfied parties had the right to complain to a higher authority in hopes 
of a more favorable judgment. Judges were to act like God at the Last 
Judgment, knowing the case very well and punishing guilty parties equally. 
In this sense, sentences were to be just and equal. Laws explained the 
notion of justice in order to instruct jurisdiction. Knowledge of the law and 
the justness of the verdict were critical to the legitimacy of public order. 
Laws on proof of guilt were first issued when emperor Constantine the 
Great and his Christian successors enacted laws that prescribed a uniform 
evaluation of evidence for judges. ! 

Constantine was seen as the katechon (xatéymv, “the one who 
withholds,” from 2 Thess. 2:6), who, by establishing order, delayed the end 
of the world. Sometime in the fourth century an unknown author even 
attempted to bring together Mosaic and Roman law (Mosaicarum et 
Romanorum legum collation, the collection of Mosaic and Roman laws) for 
a new law text.* The Christianity of this period, however, was defined by a 
struggle over theological concepts. Christians were strictly divided between 
followers of the Nicene Creed—the “homoousians,” who believed that 
Jesus was of the same substance as God—and the “homoiousians,” who 


regarded Jesus as similar to God but more human than identical with God. 
Christian orthodoxy has frequently labeled the homoiousians as heretics, or 
Arians, after Arius of Alexandria (c. 250-336). Entering the empire in the 
east, most Germanic tribes encountered “homoiousianism” and first adopted 
this form of Christianity. When they later moved west, their views clashed 
with those of the population in the Western Empire, who followed the 
bishop of Rome, thus creating tension between orthodox believers and 
heretics, who were often persecuted. 

Establishing kingdoms within the Roman Empire, the Germanic kings 
often drafted codes of law to establish order or to prove their capacity to 
maintain stability. In most cases, however, it is difficult to determine the 
date and circumstances of the drafting of these codes; often the texts reflect 
older traditions, making it very hard to determine influences. As we know 
so little about the older legal traditions of the Germanic tribes, it is hard to 
determine whether legal innovations of this period followed old Germanic 
customs or new Christian teachings, or, rather, were prompted by the 
contingencies of the time such as the decline of literacy. 

Furthermore, although theological concepts certainly had a deep impact 
on legal customs in the Germanic period and thereafter, the ancient 
concepts were often so different from modern Christian theology that earlier 
historians often took what they considered as strange customs to be a proof 
of continuing paganism. For instance, Germanic Christians believed in the 
existence of good and evil spirits surrounding God and interfering with the 
living. In this view, saints after their death never left the world completely 
and could be regarded as eternal possessors of the abbeys and churches that 
were dedicated to them. Supposing a connection between individual deeds 
and consequences in life, this early theology credited God and his heavenly 
retinue with rewarding or punishing the living according to their merits. 
This concept served as a theological foundation for belief in the justice of 
victory in combat: Constantine or Clovis received their success from God, 
and the same would hold in the cases of judicial combat, since God favored 
the innocent and the faithful with victory, a frequent theme in the Psalms 
and elsewhere in the Old Testament. Thus, what was commonly regarded by 
many historians as pagan spiritual belief in fact often reflected adherence to 
a biblical tradition. 

An example of this connection can be found in a famous law of the 


Frisians,’ which orders capital punishment for those who steal from heathen 


temples. The protection of pagan sanctuaries seemed, in the view of 


historians, to protect the pagan tradition. However, as Hermann Nehlsen* 
has shown, this norm is consistent with Deuteronomy 7:25, which 
admonishes the Israelites not to take the silver and gold from Canaanite 
temples, lest they be “ensnared” by it. The originality of such Germanic 
provisions has often been deliberately exaggerated in the past. Heinrich 
Brunner created the term spiegelnde Strafen (mirroring punishments) for 
punishments that were reminders of the crime. While retaliation was 
generally seen as excluded in the Christian tradition (Matt. 5:39),° the term 
talio (retaliation) was occasionally used and sometimes even emphasized, 
as in the case of the Decretio of Childebert II (596) or the praeceptio of 
Chlotar II (c. 613/616), in which a judge who let the accused escape was 


punished. This recalls the provision of Codex Theodosianus.® Therefore, 
there is hardly a reason to distinguish Frankish “mirroring” punishments 
from the Roman and Christian tradition. 

Finally, in the fourth century the new monastic form of Christianity 
entered Europe. From the fifth century on, the societies into which the 
Germanic peoples integrated began to differentiate between two sorts of 
Christian dignitaries—namely, bishops with their entourages in the cities, 
abbots and their brethren in the country. Monks introduced a new notion of 
penance, which reconciled sinners with the church in a much more direct 
and narrow way. Monks also cared for the rural population, who came for 
confessions and spiritual guidance. This work inspired the monasteries to 
set up uniform rules of penitence. The Irish penitentials, in particular, 
became famous and influential throughout Europe. 


OSTROGOTH AND VISIGOTH CODES 


It has been debated whether the Edictum Theodorici (Edict of Theodoric) 
was enacted by an Ostrogothic or Visigothic king;’ the provisions of the 
edict, however, reflect a strong influence of Roman legal culture. The 
edict’s country of origin could therefore well have been Italy, as the 
Ostrogoth king Theoderic the Great (c. 451/456—526), conqueror of Italy, 
respected the Roman tradition. The lawbook starts with provisions defining 
the wrongs of judges and the way to just verdicts, thus binding judges to 
law. The book also depicts the good king, who cares for the fulfillment of 


justice in his kingdom. Parties at trial had to be present for the verdict, but if 
they did not appear in court for a third time, the judgment could be 
proclaimed nonetheless. Provincial governors heard appeals as a way of 


creating a check on the judiciary. Other penal provisions and norms on 
property complete this text. 

The Visigoths, another branch of the nomadic tribes of the Goths that 
were settling in southern France and Spain, became famous for their 
legislation. Their collection of Roman law texts, the Lex Romana 
Visigothorum (506), precedes even Justinian’s codification in the Corpus 
Turis Civilis (529-34). Until the rediscovery of Justinian’s texts in the 
Middle Ages, the Visigothic collection was the principal source of 
knowledge of classical Roman law in Western Europe. As legislators of the 
Visigothic laws, the Germanic kings emphasized their Roman role model. 
The first version of the Codex Visigothorum (Code of the Visigoths), known 
as the Codex Euricianus (Euric’s Code), already reveals a determined king 
—King Euric, or rather more probably Alaric H—who enacted laws on 
secular as well as ecclesiastical issues in order to ensure peace and order in 
the kingdom.” 

From this law one can begin to get a sense of the method of making law 
in the Germanic era. The law lists the necessary virtues of judges (Codex 
Euricianus I.VII). In general, never has a law itself been praised before or 
afterward as this law (Codex Euricianus I1.3) for being—among other 
things—the mistress of life (magistra vitae). Law is given in order to 
restrain human wickedness, to protect the lives of innocent people, and to 
save them from committing wrongs (Codex Euricianus 1.11.V). For this 
reason, nobody is allowed to ignore the law (Codex Euricianus I1.1.II). 

This code was used to define the secular order as established by the 
teachings of the Church Fathers. Good laws were supposed to help create 
morality, consent among citizens, triumph over enemies, and terrestrial 
wealth. They were also intended to augment the chances of eternal life in 
heaven (Codex Euricianus 1.6). Therefore, no one was allowed to ignore the 
law, not even the king (Codex Euricianus I1.2—3). The king must protect the 
church, and, by his laws, establish ecclesiastical structures. He defined the 
crime of heresy (Codex Euricianus XII.2) and described the limited rights 
of Jews. He had the right to punish bishops (Codex Euricianus V.6), but 
they could also be given the right to restrain judges (Codex Euricianus 
1.28). Thus, the church clearly took part in the administration of the realm. 


In 587, King Reccared, guided by his friend Leander, bishop of Seville, 
converted to the Roman Christian faith, ending the religious division 
between the Visigoths and the Romans. In 589, the third Council of Toledo 
declared that the Roman Catholic creed was the religion of the realm. The 
Spanish church continued to stay in close contact with Rome. Pope Gregory 
the Great dedicated his Moralia (Morals in Job) to Leander and retained 
close contact with Leander’s younger brother, Isidore, the subsequent 
bishop of Seville. Isidore’s family also helped propagate the increasingly 
important monastic ideals represented by Gregory in the Visigothic 
kingdom. 

From this time on, the Spanish councils developed both church and 
kingdom alike. In Spain, under Reccared, the church became the dominant 
structure within the monarchy and helped govern the realm. Secular and 
ecclesiastical legislation often worked together on the same subjects or with 
identical issues. In 589, Reccared enacted a law that confirmed the 
conclusions of the council (/ex in confirmatione concilii). The king could 
also ask the council to approve of his law and thereby give it further 
legitimacy and weight—for example, through the threat of a formal 
ecclesiastical ban on those who committed offenses against the king. 

The third Council of Toledo (589) described King Reccared as “the holy 
prince” (sanctissimus princeps) and the “fullness of God’s breath” (divino 
deinceps flamine plenus). The council also conferred on him the title “the 
orthodox king” (orthodoxus rex), a title used by the eastern emperor. The 
new king was admonished, “You will be its king, if you act right; if you do 
not, you will not be” (rex eius eris si recte facis; si autem non facis, non 
erris). The church supported the king to the extent that the king helped 
realize the ecclesiastical ideals within society. 

This led to a new conception of Christian kingship. Isidore of Seville 
cited a commonly known proverb that kings were kings because they did 


the right things.!° The anointment of the king conveyed a duty to guarantee 
justice in the realm. If he did not fulfill this task, he lost legitimacy. This 
ideology can be linked to the new monastic theology that stressed the duty 
accompanying each office. The king was not only a minister and a vicar of 
God (vicarius Dei), which Constantine had already regarded himself as, but 
was also dependent on the consent of the church. For his installation and the 
endurance of his government, the church determined the justice of his reign. 
As long as a strong monarchy endured, the king retained control over the 


church in the tradition of the Roman emperors; laws and legislating were 
intended to ensure justice, which was also one of the central Christian 
virtues. 

With the decline of the hereditary monarchy, however, the church grew 
stronger. The fourth Council of Toledo (633), over which Isidore of Seville 
presided, decreed that kings consecrated by God should be protected. In the 
case of a vacancy on the throne, a new king should be elected unanimously. 
In these cases, the church offered assistance to the monarchy in order to 
stabilize public order. In 672, King Wamba (r. 672-80; d. c. 681/683) was 
elected according to these provisions. The archbishop of Toledo anointed 
Wamba as king of the Visigoths in the same way that bishops were 
installed. This was the first documented anointing of a king in Western 
Europe. This ritual referenced or alluded to the kings of the Old Testament. 
It conferred a quasi-priestly position upon the monarch. For that reason, 
Wamba was regarded as king by the will of God, election, anointment, and, 
last, the will of the people. The laws of Wamba are among the first to cite 
the Bible, mostly the Old Testament.!! 

Throughout the seventh century, a series of councils—mostly held in 
Toledo—issued a series of important canons. These Spanish canons, owing 
to their intellectual quality, their original traits, and the effective structure 
within the Hispanic church, spread throughout the Western world. They 
exerted strong influence on the formation of Western European canon law, 
which lasted until the Pseudo-Isidorian forgeries of the mid-ninth century. 
Isidore, considered the last Father of the Church, started to collect these 
canons, and others followed his example. The Hispana Vulgata (Common 
tradition of canons in Spain) mostly collected canons from the councils of 
the fourth to the seventh centuries and was mainly responsible for their 
dispersion throughout Europe. 


THE BURGUNDIAN LAW 


The Germanic tribe of the Burgundians left the Rhine after the catastrophic 
destruction of their kingdom by Hun mercenaries in the early fifth century, 
events incorporated into the Nibelungenlied. The Burgundians settled in 
southern France in the mid-fifth century with the help of the Visigoths. For 
their new realm, the Burgundians created two codes, following the 


Visigothic model: one for Roman law, the other for Burgundian law. Not 
only did the Lex Romana Burgundionum (Roman code of the Burgundians) 
follow the example of the Visigoths but so did the Lex Burgundionum 
(Code of the Burgundians). The latter is often called the Lex Gundobada 
(Law of Gundbad) after King Gundbad (d. 516), but it is not clear whether 
he or his son Sigismund enacted the surviving body of law, or whether the 
son only passed a second version in 517. Codified for the love of justice 
(amore iustitiae), this law once again drew heavily on the Bible. For 
instance, in a case in which a man has sex with an engaged woman, both 
parties are to be sentenced to capital punishment as indicated in 
Deuteronomy 22:23-24. 

Famous, and for more than a millennium serving as proof of the 
Burgundian law’s pagan contents, are its provisions on combat. According 
to the Lex Burgundionum (8.1), a free man could clear himself of a charge 
through an oath that he, his family, and twelve further compurgators, 
probably relatives, testified to his innocence. If the opponent did not want 
to accept this procedure, he could stop it before the parties entered the 
church where the oath was to be taken at the altar (sacramenta praestare). 
Instead, as “God’s judgment” (Dei iudicio; Lex Burgundionum 8.2), the 
parties then met in combat. Chapter 45 of the law emphasizes that such a 
process, properly carried out, should lead the court to the truth. All of the 
compurgators were judged according to the result of the combat (Dei 
iudicio 80.1). Whoever gave evidence in court, therefore, had to be very 
cautious. Although this procedure for establishing the truth has been 
regarded as a remnant of pagan traditions, its outcome was certainly 
considered to be God’s will. This conviction was in perfect harmony with 
the obligation of monarchs to be successful and follow a Christian 
conviction. 

Combat was also used in the Visigothic kingdom to resolve cases, 
reflecting the Christian concepts of the period. Neither combat nor the 
rarely used ordeals like the hot-water ordeal was known in Roman law. But 
they emerged in these Germanic laws to reflect the idea that the God of 
truth (John 14:6) would reveal the culprit through these methods. As the 
church regarded the victor as justified by God, it did not disagree with 
combat or with the oath of purgation as means of proof. These Burgundian 
prescriptions were a clear sign of new Christian legal influence rather than 
vestiges of older Roman law traditions. 


THE FRANKISH KINGDOM 


Clovis (c. 466—511) was the chief of a Frankish tribe who conquered 
northern France and united all the Franks into his new territory, which 
reached to the Rhine. He defended his kingdom against the Alemanni. As a 
symbol of his new kingdom, he was baptized between 497 and 507, uniting 
Franks and Romans in the same Christian faith. Clovis soon summoned the 
bishops of his realm for synods in the tradition of the emperors, thus 
initiating a tradition of ecclesiastical laws in Francia, as his kingdom was 
called. 

Clovis created a new law for his kingdom, called the Lex Salica. Enacted 
between 507 and 511, this new law was not so much new legislation as a 
collection of old Frankish legal customs, referred to with Frankish terms, 
that had little to do with Roman law.'* The new law also served as a sign of 
the king’s goodwill toward achieving justice in his realm. The contents, 
however, refer considerably less to Christian or Roman law than to the laws 
of the Visigoths. Yet in many instances, Frankish traditions were shaped by 
contact with the Roman world, resulting in several provisions mirroring the 


Roman law tradition—for example, in the concept of the just price.!? Such 
influence is hard to detect because little is known of Western Roman law in 
the fifth century, especially in Gaul. 

Whereas the Visigothic law left no doubt that obedience was expected by 
all subjects, this Salic law rather implores the people to accept the code and 
its reasonability. Harald Siems rightly doubted that the presence of a code 
of law in court would influence judicial sentences in an almost completely 
illiterate world.'* In many instances, the law seems to seek reconciliation 
between the parties instead of imposing criminal punishment. The law tries 
to establish a system of tariffs for killed or injured people. Such payments 
for homicide were called wergild—the value set on a life according to rank 
and paid in compensation for the person’s death. Such payments can also be 
found in the Visigothic and Burgundian codes. But while the Visigothic 
king implemented criminal justice in the event of homicide and could 
impose capital punishment, the Frankish law relied instead on reconciliation 
between the families. The accused party, therefore, paid the wergild as 
compensation to the family of the killed person as well as a fine, the fredus, 
to the judge in order to reestablish peace. 


In the Lex Salica, even the judges regularly preferred to order combat in 
order to reveal the ultimate truth instead of condemning a party to certain 
punishment—especially if the party ranked among the potent Frankish 
families and could easily wage a private blood feud. This kind of solution 
for difficult cases was so common that it received a name of its own: the 
“two-tongued judgment.” Previously, this kind of resolution had been seen 
as proof of the weakness of the monarchy or the state. 

In a few instances, the Frankish law also foreshadowed the ordeal of hot 
water, during which the accused had to remove an object out of a kettle of 
boiling water or oil. Superficial wounds or quick healing were taken as 
God’s sign of justification, whereas bad and lasting injuries spoke for 
culpability. In the Frankish tradition, the ordeal became a regular means of 
extracting evidence. Legal historians for a long time were convinced that 
such ordeals could not be a Christian invention but rather were a continued 
pagan tradition. Yet the Old Testament contains many examples of ordeals, 
while the Roman Empire very rarely used this method of producing 
evidence. This difference was because few pagan gods in antiquity were 
regarded as being bound to truth and reliability, and in special places (such 
as Delphi) gods were venerated by a caste of priests who knew how to 
interpret divine statements. The God of Jews and Christians, however, was 
a God of justice, who could be venerated everywhere. Thus, only 
Christianity provided the conditions for the propagation of ordeals, or truth 
by combat, in Europe. 


CELTIC COUNTRIES 


The British Isles developed an independent tradition as Roman culture 
slowly died away after the end of the Roman occupation in 410. 
Christianity, though, survived, and this helped inspire an important new 
source of law called the penitentials. The first short texts concerning 
penitentials can be found in fifth-century Wales and survived as the earliest 
parts of the Irish Senchas Mar, a collection of law texts.! The prologue to 
the Senchas Mar—a later addition explaining the creation of the texts— 
claims to be the law established by Saint Patrick. While specific Christian 
customs may have originated from Irish Christianization and Saint Patrick, 
the known text is a compilation from the ninth century, some four centuries 


after the time of Saint Patrick. The central objective of this law was to 


obtain fir—that is, “truth” or “justice.”!° 


The ecclesiastical law of Ireland, the Collectio canonum Hibernensis 
(Irish collection of canons), is a text created by two learned men of the 
church in the first half of the eighth century.'’ It is a remarkable work of 
legislation in sixty-seven books, organizing the church in Ireland in a 
logical way, starting with the bishop and the lower clerical ranks, then 
continuing with defining ecclesiastical practices like fasting and burials. 
Book 21 of this collection shows a particular interest in justice, both 
ecclesiastical and secular. The chapters discuss the requisites of legal 
procedure and how a judge must act in court. All accusations have to be 
proven in court, and all verdicts must be just and must discover the truth of 
the case; this preserves the justice of the realm. 

Irish secular law was also the result of erudition and contact with the 
Continent. It cannot be a surprise, therefore, that the seventh-century law of 
Ireland, after long contacts with Francia, contained a system of fines similar 


to wergild provisions.!® The Irish law distinguished between the Log 
nEnech, or payment for the family, and the éraic or cro, which was paid as 
a fine to the court. If that peace could not be restored between families, the 
injured family would wage a private war—a blood feud. The resemblance 
to the Frankish system of compensation payments is obvious. In Ireland, 
however, this system has been explained by the strong influence of 
Christianity. Historians have emphasized the absence of capital punishment, 
which these payments replaced. If this explanation is true, it would apply 
also to the Frankish tradition. However, the explanation that these 
provisions appeared in Francia because of a weak government would also 
be valid for Ireland, which was divided into several kingdoms ruled by 
monarchs of limited power. 

The Irish law was based on three sources, namely roscad, fasach, and 
teistimin. These terms indicate, respectively, (1) the old maxims of Irish 
customary law, often passed on through singing, (2) precedents, and (3) 
scripture. Following Christophe Archan, scripture does not refer to the 
Bible but to ecclesiastical law. In any case, it indicates how important 
Christianity was for all kinds of law in Ireland.!? In some instances, the old 
Irish law differed from the Roman tradition but referred to the Old 
Testament to justify this particularity. Thus, polygyny was authorized, as 


was divorce, while these were only a common custom in Francia. A 
particularity, however, was the way to obtain an appellate judgment. Secular 
verdicts were given by the kings, but the tradition of the Old Testament also 
had an important role in this jurisdiction. Parties dissatisfied with judgments 
could choose to fast, but in that case they would also be obliged to refuse 
nourishment for their cattle. An evident ill on the land was understood as a 
divine sign of discontent with the king and his jurisdiction. The king, 
therefore, had to revise his sentence or be replaced for having angered God 
(1 Sam. 5:16; 2 Sam. 12:11). In Ireland, therefore, kings had the 
responsibility of giving just sentences. 

The weak tradition of cities in Ireland provided monasteries opportunity 
to become the dominating power in Ireland. The practice of confessions led 
many to compile penitentials. Their focus on individual culpability and 
penance introduced a new system of social control besides criminal justice. 
Based on the inner will, even attempted crimes could be as punishable as 
accomplished wrongs. The confessor could explain the offenses and 
determine the equivalent acts of penance. This gave monks and, later, the 
church an efficient control of individual behavior and social order. They had 
considerable influence in central Europe and helped shape the medieval 
church. 


THE MEROVINGIAN AND CAROLINGIAN REIGNS 


The close relationship between legislation and the church becomes more 
obvious in later Frankish legal codes. The legal code of the Ripuarian 
Franks (the Lex Ripuaria or Ribuaria) was probably created in the 
beginning of the seventh century for the Rhenanian, or Rhineland, Franks 
by or under the direction of Saint Cunibert, bishop of Cologne. It contains 
the famous statement that “the church lives in the tradition of Roman law” 
(Ecclesia vivit lege romana).°° The legal code of the Alemannics (Lex 
Alamannorum), probably from the first decades of the seventh century, 
makes clear the strong position of the church in Alemannic society, which 
the Lex Alamannorum governed. This law regulates ecclesiastical affairs 
first, then royal and ordinary affairs as well. It starts with the creation of 
ecclesiastical property and ends with the violation of such property. 


It was not only the church that became more powerful in the Frankish 
kingdom. The monks of Ireland and Scotland sent missionaries to the 
Continent to spread their faith and the practice of penitence. In Francia, 
they had an immediate success; the same is true for Lombardy. Not only did 
these monastic missionaries introduce a new Christianity to those regions, 
but they also instilled a sense of obligation for the maintenance of justice in 
the society, especially for the king. The influence of the bishops following 
the new teachings during the reign of King Dagobert I (623-34) is well 
known. The new habit of granting justice can be found in the placita, court 
proceedings in which the king sat as supreme judge, which emerged at this 
time. The Merovingian kings, who ruled the Franks from the middle of the 
fifth century until 751, could not be held personally responsible for the lack 
of justice in their country. While historians have called this the Konigsheil 
(royal salvation) of the Merovingians, which they considered an element of 
pagan tradition, we might now understand the new responsibility of the 
later Carolingian rulers rather as a result of the new Anglo-Irish mission to 
the Continent. The success of Hiberno-Scottish Christianity became 
obvious when the major-domo of the realm, Pippin the Younger, asked Pope 
Zacharias to accept him as the new king. The pope ruled that it would be 
better for the man who held power—Pippin—to also have the title of king. 
On his authority, Pippin was elected as the new king of Francia and 
anointed, first by Bishop Bonifatius, later by Pope Stephan II (754). This 
rite not only copied the example of Wamba’s coronation but also was seen, 
following the baptism of Clovis, as the foundation of the Frankish kingdom. 
The new tradition of the royal coronation, however, conferred a central 
responsibility on the cooperation and consent of the church. 

Kingship now had even more quasi-priestly qualities. In 775, the learned 
Anglo-Saxon Cathwulf, probably a monk or priest, reminded Charlemagne 
of the key qualities of a good monarch: he has to choose his advisers 
carefully in order to protect his honor, must maintain public order, and 
should demolish injustice by good laws and punish wrongdoers with just 
sentences. In all aspects, the king had to be considered God’s minister and 
guarantor (vindex). He needed to be seen as a ruler in the place of Christ 
(rex in vice Christi). The king of Francia, later the emperor of that realm, 
was obliged to protect the church against enemies. In 774, Charlemagne 
enacted—besides a huge variety of lay laws—the Dionysia Hadriana, a 
collection of canons for the church, which the pope had given him. 


Against Lothair II (d. 869), Charlemagne’s great-grandson and king of 
Lotharingia, Pope Nicolas I was able to turn this new conception of 
Christian morals in family law against a Carolingian king. Lothair sought to 
annul his marriage and marry his mistress. The pope held that should the 
king act unjustly, unable to abide by the laws, especially by divorcing his 
legitimate wife, he would lose the legitimacy of his reign, since, according 
to a proverb cited by Saint Isidore, the king had to be just. Furthermore, a 
king who could not control his body could not rule a country. According to 
Hiberno-Scottish writings, he could no longer be regarded as king. 

During and in the aftermath of this case, many Christian authors started 
to develop their ideas on Christian marriage. Using Roman and Visigothic 
traditions as a foundation, the church now began to establish a coherent 
network of family law regulating marriage, divorce, and the right of 


succession for legitimate children. In 860, Archbishop Hincmar of Reims?! 
argued against the divorce of Lothair II in a much more general way: people 
could defend themselves by whichever law they might choose; however, as 
Christians, they should know that they would be judged by God in the Last 
Judgment, not according to secular law. For this reason, Christian kingdoms 
could be ruled only by Christian laws defined by the pope. The famous case 
of Lothair II evidenced a law that only slowly became dominant in Europe 
in the course of the next few centuries. 

In the eyes of theologians like Hincmar, the laws of the Germanic 
kingdoms could no longer meet the expectations of a truly Christian 
government. Although these Germanic laws had initially been the acts of 
pious kings who wanted to ensure justice and uphold the standards of 
Christian morality, they were now regarded with contempt, as “barbarian” 
and “vulgar.” Even as the expression of old cultural traditions or as marks 
of cultural identity and autonomy, they could no longer claim any value 
against the new expectations of a Christian empire. Around 820, 
Archbishop Agobard of Lyon (c. 769—840) argued against the use of ordeals 
and combat as means of proof. He thus attacked the law of Gundbad with 
sharp words. 

In this tradition of thought, the Christian nature of the leges barbarorum 
has long been doubted or denied. While the Christianity of the Germanic 
kingdoms differed to some extent from the Christianity of the Church 
Fathers, and certainly from the innovations introduced by the Hiberno- 
Scottish missionaries, it nevertheless cannot be ignored or dismissed. On 


the contrary, these laws instead have to be regarded as the expression of the 
Christian tradition of Western Europe during and in the aftermath of the 
decline of the Roman Empire. 


ANGLO-SAXON LAWS 


Alfred the Great (c. 848/849-99), king of Wessex, fought hard to end 
Danish occupation of England. He reorganized the divided kingdoms of 
England and thus laid the foundations for a uniform English monarchy that 
was able to win a decisive battle against the Danish king in 878. The 
defeated king, Gunthram, converted to Christianity and withdrew to East 
Anglia. Alfred was neither the first legislator nor the first to regulate the 
church in his realm: the laws of King Ine (670—c. 726) survive in Alfred’s 
collection. According to its prologue his legislation was motivated to ensure 
the salvation of his subjects and the rule of law in his realm.” 

Alfred and Guthrum, however, enacted a collection of laws for a unified 
England, including the parts ruled by the Danes.” For pacification of this 
realm, both kings proclaimed that all should love God and fight paganism 
(prologue 1). Secular laws were intended to force the people to accept 
penance and the rule of their king and bishops (prologue 2). Subsequent 
provisions addressed matters of the church, Christianity, clergy, tithes and 
alms. Once again, Christianity was used to unify the people in a new 
kingdom and to establish structures for effectively stabilizing royal rule and 
legitimizing the monarch. 


CONCLUSION: GERMANIC LAW—A PROBLEMATIC CATEGORY 


Besides the Roman law tradition, Christianity was a decisive influence in 
the establishment of Germanic kingdoms in the Western Roman Empire. 
For a long time, insufficient knowledge of Christian ideas of this period led 
historians to the view that many—even most—influences of the sixth to 
eighth centuries were derived from pagan traditions; we now know that 
these were actually Old Testament influences. Comparison with 
developments in the Celtic territories in Brittany, Wales, and Ireland prove 
how little they differed from the Continental tradition. What were often 


presumed in Celtic lands to have been Christian influences were 
misunderstood as pagan in the historiography about Francia. 

Provisions in Germanic law concerning combat as a method of proof, 
compensations for injuries, and marital law differ substantially from 
previous Roman and ecclesiastic regulations. With regard to other 
regulations in the laws of the Germanic kingdoms, it is necessary to 
separate such distinct new and characteristic legal features from other 
traditions. Even without the assumption of an original pan-Germanic 
culture, as opposed to the Roman world, the originality of these regulations 
may be marked by such a designation. The same is true for the slowly 
emerging concept of family law governing private life according to 
Christian concepts of marriage. 

For more than five centuries, Germanic has been associated with pagan 
traditions that were in fact Christian habits but that differed tremendously 
from later conceptions of the faith. This does not exclude the existence of 
specific and characteristic features in the laws of the Germanic kingdoms. 
For the sake of easy distinction, these particularities can be called 
Germanic. Often, though, such provisions are derived from earlier Roman 
or contemporary Christian sources, many of which are yet to be well 
understood. 
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CHAPTER 6 


LAW IN THE CONTEXT OF MED 
IEVAL SCHOLASTICISM 


JEAN PORTER 


INTRODUCTION 


According to legal historian R. C. Van Caenegem, after the end of the 
Carolingian period in the late ninth century, there was “a period of more 
than two centuries in which the European Continent lived without 


legislation. Neither kings nor princes—nor popes for that matter—issued 


laws, edicts or constitutions containing new legal norms for their subjects.”! 


Such legal development as took place in Western Europe during this period 
occurred through the development of customary law. Those who held 
responsibility within the church recognized the legal authority of papal and 
conciliar decrees, but these decrees remained ineffectual because in many 
instances, they were simply not accessible. Given this set of circumstances, 
judges played a central role in both ecclesiastical and civil contexts, even 
though there were other, extrajudicial means of settling disputes, such as the 
ordeal. Men and women were committed to ideals of impartiality and fair 
judgment, but just what those ideals meant in practice was subject to 
considerable variation. 

Beginning in the late eleventh century and continuing through the 
thirteenth and beyond, the state of legal systems and systems of 
adjudication changed rapidly and dramatically. The transformation of legal 
systems was both occasioned by and served to foster wider processes of 
expansion and institutional creativity affecting every aspect of society. A 
region that had been thinly populated, rural, and agrarian was transformed 
with remarkable speed into a populous, increasingly urban society sustained 
by a vibrant market economy. Travel and communication opened up, and 
formerly isolated communities were brought into regular contact for the 


first time in centuries. That supposed hallmark of modernity, the dominance 
of bureaucratic systems of governance and administration structured 
through impersonal offices and functions, emerged in this period, as did the 
university system. The expansion and development of medieval European 
society, in turn, both facilitated and eventually required centralized systems 
of governance and, correlatively, systems of formal law. It was no longer 
possible for societies to function effectively on the basis of localized 
adjudication. Men and women needed and began to create legal systems 
that met Lon Fuller’s standards for the “inner morality of law’—universal 


in scope, rational, practical, and accessible to all.? 

The creation of legal systems, including both legal enactments and norms 
for adjudication, was an ongoing process, intimately bound up with the 
development of early forms of the nation-state and processes of church 
reform and consolidation of ecclesiastical power. However, we can identify 
at least one constant element in legal development and innovation in this 
period, and that is the role played by legal scholars in developing a 
systematic jurisprudence and training the professionals who put that 
jurisprudence into practice. As was the case with so many of the other 
elements of medieval society, legal systems in this period were the 
products, in key part if not entirely, of the universities of Europe. This point 
is critically important for understanding the relevance of Christianity to 
medieval legal systems, because during the formative first decades of the 
twelfth century, the life of the universities was informed by Christian ideals 
of a unity of knowledge and, correspondingly, a unified society. In the 
words of the historian Richard Southern, 


it was the twelfth century innovators who first introduced systematic order into the mass of 
intellectual material which they had inherited in a largely uncoordinated form from the ancient 
world. The general aim of their work was to produce a complete and systematic body of 
knowledge, clarified by the refinements of criticism, and presented as the consensus of 
competent judges.... And the practical aim of the whole procedure was to stabilize, make 
accessible and defend an orthodox Christian view of the world against the attacks of heretics 


within, and unbelievers—or misbelievers—outside the area of organized Christendom.’ 


Scholastic jurists, including both scholars of civil law (known as 
civilians) and canon lawyers (known as canonists), played a critical, 
innovative role in this process, and the legal systems that they helped to 
create reflect the theological ideals that shaped their practices. Among these 
ideals of a natural law, natural right played a central role. For the 


Scholastics—jurists and theologians alike—the touchstone for interpreting 
the natural law was Romans 2:14: “When Gentiles who do not possess the 
law carry out its precepts by the light of nature, then, although they have no 
law, they are their own law.” Patristic commentary had long identified the 
unwritten law of the gentiles with the natural law. The Scholastics further 
developed this line of interpretation, identifying natural law or natural right 
in its primary sense with an innate power of moral judgment, or a 
fundamental principle of judgment, typically associated with the image of 
God and therefore ineradicable. Understood in a secondary sense, the 
natural law, or natural right, was identified variously with basic moral 
norms, understood as the immediate implications of first principles, or as 
natural inclinations and processes, some of which are shared with other 
living creatures, and others of which presuppose rationality. Understood in 
these diverse ways, conceptions of natural law or right provided a 
theologically informed basis for grounding legal enactments and 
proceedings, while at the same time safeguarding individual claims to 
respect and a degree of freedom. 

In this chapter, I focus on the contributions of Scholastic jurists to the 
development of law and jurisprudence in the twelfth and thirteenth 
centuries. By “Scholastics,” I mean those scholars who were associated 
with the universities, or schools. By “Scholasticism,” I mean the distinctive 
practices and methods that informed intellectual inquiry in the universities, 
including commentaries on authoritative texts, disputation, and the 
systematic compilation of texts and arguments around a particular topic.* In 
the first part of this chapter, I offer a brief overview of key figures and 
developments that shaped civilian and canonical law in the twelfth and 
thirteenth centuries. I then turn to an examination of the jurisprudential 
principles that emerged over this period and continue to shape legal thought 
and practice up to the present day. Finally, I offer an overview of the theory 
of law and right developed by Thomas Aquinas, as an eminent example of 
the contributions of the theologians to the development of medieval legal 
theory. 


THE ORIGINS OF MEDIEVAL Law: THE JURISTS AND THEIR 
LEGACY 


Scholastic masters and their pupils had neither the authority nor the power 
to create laws or to regulate the courts. Nonetheless, they exercised a 
formative influence over the development of legal systems and the systems 
of jurisprudence that guided and gave legitimacy to these legal systems. At 
the same time, they played an indispensable role in the development of the 
practice of law as a profession, with its own standards of credentialing and 
conduct and its own ideals of impartial justice. It would go well beyond the 
scope of this chapter to trace these developments in any detail; the next two 
chapters, by R. H. Helmholz and Orazio Condorelli, fill in more of this 
story. In this section, I focus on two scholars who are widely regarded as 
the “fathers” of civil and canon law, respectively. Seen from our standpoint, 
these are exemplary figures, whose works prefigure the main lines of the 
scholarly jurisprudence that they initiated. 

The first of these, Irnerius (c. 1050-1125), spent the last part of his life at 


the University of Bologna, regarded throughout this period as the leading 


European center for the study of law. His great contribution to 


jurisprudence was his appropriation of Justinian’s Corpus luris Civilis as 
the foundational source for principles of civil law. The Corpus Turis Civilis 
is itself a compilation of texts, taken from the dicta of Roman jurists 
compiled at the direction of the Byzantine emperor Justinian in the early 
sixth century. We are not sure whether the Corpus luris Civilis was 
available in Western Europe before the end of the eleventh century, but in 
any case, its potential significance as a source for legal theory was not fully 
appreciated until Irnerius took it up. As a master at the University of 
Bologna, he taught the Corpus luris Civilis in much the same way as 
Scholastic theologians taught the Bible, offering line-by-line commentaries 
through lectures on the texts. Ultimately, he produced a gloss of this text— 
that is to say, a line-by-line commentary drawing on a range of sources— 
together with his own interpretations of the meaning of the texts. (Hence, 
Irnertus and the scholars who followed in his path were known as 
glossators.) These efforts laid the foundation for the study of civil law 


throughout this period.° 


We know next to nothing about the second legal scholar, Gratian (d. c. 
1155), whose name is associated with the Harmony of Discordant Canons, 


commonly known as the Decretum, which first appeared in about 1140.’ 
Even though this text presents many interpretative difficulties, in part 
because it has almost certainly been altered and expanded in a variety of 
ways, its main purpose is clear enough. It is, first of all, a comprehensive 
collection of the laws, or canons, of the Catholic Church, as these existed in 
conciliar and papal decrees. The Decretum was not the first such 
compilation, but what set it apart was Gratian’s further attempt to show how 
these diverse and seemingly inconsistent canons can be consistently 
interpreted and applied in the light of overall principles—in a word, 
harmonized. In accordance with this plan, Gratian devotes the first twenty 
distinctions of the Decretum to general principles governing the 
interpretation of laws. While these distinctions do not comprise a fully 
worked-out theory of law, they do set forth a coherent conception of law 
developed through emerging Scholastic methodologies, in this case, through 
the selection and interpretation of authoritative texts, here including copious 
citations from patristic sources as well as legal texts properly so called. As 
such, the Decretum offers one of the earliest freestanding treatises on 
jurisprudence, analyzing and setting forth the principles of law 
independently of commentary on any one text. 

We do not know whether Gratian himself taught at Bologna, but we do 
know that his Decretum was quickly established as the standard textbook 


for canon law, there and elsewhere.® The earliest Scholastic canon lawyers 
were known as decretists—that is to say, commentators on the Decretum— 
whose writings took the form of glosses on the Decretum and systematic 
summae of law based on the Decretum and its glosses. By the middle of the 
twelfth century, the popes began to issue letters, known as decretals, which 
announced their decisions on particular cases that had come before the Holy 
See, together with an explanation of the legal rationale of the decisions. The 
decretals thus resembled appellate court decisions, and like them, they had 
the force of law. Beginning in the late twelfth century, we begin to see 
collections of these decretals, together with the emergence of further 
scholarly commentary. Commentators on recent papal legislation were 
known as the decretalists, and there were some who were both decretists 
and decretalists—that is, they commented on both Gratian’s work and the 
more recent papal decrees. 


As noted above, jurisprudence in this Scholastic period was a product of 
the universities, especially the University of Bologna but also several other 
European universities that emerged in the twelfth and thirteenth centuries. 
But that does not mean that this jurisprudence was a product of an ivory 
tower, removed from day-to-day life. On the contrary, Scholastic reflection 
on the law was engaged with the legal and political disputes of this very 
litigious period in European history, and its masters aspired to shape the 
course of these disputes through their scholarship and through the influence 
of the legal practitioners whom they trained. We turn now to a consideration 
of the main lines of the jurisprudence that emerged from the work of these 
scholars. 


MEDIEVAL JURISPRUDENCE: BASIC PRINCIPLES 


Litigation, Adjudication, and Rights 


In the late eleventh and early twelfth centuries, scholars of law focused their 
activities on guiding the activities of judges. When we take account of the 
context of the times, this focus on adjudication is not surprising. For one 
thing, the courts were among the most stable and practically effective public 
institutions at the time. At the same time, lawyers and legal scholars 
initially did not give the same weight to legislative authority that we tend to 
do, and by the same token, they were more willing to acknowledge the legal 
force of long-established customs. In short, what we find in this early 
period is not so much a formal legal system but an ongoing process of 
litigation based on traditionally acknowledged customs, rights, and 
privileges, increasingly guided by those learned in legal traditions and 
forms of reasoning. 


Authority and Legislation 


As European society developed, however, it became apparent that this way 
of proceeding was not adequate to the demands of an increasingly 
centralized and contentious society. The needs of such a society could not 
adequately be addressed through ad hoc litigation and adjudication; they 
called for laws that were generally acknowledged, stable, and more or less 
coherent. By implication, society needed the kind of formalized legal 


systems that could be established only through the authoritative enactment 
of written laws. Hence, it is not surprising that legal scholars began to 
develop a concept of authority distinguished from rational judgment tout 
court. We see clear examples of this process in both Irnerius and Gratian. 
According to Irnerius, “It is proper to equity simply to set forth that which 
is just. But it is proper to the law to set forth the same by an act of will— 
that is, relying on some authority.” Similarly, Gratian insists that laws 
depend on authoritative promulgation, even though he gives considerable 
weight in different contexts to both natural and customary law.” 

We thus see that the Scholastics recognized the need for some 
acknowledged lawmaking authority if the legal system was to be adequate 
to the demands of the time. At the same time, authority was problematic for 
them, even more so than for us, because they faced the urgent task of 
distinguishing legitimate authority from then-current varieties of 
exploitative rule and petty tyranny. 1° It might seem that in a Christian 
society, authority would be justified by an appeal to a kind of divine 
authorization, as suggested by Paul in Romans 13. Yet this way of 
construing authority was inadequate to the demands of the time. It was 
difficult or impossible on this account to generate criteria on the basis of 
which to distinguish between legitimate and illegitimate uses of 
authoritative power or, by the same token, to distinguish between legitimate 
authorities and tyrants who seek dominion over their subjects rather than 
assuming the responsibilities of rule. 

Gradually, Scholastic jurists developed a workable account of the 
legislative and executive power of the prince, comprehending ecclesiastical 
as well as secular governing authorities. To us, the terms in which they 
formulated these accounts have an absolutist ring, particularly when, 
borrowing a phrase from Roman law, they claim that princeps legibus 
solutus est (the prince is not bound by laws). But as Kenneth Pennington 
has shown, they did not interpret this and similar phrases to mean that the 
power of the prince is limitless. The prince is not bound by positive law, but 
the same may be said, with qualifications, of any recognized legislative 
authority. After all, legislative authority is nothing other than a moral power 
to enact law, and absent special circumstances, it implies a legitimate power 
to change existing law and to make new law. Nonetheless, this need not 
imply—and for the Scholastics did not imply—that there are no normative 
constraints whatever on the exercise of legislative (or, more generally, 


governing) authority. As Pennington observes, “Medieval and Renaissance 
jurists limited the prince’s authority through natural law and by an 
amorphous concept that they called ‘status regni’ or, in the Church, ‘status 


ecclesiae,’ defined as an inviolable body of law, custom, and tradition that 


was not subject to the authority of the prince.”!! 


Pennington goes on to say that “natural law was the kernel of medieval 
jurisprudence that sprouted into a coherent intellectual system harnessing 


the will of the prince.”!” Scholastic jurists developed ancient classical and 
Christian perspectives on the natural law into a natural law jurisprudence. 
They did not hold that the lawgiver can derive a comprehensive system of 
laws directly from natural law (or, for that matter, from revealed divine 
law). Nonetheless, legislative authority operated within boundaries for 
them. By the same token, the authority of the courts was likewise limited by 
natural law principles, developed in this context into doctrines of due 
process. With the full recovery of Aristotle’s moral and political thought in 
the thirteenth century, the Scholastics had the resources to go further. As 
Thomas Bisson says, “The very idea of political behaviour seems to have 


been new in the thirteenth century, being a revival of Aristotelian social 


theory together with the utilitarian precepts from Roman law and letters.” !3 


What Aristotle provided at this juncture was a cogent account of social life 
as an expression of our nature as social animals, which, as such, is broadly 
intelligible in terms of natural principles, good and desirable. On this basis, 
they began to develop an account of political authority, justified by the 
necessary role that it plays in sustaining a common life. Critically, they 
were able in this way to address the urgently practical need for a credible 
distinction between legitimate political authority, which does not 
compromise the free status of its subjects, and dominion, which is exercised 
over those in a state of servitude. 

It would go beyond the scope of this chapter to discuss the question of 
political authority in any detail. Nonetheless, it is worth pointing out that 
many of the foundational concepts of medieval and early modern political 
theory can be traced to early Scholastic attempts to work out adequate 
conceptions of authority. The conception of legislative or judicial authority, 
as something distinct from either wisdom or power, called for some account 
of the basis or the justification of authority, and appeals to divine ordination 
could not provide the needed justification. A particular governing office 
might be regarded as divinely instituted, but that did not mean that any 


given occupant of that office was, so to speak, God’s agent. As Brian 
Tierney observes, both civil jurists and canon lawyers laid the foundations 
for addressing this claim by asserting that “power came from God through 
the people,” and already in the twelfth century, some jurists were defending 


the view that the legitimate exercise of authority depends on some kind of 


election or an expression of popular will.'4 At the same time, the nearly 


universal acknowledgment of the importance of consent came into conflict 
with the equally widespread belief in natural hierarchies, which, it was 
thought, ought to be reflected in the structures of society in some way. As 
Tierney goes on to observe, these disparate views could be integrated only 
through a sophisticated analysis of the concept of jurisdiction, 
distinguishing among different kinds of claims to rule, judge, or advise and 
taking account the competing jurisdictions in medieval society. This 
analysis only began to take shape in the fourteenth century, through the 
work of theologians and political theorists such as Marsilius of Padua 
(1275-1342) and William of Ockham (1285-1347). Nonetheless, these 
theorists took their starting points from the concepts of legal authority 
bequeathed by the twelfth- and thirteenth-century jurists. 1 

The theoretical interconnections between jurisprudence and political 
theory were mirrored by the practical interconnections between the 
practices of governing, legislating, and judging, all of which were in flux in 
this period. To a very considerable extent, the authoritative promulgation of 
specific laws in medieval European society presupposed that law, in some 
sense, was already in existence. The authority of the judge or lawgiver 
presupposed the existence of at least incipient or fragmentary systems for 
acquiring and exercising authority; what is more, adjudication and even 
legislation presupposed a basis of generally accepted norms and practices— 
the status regni or status ecclesiae to which Pennington refers—to provide 


starting points and substance for new law.!° 

This is not as paradoxical as it sounds. We know, at least in general 
terms, how the processes of authoritative interpretation and promulgation of 
laws worked in medieval Europe. Within the common-law system taking 
shape in England at this time, legal procedures developed through ongoing 
interactions among judges, lawyers, criminal defendants, litigants in civil 
suits, and juries—each taking advantage of the procedural resources of the 
law to carry out assigned functions or to advance his or her interests and, in 
the process, bringing tacit beliefs and commitments to the level of explicit 


legal doctrine.'’ Thus, for example, English juries faced in the twelfth 
century with the duty of assigning guilt or liability began to articulate, and 
thus to enshrine in legal doctrine, widespread assumptions about the nature, 
scope, and limits of freedom and responsibility—perspectives that, we may 
assume, had been operative all along but that had not called for explicit and 
authoritative articulation under an older system of conflict resolution by 
ordeal. 

In other jurisdictions, jurists drew on already existing bodies of laws— 
the canons of the church or the newly revived Corpus Turis Civilis in the 
context of secular law on the Continent. But in neither case could these 
laws serve as a basis for contemporary legal practice without considerable 
interpretation and revision. The canons of the church were disorganized, 
incomplete, and partially inaccessible; church law could not begin to 
develop in a systematic way until Gratian placed what was available to him 
within a systematic framework of analysis, in terms of which existing laws 
could be assessed and placed in relation to one another, and new laws could 
be formulated. And, of course, Justinian’s Corpus luris Civilis was 
grounded in Roman law, and, imperial pretensions to the contrary, twelfth- 
century European society was long removed from the Roman Empire. In 
order to be serve as a framework for the generation of effective 
contemporary laws, Roman law had to be interpreted and developed within 
the context of the very different assumptions and practices of medieval 
society. At the same time, Roman law and the emerging principles and 
norms of canon law exercised a considerable mutual influence, in such a 
way that “the fusion of Roman, canon, and feudal law produced a ius 
commune and a common jurisprudence in Europe between 1100 and 
1600.”'* 

Thus, formal law emerged in this period through ongoing processes of 
specification and elaboration, through which implicit, fragmentary, or 
seemingly irrelevant norms for conduct were rendered explicit and relevant, 
while progressively being placed within a systematic relation with one 
another. These processes were guided and informed by the practices of the 
community as a whole, or of the courts, or both in interaction with one 
another, each of them setting constraints on the proper and effective power 
of the lawgiver. Thus, the articulation, interpretation, and promulgation of 
positive law presupposed a context of customary practices, which conveyed 
the beliefs and normative commitments of the men and women for whom 


the law was intended. In this way, the considerations justifying a claim to 
authority were closely tethered to the constraints on the proper exercise of 
that authority, each being derived from the purpose of legislative authority 
—namely, the promotion of the common good. 


Due Process 


This brings us to a further point. The Scholastics recognized—indeed, they 
insisted on—what we would describe as the autonomy of legal systems, 


expressed through norms of due process and proper legality.!? This respect 
reflected their sense that political authority and the rule of law express the 
best possible safeguards for the genuine liberty of their subjects. It also 
reflects the complexity of European society and the contested claims in play 
at this time. Admittedly, these claims emerged and were adjudicated within 
a framework of shared convictions, including widely shared and deeply 
held theological commitments. Nonetheless, a shared allegiance to 
theological tenets could and did coexist with very considerable conflicts 
over the competing claims of individuals and secular and ecclesiastical 
officials. Indeed, the presence of a shared theological framework sometimes 
made these conflicts worse, because it meant that very often, the parties to a 
dispute would frame and justify their claims in the same theological terms 
—thus translating political fights into conflicts over fundamental principles. 
In this kind of situation, it becomes important to draw boundaries, both to 
sort out the competing claims of individuals and institutions and, even more 
important, to try to ensure as far as possible that fundamental convictions 
will be placed in question by social conflicts only very rarely, and in 
matters of genuinely far-reaching importance. 

Thus, we should not be surprised that by the middle of the twelfth 
century, a “romano-canonical procedural system” began to emerge in 
response to “a mounting deluge of legal actions.””” This system exhibited 
the characteristics that we associate today with our own legal systems, 
including systems of formal law, reliance on formal roles and procedural 
norms, and the emergence of a specialized profession of legal advocates and 
scholars. It aimed at preserving proper legality and due process, which were 
meant to guarantee impartial justice for all. As James Brundage remarks, 
twelfth-century canon lawyers claimed that God himself established the 
foundations of canonical procedure in Paradise “when he summoned Adam 


and Eve, questioned them about eating the forbidden fruit of the tree of the 
knowledge of good and evil, found their testimony inconsistent, their 
excuses unconvincing, and in consequence banished them from Paradise 
(Gen. 3:9-19).”?! Of course, God already knew that Adam and Eve were 
guilty, but that was the point—rather than pronouncing summary judgment, 
he gave them their due, the opportunity to defend themselves in court, in 
accordance with impartial procedures. In a way, God himself acts as if 
bound by procedural constraints, independently of his own knowledge of 
the facts of the case. This high ideal works in both directions, and not 
always to happy effect—the Scholastics were also prepared to say that a 
judge cannot save a condemned person from death on the basis of the 
judge’s own private knowledge of the innocence of the accused, unless the 
judge can in some way establish the relevant facts through due processes of 
law. The judge is the “minister of the law,” for better or for worse, and the 
law operates in accordance with its own standards and procedures. 


Natural Rights 


As Brian Tierney has observed, Europe in the twelfth and thirteenth 
centuries was a litigious society, within which traditional and novel claims 
of right played a central role in the expansion and reform of judicial 
procedures.” Men and women of every condition laid claim to rights of all 
kinds, on whatever basis, in whichever courts would give them a hearing. 
Initially, these claims were justified by appeals to prior agreements, or 
historical grants of privilege or immunity, or some enactment of human or 
divine law. However, Scholastic jurisprudence, especially among canon 
lawyers, drew on an alternative tradition of right, according to which there 
is a natural right, or natural law, which precedes and, in some way, 
supersedes human agreements and enactments. In its earlier philosophical 
and juridical forms, this natural right was not identified with rights in 
anything like our understanding of rights. Rather, it was associated with 
immutable legal or moral principles, which are known through one’s natural 
powers of reasoned judgment, but which are in no way under the 
individual’s control. For the Scholastic jurists and theologians, in contrast, 
natural right is associated most fundamentally with the individual’s 
capacities for moral discernment or with the fundamental first principles 
that provide the starting points for such discernment. Natural right thus 


understood is a kind of individual capacity or power, integrally connected to 
the human person’s freedom and her standing as a responsible moral agent. 
This conception of natural right does not necessarily imply any kind of 
belief in rights as subjective moral powers, but within the Scholastics’ 
context it would readily suggest such a view. As Tierney remarks, 


Once the term jus naturale was clearly defined in this subjective sense the argument could 
easily move in either direction, to specify natural laws that had to be obeyed or natural rights 
that could licitly be exercised; and canonistic arguments soon did move in both directions. Stoic 
authors, when they wrote of jus naturale, were thinking mainly in terms of cosmic determinism; 
the canonists were thinking more in terms of human free choice. When the concept of jus 
naturale was associated in the canonists’ glosses with words like “power,” “faculty,” “free will,” 
it was moving in a different semantic field of force, so to speak, and took on new meanings. 
Stoic reflection on jus naturale never led to a doctrine of natural rights; canonistic reflection did 


so, and quickly.” 


Natural rights, thus understood, are claims to some kind of performance 
or some immunity, which are grounded in natural—that is to say, 
preconventional—aspects of human life. These kinds of claims might have 
been construed in such a way as to yield a system of objective, impersonal 
duties, which all are bound to observe without reference to any one 
individual’s claims. Tierney’s point, however, is that the close association 
between the concept of right and notions of freedom, faculty, and power led 
the canon lawyers of the time to construe these claims in terms of individual 
freedoms or powers, stemming in some way from the agent’s natural 
capacities and needs. Thus understood, someone who claims his right to 
some benefit or forbearance exercises a discretionary claim, which goes 
beyond general obligations by specifying that these are to be performed in 
some specified way, for the benefit of the one exercising the claim. Thus, 
the recognition of natural rights added two things to the accepted 
framework of mutual obligations—namely, the recognition that individuals 
enjoy a discretionary power to enjoin or forbid certain kinds of actions in 
their regard, and, by implication, second, that individuals have the power to 
specify general obligations in such a way as to render them concrete and 
exigent. 

Seen from one perspective, rights claims thus represent a reasonable, if 
not inevitable, development of longstanding philosophical and doctrinal 
commitments. Seen from another perspective, these claims reflect a logical 
extension of practices already in place, in both civil and ecclesiastical 
contexts, for safeguarding and litigating about individual freedom. Tierney 


cites the example of the thirteenth-century canon lawyer Laurentius, who 
reformulated the obligation of the rich to supply the necessities of the poor 
in terms of a ius, a claim possessed by the poor individual herself: 
according to Laurentius, when the poor person takes from another under 
press of necessity, it is “as if he used his own right and his own thing.” 
What is more, this right came to be regarded as a claim having juridical 
effect, insofar as it could be asserted and secured through a public process 
of adjudication. Of course, such a process would require some kind of legal 
structure, but for that very reason, it is incumbent on society to put the 
necessary procedures in place. And indeed, as Tierney goes on to observe, 
Scholastic canon lawyers did set up legal fora through which the right to 
surplus wealth could be publicly defended and enforced: 


Alongside the formal judicial procedures inherited from Roman law the canonists had developed 
an alternative, more simple, equitable process known as “evangelical denunciation.” By virtue 
of the authority inhering in his office as judge, a bishop could hear any complaint involving an 
alleged sin and could provide a remedy without the plaintiff bringing a formal action. From 
about 1200 onward several canonists argued that this procedure was available to the poor person 
in extreme need. He could assert a rightful claim by an “appeal to the office of the judge.” The 
bishop could then compel an intransigent rich man to give alms from his superfluities, by 
excommunication if necessary. The argument gained general currency when it was assimilated 


into the Ordinary Gloss to the Decretum.”4 


THOMAS AQUINAS ON LAW AND RIGHT 


As we might expect, early Scholastic jurisprudence is primarily the work of 
jurists rather than theologians. At the same time, the theologians in the 
period we are studying were clearly aware of at least the main lines of 
secular and canon law and commented on legal matters. Among these 
theologians, Thomas Aquinas (c. 1225-74) stands out for his detailed 
discussions of positive law and adjudication. It is difficult to say just how 
far his familiarity with legal theories and debates went, but he clearly was 
aware of at least the main lines of Scholastic jurisprudence, and he offered 
his own outline of a legal theory in the Summa Theologiae (ST).?> 

Aquinas’s teacher Albert the Great (c. 1200-80) was the first Scholastic 
theologian to offer a systematic definition of law. He incorporated the 
traditional four kinds of law—namely, the natural law, the law of Moses, 
the law of grace, and the law of the members(that is, the innate tendency to 
sin that Paul mentions in Romans 7:23; de bono V 2.1,2). Albert 


synthesized various definitions of positive law drawn from Cicero, 
Augustine, and Gratian, all of which Albert interpreted in light of Aristotle’s 
claim that the purpose of law is to make the members of a community good. 
Aquinas likewise began his treatment of law in the Summa with an 
analytic definition of law, intended to cover every kind of law, from the 
eternal law to human law (ST I-II 90). However, in contrast to Albert, he did 
not define law in terms of its purpose, to make its subjects good. Rather, he 
focused on the character of the law as a norm of reason (ST I-H 90.1,2). At 
the same time, not just any rational norm can count as a law; rather, a 
genuine law can be established only by the community as a whole or by 
those individuals who have responsibility for a community (ST I-H 90.3). 
Furthermore, Thomas followed Gratian in saying that a law must be 
promulgated in order to have force within its community (ST I-I 90.4). This 
brought Aquinas to his much-quoted definition of law: “Law is an 
ordinance of reason directed towards the common good, instituted by one 
who has responsibility for the community, and promulgated” (ST I-H 90.4). 
Aquinas’s treatise on law covered every kind of law that he and his 
fellows would acknowledge, including the eternal law, natural law, divine— 
that is, scriptural—law, positive law, and the “law of the members”—that is, 
the innate tendency to sinful desires—viewed as a lawful penalty for sin (ST 
I-II 91.1-6). His treatment of positive law is thus placed within a theological 
context, in such a way as to connect the positive law to fundamental 
normative principles and, ultimately, to God’s ordering wisdom, construed 
as a kind of law. The natural law, according to Aquinas, comprises first 
principles of practical reason that constitute our distinctive way of 
participating in the eternal law (ST I-II 91.2, 91.3 ad 1). Positive law, in 
turn, is necessary to human life, because the principles of natural law must 
be specified in order to provide practical norms for human action (ST I-H 
91.3). Aquinas’s subsequent treatment of positive law touched on the 
central topics in medieval jurisprudence, including the rationale for positive 
law (ST I-II 95.1), its origins and justification (ST I-II 95.2), its power (ST I- 
II 96.1—6), and the ways in which the law can be changed (ST I-II 97.1—4). 
Aquinas held, in brief, that positive law exists to protect the innocent and 
to lead malefactors to virtue, if possible (ST I-I 95.1). It is derived from 
natural law in two ways, either as a conclusion from first principles or as a 
specification of a general norm (ST I-II 95.2). Because it is ordered to the 
common good, human law should be general in scope (ST I-I 96.1). It 


cannot prohibit all vices (ST I-H 96.2). While it can command some acts of 
every moral virtue, that does not mean that all virtuous acts are in fact 
commanded by law; rather, Aquinas limited the scope of the law to those 
virtuous actions that have a direct bearing on the community (ST I-H 96.2). 
In considering whether the law obliges in conscience, he laid out the 
conditions for a just and valid law: it must be oriented toward the common 
good, it must not exceed the scope of the lawgiver’s authority, and it must 
not impose unequal burdens, even if it is directed toward the common good 
(ST I-II 96.4). He held that the prince—that is to say, the lawgiver—is not 
bound by the law but ought to obey it willingly, and he added that 
otherwise, the lawgiver could not change the law or dispense from it when 
needed (ST I-II 96.5). He also held that those subject to the law can act 
outside the letter of the law in cases of emergency (ST I-II 96.6). 

Aquinas further developed his analysis of law in his treatment of the 
virtue of justice. After lengthy discussions of the right (considered as the 
object of justice), the virtue of justice itself, and injustice (ST I-II 57, 58, 
59), he turned to a consideration of the act of justice, which he identified 
with legal judgment. Forensic judgment is not, formally speaking, the 
object of the virtue of justice, but Aquinas did seem to regard it as somehow 
paradigmatic: 


Judgement properly names the act of a judge insofar as he is a judge. Now the judge is said, as it 
were, to speak the right (jus dicens). Now the right is the object of justice, as was said above. 
And so judgment implies, according to the primary meaning of the term, the definition or 
determination of the just, or the right. Now, the fact that someone determines something well in 
virtuous operations characteristically results from the habit of the virtue, just as chastity rightly 
determines those things which pertain to chastity. And therefore judgement, which implies right 
determination of that which is just, characteristically pertains to justice. (ST H-II 60.1) 


Aquinas went on to discuss the conditions for legitimacy and the proper 
exercise of judicial authority in some detail (ST I-H 60.2—6). He returned to 
this topic in his consideration of sins of speech occurring within a judicial 
context. Here we find a detailed analysis of the conditions for, and the 
constraints placed on, the exercise of judicial authority (ST H-I 67.14); 
forms of unjust accusation (ST H-I 1—4); constraints placed on the one 
accused, in pursuit of defense (ST H-I 69.1—4); and distinctive forms of 
injustice pertaining, respectively, to witnesses (ST H-I 70.1-4) and 
advocates (ST I-II 71.1—4). As this summary review suggests, Aquinas was 
distinctive, if not unique, among the theologians of his time with respect to 


the attention that he gave to judicial proceedings and what we might call 
ideals of proper legality. 


CONCLUSIONS 


The legal systems of the church and civil authorities constitute one of the 
most significant and long-lasting achievements of the Western Middle Ages. 
While our own legal systems have evolved and changed to a significant 
extent since then, the main outlines of medieval systems and, even more, 
the principles of Scholastic jurisprudence that informed them remain to this 
day as elements of our own legal thinking and practice. As I have attempted 
to show, Scholastic jurisprudence was informed by a scriptural and 
theological conception of natural law and developed in a context of ideals 
of the dignity of the individual as created in the divine image, and therefore 
entitled to political freedom and due process. The Christian origins of these 
ideals are no longer obvious in our own legal systems, but they are there, 
and they continue to serve as counterweights to the temptations of power 
and summary judgment. 
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CHAPTER 7 


THE DEVELOPMENT OF THE C 
LASSICAL CANON LAW 


R. H. HELMHOLZ 


INTRODUCTION 


Authoritative histories of the institutions of the Western church place the era 
of the birth and development of the classical canon law in the years between 
1140 and 1378.' Those dates may seem strange to anyone unfamiliar with 
the subject.* Christianity had more than a thousand-year history by 1140, 
and that history had not been lacking in the adoption of rules of faith and 
conduct. The Bible itself contained many commandments, and rules for the 
church had been enacted in ecumenical councils, such as the most famous 
of them, the council held at Nicaea in 325. Diocesan and provincial synods 
convened by bishops across Europe had also adopted provisions meant to 
govern the lives of the clergy and laity, and many collections of their 
decrees had been brought together. Some of them circulated widely 
throughout Western Europe long before the twelfth century, and some of 
them were impressive in themselves. The rules they contained were of 
obvious relevance to the church’s government. 

What, then, was lacking? Several things were. The most obvious 
deficiency was that no single and definitive set of legal rules, one accepted 
throughout Western Europe, had been established by the efforts of the 
makers and interpreters of the canonical collections that had been compiled. 
Common themes are found within their contents, to be sure, but their 
geographical reach was uncertain. Some were widely circulated. Some were 
not. Moreover, there is virtually no evidence of practical use of the rules 
found within these collections. Were they put into effect? We rarely know. 
Until 1215 no requirement existed for court records to be compiled or kept. 
Nor was there a legal profession of men whose careers were devoted to 


interpreting the church’s law and securing its enforcement in practice.’ Also 
lacking was an organized system of ecclesiastical courts, and no widely 
accepted procedural system for dealing with legal rights and duties had 
been established by the turn of the first millennium. Collections of rules 
thus existed. A legal system did not. 

All this changed in the two and a half centuries that followed the mid- 
twelfth century. From these years came an authoritative source and 
statement of ecclesiastical laws, the Corpus iuris canonici. The same period 
witnessed the creation of university law faculties to teach the law found in 
the texts of the Corpus. It also brought the creation of a regular system of 
courts of law in which the law found in the Corpus prevailed, the 
emergence of a legal profession able to administer the law, and a system of 
appeals capable of clarifying and enforcing the rules of law by which the 
church in European lands could be governed. The development was 
something like what the Germans call Verwissenschaftlichung; it meant a 


process that turned law into a science. English readers may be more 


comfortable with the term “professionalization.”* Whatever term is used, 


from it the classical canon law emerged. A rough parallel with the similar 
development of English common law during the same period is instructive. 
A legal system was created. 

At least three factors contributed directly to the timing of this 
development. Together, they built upon what has aptly been described as the 
“growing need for orderly and consistent solutions” to common problems 
arising out of local conflicts.> One was the recovery of the text of the 
Roman law’s Digest and the beginning of its systematic study at the 
university in Bologna. The Digest’s sophistication and coverage opened the 
door to growth in other legal systems throughout Europe, including those of 
the church. A second factor was the leadership of the papacy. Reform- 
minded popes asserted the rights of the apostolic see, communicating with 
bishops across Europe and making use of institutions such as the 
appointment of papal judges delegated to hear and decide disputes that had 
come before them, usually as the result of an appeal or a request for help 
from a European bishop. A third factor was the practical need for a more 
definitive statement of guiding principles in the exercise of ecclesiastical 
government than had yet come into existence. Reform of the church, 
including establishment of principles of independence from secular control, 
required both authoritative statement and the creation of effective means of 


implementation. Whether we conclude that what happened in consequence 
was a “papal revolution” in government, as some have said, or a fuller 
realization of the ideals and potential inherent in earlier canonical 
collections, it amounted to a significant development in the history of 
European law. 


COMPILATION OF THE CORPUS IURIS CANONICI 


No agreed-upon plan for realizing these goals existed, but a first significant 
step in achieving them was a compilation long attributed to a Master 
Gratian, the Concordia discordantium canonum (ca. 1140). Commonly 
known as Gratian’s Decretum or simply the Decretum, it became the 
standard introduction to the canon law as it was taught to students in 
European universities. As its title implied, its goal was to bring into 
harmony the conflicting laws and authorities from the church’s past. In 
doing so, the author dealt with each of the three factors just mentioned, 
stating his conclusions after providing authorities from a variety of sources. 
So, for example, he used a text from the Roman law’s Digest to establish 
the principle that no person should be condemned without a fair judicial 
trial.’ He used conciliar texts from the church’s ancient past restricting the 
scope of episcopal oversight to one diocese in order to demonstrate that 
only the Roman church had authority to judge all Christians (D.p. C. 9 q. 3 
c. 9). He dealt with the vexed problem of prohibitions against alienation of 
property belonging to the church, relying on the decrees of several early 
church councils for authority (D.p. C. 10 q. 2 c. 4-7). The result was very 
far from a legal code in the modern sense, and in fact it is a difficult 
compilation to use without practice and guidance, but codification was not 
its intended purpose. Its purpose was to introduce students to the careful 
and creative analysis of texts, a skill that lawyers need in practice, by 
finding, interpreting, and reconciling texts from the church’s past. 

In the years that followed, the taste for authoritative law took an equally 
aggressive path in the collection of papal decretals. From many European 
lands, appeals and requests for counsel came before the Roman pontiffs, 
many of them dealing with doubtful questions of law. The answers to them 
were preserved, indeed collected, across European lands—they provided 
authoritative answers to problems that might arise again, and on that 


account they were considered worth preserving. The earliest such 
collections were random in nature, but for purposes of future use, it soon 
proved convenient to organize them by subject matter. They could then 
more easily be used, and from that need, five individual collections came to 
the fore—the so-called Quinque Compilationes Antiquae, divided into five 
books. The first book dealt (roughly speaking) with the legislation and 
governance of the church, the second with judicial procedure, the third with 
the duties and powers of the clergy, the fourth with marriage and divorce, 
and the fifth with crimes and punishment. The first book was compiled by 
Bernard of Pavia and completed before the close of the twelfth century. The 
last was compiled by Tancred of Bologna at the behest of Pope Honorius III 
(1216-27), who promulgated it formally in 1226. 

This development led in turn to the basic compilation of the medieval 
canon law, the Decretals collected by Raymond of Pefiafort and sponsored 
by Pope Gregory IX (1227-41), known commonly as the Liber extra. 
Gregory commissioned the Spanish canonist to make a synthesis of the 
church’s laws from existing decretals, adding other traditional sources of 
law, so that together they might receive official recognition and serve as a 
source of law for the entire Western church. Something like 90 percent of 
the sources used came from one of the five existing Compilationes, but they 
were edited and added to where needed by Raymond, who brought into the 
work decrees of earlier councils, works of the church fathers, biblical texts, 
and some extracts from Roman law’s Digest. The Decretals became the 
basic statement and source of the church’s law. This work was followed by 
similar collections that used the same basic approach: the Liber sextus 
commissioned by Pope Bonifice VIII (1294-1303), the Clementines by 
Pope John XXII (1316-34), and two short books of Extravagantes that 
were added in the two centuries that followed. Taken together, these works 
contained the basic law of the medieval church. This law lasted, too. Its 
longevity is worthy of note, as is its comprehensive character. Although 
subject to additions and specific amendment in the centuries that followed, 
this medieval law book retained its place as the Catholic Church’s law into 
the twentieth century. It even survived as a source of substantive law in 
many Protestant lands, despite their rejection of the rights of papal 
government. The modern era’s most eminent historian of the canon law, 
Stephan Kuttner, had a point when he spoke of the “universal scope that has 


always characterized the canon law of the Christian Commonwealth.” Its 
influence crossed denominational boundaries. 

With its publication, virtually at once came commentaries on the laws 
found in it, the most important of which was the glossa ordinaria. This 
provided an interpretation of each text, reference to other relevant 
authorities, and further exploration of the issues raised in them. Placed in 
the margins of each text found in the Corpus iuris canonici, the glosses 
soon became authorities in themselves, summed up by a maxim “Quidquid 
non agnoscit glossa, non agnoscit curia’—courts do not recognize that 
which the gloss does not recognize. Although they were not in a strict sense 
official texts, the glosses were treated as authoritative by the medieval 
canonists. The glossa ordinaria for the Liber extra was completed by 
Bernard of Parma by the 1260s, and for the Liber sextus by Johannes 
Andreae in the early years of the next century. An almost exact parallel 
occurred at roughly the same time with the texts of the Roman law in the 
parts of the Corpus iuris civilis. Taken together, they provided the principal 
sources of authority used in the courts of the medieval church. They were 
then joined by a host of learned commentaries, accurately described as an 
“ocean of law” by the great English legal historian, F. W. Maitland. 


THE CONTENTS OF THE CLASSICAL CANON LAW 


What did classical canon law include? This essay can only give examples, 
choosing those that are illustrative of some of the themes found within the 
great mass of material found in these law books. The first, and perhaps the 
most famous of these statements, was found in the Decretum (C. 12 q. 1 
c.7): “Duo sunt genera Christianorum”—there are two sorts of Christians, 
the clergy and the laity. Apparently ignoring other possible divisions—as 
that between rich and poor or between slave and free or even between men 
and women—the law of the medieval church began by stating that different 
privileges, different duties, and different disabilities were to be allotted to 
those who came within each of these two distinct classes, clergy and laity. 
Of course, this subject was not new in 1100. It had a history in earlier 
canonical collections, and some earlier local collections of canons had dealt 
with the subject. There were also some difficult line-drawing problems. 
Where, for instance, did the Templars, a military order, fit? Were Franciscan 


friars to be treated as clerics? Most of them, including Saint Francis 
himself, were not then in holy orders. It fell to the canonists to find 
workable answers to problems like this. The chief task of the canonists, 
however, was the enumeration and discussion of the wider results of the 
distinction. Drawing on the resources found throughout the Corpus iuris 
canonici, the church’s jurists explored the consequences of the division 
between lay and clerical. Some of them we would today count as privileges; 
others as disabilities. 

First, the privileges. The clearest and most emphatic of them was a 
guarantee of freedom from secular control. It secured the right of the clergy 
to control the government of the church. It reached into questions great and 
small. Most famous of the former included the recognition of the powers of 
the supreme pontiffs, the popes. In spiritual matters and in the day-to-day 
government of the church, the successors to Saint Peter were entitled to the 
last word. Appeals to the papal court were not to be hindered, and no appeal 
from it to a temporal authority was to be permitted. However, this was not 
the principal point of the canon law on the subject. The church’s freedom 
also extended downward. It was understood to guarantee matters like 
protecting the clergy from violence against their persons (C.17 q.4 c.29). It 
also excluded the laity from virtually all major functions in the church’s 
governance. Medieval reformers held that the choice of new bishops for 
episcopal sees should rest in the hands of the clerical order, despite an 
ancient rule that the choice of bishops was to be the product of a decision 
made “by the clergy and people” of the diocese. That had perverted the 
right order of things, reformers thought, and the laity’s part in that process 
was effectively eliminated. Their role became simply to proclaim and to 
welcome the candidate chosen by the clergy. Interference with the choices 
made by the clergy was to be visited with excommunication (Sext. 3.23.4- 
5). 

The most famous of the attendant privileges in classical canon law 
established the clergy’s right to an exemption from secular jurisdiction. The 
late medieval church possessed a system of diocesan tribunals, which were 
declared the sole and proper forum for bringing one’s complaint against a 
cleric (X 2.1.1). This principle also found initial recognition in the privilege 
of benefit of clergy in England. If accused of a serious crime, even the 
crime of murder, a man in holy orders could “plead his clergy” and thereby 
secure his release to his diocesan bishop for possible trial and punishment. 


This was a real privilege. The ordinary penalty for murder, theft, and many 
other serious crimes was death. The only serious penalties available to the 
bishop were spiritual in nature, such as “detruding” the guilty cleric in a 
monastery, where he could do penance and thereby work out his own 
salvation. Most detailed studies of the subject have concluded that even that 
penalty was often imperfectly imposed. In most cases of which we have 
records, the cleric accused of a criminal act underwent compurgation 
without objection—a process by which he took an oath that he was not 
guilty of the crime alleged, an oath backed by those of other members of his 
order. Some modern historians have described the process as farcical. The 
canonists would not have accepted that cynical conclusion. They also had 
more immediate problems that occupied the bulk of their attention. An 
illustrative example was that posed by the man who secured his own 


ordination while a suit against him was pending.!° That was a lawyer’s 
question, and the canonists were lawyers. 

Other clerical privileges ran the gamut of possibilities. The right to 
material support was one, as set forth notably in the canon law of tithes. 
That subject occupied a title of thirty-five chapters in the Gregorian 
Decretals (X 3.30.1—35), and dozens of treatises were written to describe its 
reach. It was a complicated subject when looked at in detail. Some of the 
relevant chapters were aimed specifically at preventing tithe payments from 
falling into the hands of the laity (X 3.30.15), while others aimed to ensure 
that as wide a net as possible was spread for determining what income 
should be included in what was owed to the clergy. In this area of law, 
support was found in the Bible itself (for example, Leviticus 27:30-32), and 
as such the category of mandatory payment was even considered ample 
enough to require payment from Jews who worked in most fields (X 
3.30.16). The converse of this compulsory payment to support the clergy— 
a responsibility fastened upon the clergy to support and pay for the temporal 
government—was not a formal part of the canon law. Indeed, one of the 
most famous (and controversial) of medieval papal decretals asserted a 
clerical immunity from secular taxation (Sext. 3.23.3). It should be said that 
in neither of these assertions of the divide between the spheres of church 
and state was the canon law fully effective in fact. Clerics did pay taxes in 
support of secular powers, and tithes did fall into the hands of the laity. 

Now the disabilities, or some of them. Drawing a line between the clergy 
and the laity, as the canon law sought to do, actually entailed as many 


restrictions on the clergy governed by the church’s law as it did advantages. 
Celibacy is the most familiar restriction. The Gregorian reforms, spelled out 
by Roman councils of Gregory VII in 1074 and 1075, aimed to eradicate 
clerical marriage or concubinage. According to a decretal of Pope 
Alexander HI, married clerics in subdeacon’s orders or higher were to be 
compelled to put aside their wives or to suffer excommunication (X 3.3.1). 
To these commands, we know that there was resistance, at least for a time 


and in parts of Europe.'! On the whole, however, clerical celibacy did 
become the accepted rule in practice as well as in aspiration. It was a 
dividing line and a disability the canon law had mandated. 

Other restrictions on clerical behavior appeared throughout the medieval 
canon law—many of them augmented by the decrees enacted in regional 
synods and councils. Securing the right to a benefice or office in the church 
by simony was prohibited—in fact a cause for deposition from the 
offender’s office (X 5.3.11). So was nonresidence in a cleric’s parish, at 
least without good cause and approval of his bishop (X 3.4.6). Hunting with 
hounds, hawks, or falcons was forbidden to all bishops, priests, and deacons 
(X 5.24.2). Clerical dress was required to be appropriately modest. 
Frequenting taverns and similar places was declared off limits to the 
ordained. All such restrictions are reminders of the importance of the canon 
law’s division of humanity into the two classes—clergy and laity. We 
cannot be sure how fully these rules were observed in practice. Nor is it 
possible to assess how irksome they would have been. Some of the satirical 
literature of the Middle Ages inspires doubts of their efficacy, but in 
existing records we can also see these rules being put into practice in the 
clerical discipline that was meted out in the ecclesiastical courts themselves. 

Enough about the clergy. Let us look at a second topic, one which 
illustrates the goals and the broad reach of the canon law. At its center was a 
pervasive concern for the health of the souls of both clergy and laity. 
Roman law contained the axiom, “Salus populi surprema lex esto” (Cicero, 
De Legibus, I11.111.8). The people’s safety was to be the civil law’s 
overriding goal. For this, the canonists substituted salus animarum. 
Perserving the soul’s health of the living was the pervasive goal of canon 
law. The church’s law aimed high. Aiming to secure the salvation of the 
men and women governed by its canons, the church leaders could not be 
indifferent to the existence of wrongful behavior and to its consequences. 
An action must be discouraged, even punished, if it endangered the souls of 


the actors as well as the souls of others. This concern did not mean that the 
church’s law was indifferent to the immediate needs of humanity. A concern 
for the poor and the consequent encouragement of charitable giving to meet 


their needs was a long and lasting goal of the church’s law.'* However, it 
did mean that the material needs of poor relief were, in the end, less 
important than securing the soul’s health of those who gave and also those 
who received a charitable form of relief. Salus animarum became 
something like a trump card, determining the character and scope of 
ecclesiastical jurisdiction. 

What did this broad and perhaps ambiguous term mean in practice? Its 
most dramatic result, of course, was the canon law’s treatment of heresy 
and heretics. An effort on our part is required if we are to understand the 
connection between salus animarum and laws governing heresy, much less 
to regard the subject as a manifestation of concern for others. Working 
through the medieval church’s law on this subject calls forth our 
indignation. Yet it merits the effort for anyone seeking to understand this 
aspect of the canon law’s goal—to promote the health of Christians’ souls. 
The subject occupied a long title in the fifth book of the Gregorian 
Decretals (X 5.7.1—16), as well as inclusion in the Liber sextus (Sext. 5.2.1— 
19), in one section of the Clementines (Clem. 5.3.1—3), and in one in the 
Extravagantes (Extrav. 5.3.1-3). These works repeatedly condemned 
impenitent heretics. Neither charitable behavior on their part nor other 
laudable acts could save them. Consigned to Hell, they were to have their 
earthly property confiscated and were to be denied proper Christian burial. 
The Fourth Lateran Council (1215) further decreed that heretics were to be 
handed over to the secular authorities for punishment. The council even 
held that all secular lords were required to “cleanse their lands of all 
heretical filth.”!° If, as it seemed, every person’s salvation depended on 
correct belief, these measures could appear justified. The beliefs of heretics 
should not be allowed to infect the health of others’ souls, and it was the 
church’s duty to prevent this from happening. Thus did the medieval church 
come to ignite what Maitland called “the eternal bonfire.” Punishment of 
heretics was a black mark on the reputation of the medieval church, no 
doubt, but also a good example of the reason for its inclusion in the canon 
law. It was regarded as a contribution to the salus animarum of all 
Christians. 


Most invocations of salus animarum in the canon law were much less 
dramatic, and it is worth discussing them to illustrate the principle on which 
the law on the subject was developed, as well as its consequences in fact. 
One surprising example is the use made of the concept of scandal. Today, 
the term is commonly used to describe conduct that offends against widely 
accepted moral sentiments and causes outrage among the public. Then, it 
meant something else. It meant conduct that created a stumbling block to 
right conduct on the part of others. If what a man said or did had the effect 
of drawing others into sinful behavior, it was treated as scandalous and a fit 
subject for correction. The term used in this sense appeared more than fifty 
times in Gratian’s Decretum and almost as often in the Gregorian Decretals. 
It attracted a long entry in a Dictionarium iuris compiled during the 


fourteenth century. !4 

What did it mean in practice? Surprisingly, it was a reason both for 
taking action in the courts of the church and a reason for not taking action. 
Both actually made sense. If the goal of the canon law was to lead persons 
to the good, it could be counterproductive to publicize bad conduct. Doing 
so might provide others with an excuse for sinful conduct, and for this 
reason it was better that scandalous conduct not be made publicly known. 
Its correction would be left to the “internal forum” of confession. However, 
if the scandalous conduct was already known among the populace, it was 
equally important to ensure that it did not go unpublicized and unpunished. 
In practice, prosecutions began by establishing the existence of fama 
(public fame) among the people.!° If public knowledge did not exist, the 
matter was dismissed. As the act book from the diocese of Hereford said of 
a prosecution for a sexual crime, “because there was no public fame except 
very light fame and not public in nature,” a withdrawal of the matter was 


ordered.!° But if recognized public fame did exist, the person involved was 
required to undergo canonical compurgation or to answer the charge if a 
private party wished to prosecute. The idea was that if this procedure 
established the offender’s innocence, the scandal would be quieted, at least 
as far as it lay within the hands of the church to do so. If the offender failed 
to establish innocence, however, public discipline would be enforced, as 
was often done in England by a public acknowledgement of fault made in 
the party’s parish church during the principal service on Sunday. How 
effective this system was is not easy to determine. It was not always fully 
observed in practice, and modern historians have sometimes dismissed it as 


ineffective or worse. They may be right, but any assessment must take 
account of the reasons behind the procedures that were used. They were one 
expression of the canon law’s emphasis on the soul’s health of the people 
governed by it. 

A third illustration of the character of the medieval canon law, one that 
had many and material long-term consequences, lay in its adoption of rules 
designed to protect what we today call human rights.'’ They were not 
identical to those that appear in the modern Universal Declaration of 
Human Rights, but some of them were ancestors of the rights we recognize 
in today’s legal systems. They stand to the credit of the medieval canon law. 
They are reminders that the common legal culture of earlier centuries 
includes the canon law, and that it has contributed to principles found in our 
own law. A few of these principles were inserted at the end of the Liber 
Sextus. They are legal maxims or regulae iuris, many of them adapted from 
Roman law (Dig. 50.17.1-211). That the law should be no respecter of 
persons, or that good faith was a requirement in a claim to prescriptive title, 
or that whatever touches all should be approved by all are examples (Sext. 
5.12.2, 12, 29). The modern law of restitution also traces its origins to a 
principle found in this part of the canon law (Sext. 5.12.48). 

A further example is the right to remain silent, known commonly in 
modern legal practice as the privilege against self-incrimination. The 
principle upon which it is based was commonly stated in earlier centuries 
by the legal maxim “Nemo tenetur prodere se ipsum”—no one is required 
to proceed against himself. Included in Fifth Amendment to the United 
States Constitution (1791), the principle is found in several canonical texts 
as they were understood in the Middle Ages. It was stated as fundamental in 
the glossa ordinaria to the Decretum (GI. ord. to De pen. Dist. 1, c. 87), and 
it was buttressed by the principle noted above, that the church does not pass 
judgment on matters that are hidden (X 5.3.33). As Panormitanus, the 
greatest of the late medieval canonists, stated, buttressing it with citations to 
the Bible and the Decretum: “It appears that one is not required to answer 
an interrogation or an incriminating charge, because he is not obliged to 


proceed against himself.”!® The principle came to be accepted within the 
English common law and is alive today. One early manual of the criminal 
law declared, “The offender himself shall not be examined upon oath; for 
by the common law, Nullus tenetur seipsum prodere” (no one is bound to 


betray himself). 1? 


Perhaps the most impressive of the rights we regard as fundamental was 
found in Gratian’s Decretum. It provided an influential conclusion that it 
was consent coupled with an intent marked by “marital affection” that alone 
constituted lawful marriage (d.p. C. 31 q. 3 c. 1). In the long run, most 
influential were the decisions of Pope Alexander III (1159-81). They 
established the principle that cast off the historical restraints on young men 
and women. It was his decretals, later placed in the first title in the fourth 
book of the Gregorian Decretals, that established the canonical principle 
that “matrimony should be unfettered” (X 4.1.9, 15). As the glossa 
ordinaria stated it, “Note that marriages and spousals should be free from 
all constraint, either personal or pecuniary.” And when, a century later, 
ecclesiastical courts had been established throughout Europe, this became 
the operative principle of marriage law. No attesting document, no church 
ceremony, and no parental consent were required for entry into marriage. 
The resulting regime looked rather like what is envisioned in the Universal 
Declaration of Human Rights. 


CONCLUSION 


Whether from simple patriotism or because of the popish character of the 
medieval canon law, most English legal historians have neglected the 
significant role played in the development of the English legal system by 
the laws of the medieval church. Conflict, not cooperation, has been the 
common theme of these historians. There are certainly aspects of the subject 
that are out of line with modern values, but that can be said of some of the 
English common law itself, and it should not be a reason for ignoring the 
impact the canon law had on legal life in earlier centuries. This essay has 
given a few examples of that impact. There are many more waiting to be 
explored. They will amply repay the effort that the task entails. 
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CHAPTER 8 


CHRISTIANITY AND MEDIEVAL 
CIVIL LAW 


ORAZIO CONDORELLI 


MEDIEVAL CIVIL LAW AND THE FORMATION OF THE EUROPEAN 
LEGAL CULTURE 


The connection of Christianity and civil law represents a bond that has 
given a characterizing imprint to the formation of Western society between 
the Middle Ages and the modern age. There are two protagonists of this 
historical development. On one hand, there is the civil law of the Romans, 
handed down through the compilation of laws promulgated by Justinian I 
(527-65), a Byzantine emperor who had cultivated the dream of restoring 
the political and legal unity of the Roman Empire. Alongside the civil law is 
the church, which, from the time of Constantine I (d. 337) had linked its 
earthly life to the empire, and in this political context, pervaded by a sense 
of ideal universality, exercised the mission of transmitting the message of 
the gospel and its own view of justice. 

The historical premises lie between late antiquity and the beginning of 
the Middle Ages. The birth of the legal system that we call medieval civil 
law took place at the beginning of the second millennium, within a process 
of rebirth and renewal that encompassed all fields of social life. The legal 


unity of Europe arose from this process, which represented a turning point 


in the history of European civilization.! 


The formation of the medieval civil law originated from an initial 
intellectual impulse, which led to the emergence of law and theology as 
sciences from a common ground of the liberal arts of the trivium (grammar, 
dialectic, rhetoric). Between the second half of the eleventh century and the 
first decades of the twelfth century, law and theology were 
epistemologically constituted as knowledge, understanding, and 


interpretation of texts endowed with authority (auctoritas). The birth and 
development of both sciences were favored by an extraordinary refinement 
of the methods of interpreting texts. The Holy Scriptures and the writings of 
the Church Fathers were the textual basis of theology. The science of civil 
law was born from the books of Justinian’s Corpus Turis Civilis. 

The recovery of Justinian’s law was not the appropriation of a “foreign 


object.” In fact, Roman law had crossed Western Europe in the early 
Middle Ages, permeating the laws and customs of not only the peoples who 
once lived within the political borders of the empire but also the 
“barbarian” peoples of Germanic lineage. The channels of knowledge and 
use had been different. Pre-Justinianic Roman materials—both imperial 
constitutions and variously transformed texts of Roman jurists—circulated 
through the “Romano-Germanic” laws. The Lex Romana Visigothorum— 
known as Breviarium Alaricianum (506) because it was published by Alaric 
IL, king of the Visigoths—stands out in importance and diffusion.’ In 554, 
with the pragmatica sanctio issued at the request of Pope Vigilius, Justinian 
published his collection of laws—ZJnstitutiones, Codex, Digesta, and the 
subsequent constitutions—for Italy. However, the political, social, and 
cultural conditions were not favorable to the reception of the new 
legislation, which was technically refined and unsuitable for a legal practice 
with elementary requirements. 

From the sixth to the tenth centuries, Justinian’s books had a limited 
circulation. The Digesta disappeared: the last quotation of it is contained in 
a letter (603) of Pope Gregory the Great. Barely known were the 
Institutiones and the Codex, the latter of which circulated in an abridged 
version without the last three books. The most widespread part of the 
Justinianic Corpus was the Epitome luliani, a collection of 122 Novellae 
Constitutiones translated from Greek into Latin: it was widely used in the 
preparation of canonical collections. During the early Middle Ages, the 
church was the primary guardian of the Roman legal tradition, which 
offered the tools necessary for the various needs of the ecclesiastical 
administration, the resolution of legal disputes, and the protection of the 
privileges that the emperors had granted to the church. It was no 
coincidence that the Digesta massively reappeared in a canonical collection, 
the Collectio Britannica, composed in the Roman milieu during the 
pontificate of Urban II (1088—99). The rediscovery of the Digesta was an 


epochal event, since this part of the Corpus contained the treasure of the 
science elaborated by the ancient Roman jurisprudence. 

Starting in the second half of the eleventh century, a scientific 
consideration of Justinian’s books was a process that involved central- 
northern Italy and southern France. Bologna is rightly considered the cradle 
of legal science, because the city became a center of studies from which the 
knowledge of law spread to Europe. The organization of the studies was 
carried out in an institution (studium) consisting of the schools of the 
professors and the associations of the students: students were grouped 
according to their geographical origin in nationes, thus forming the two 
large corporations (universitates) of those who came from beyond the Alps 


(ultramontani) and those who belonged to the Italian area (citramontani).* 
Because of a not unusual phenomenon of historical concentration, 
tradition considers Irnerius the founder of the renewed legal science. 
Documents attest to his activities in the years 1112—25. According to the 
testimony of the Bolognese jurist Odofredus (d. 1265), Irnerius was a 
master of liberal arts who began to study Justinian’s books, and by studying 
them he took the initiative to teach civil law. Recent research suggests that 
Irnertus may also have been a theologian. Sources from the thirteenth 
century ascribe to him the merit of having “renewed the books of the laws,” 
in the sense that Irnerius distinguished and rearranged the books of the 
compilation as they had been published by Justinian. In fact, the events of 
the textual transmission of the Corpus during the early Middle Ages and the 
reemergence of the Digesta (= Dig.)required a work of rearrangement: this 
work was completed during the twelfth century. The Digesta were divided 
into three volumes: Digestum Vetus (Dig.1—24.2), Infortiatum (Dig.24.3- 
38.17), and Digestum Novum (Dig.39.1—50.17). The first nine books of the 
Codex (= Cod.) made up the fourth volume in the series. The remaining 
parts of the compilation were collected into a fifth volume (Volumen, or 
Volumen Parvum): the Institutiones (= Inst.), the last three books of the 
Codex (Tres Libri), and the Novellae Constitutiones (= Nov.) in the version 
known as Authenticum, divided into nine sections (collationes). Other 
additions were made in the course of the following decades, among them 
the Libri Feudorum (collection of feudal customs and some imperial 
constitutions), which were added as a tenth collatio in the first half of the 
thirteenth century. Medieval jurists called the five volumes libri legales 


(books of laws), and considered them as a “body” (Corpus Turis Civilis), the 
organic unity of which had to be understood by the legal science. 

Alongside Bologna, university schools rapidly proliferated in Italy and in 
the rest of Europe. From the twelfth to the eighteenth centuries, the /ibri 
legales remained the primary basis of legal studies in the field of civil law. 
This was a cause of the substantial homogeneity of European legal culture: 
in this sense the libri legales and the complex of interpretations that 
surrounded them were conceived as ius commune (common law) in 
temporal matters. This model was reproduced on the Ibero-American 
continent in the modern age. 

Where did the almost “sacred” authority of the /ibri legales come from? 
Why were the libri legales not only the subject matter of legal studies but 
also the rational and authoritative “yardstick” of any legal discourse? One 
reason lay in the connection between the /ibri legales and the idea of a 
Roman, Christian, and eternal empire, which, in ideal continuity with the 
ancient world, was conceived as an institutional and political place within 
which the church exercised its spiritual mission. On one hand, Justinian’s 
conception of imperial power gave the emperor a properly ecclesiological 
role: God sent the emperor to humanity as an animated law (/ex animata) on 
earth, entrusting the production of laws to his power (Nov.105.2.4). The 
medieval emperors benefited from the myth of this ideal continuity with the 
Roman Empire. It is told that Frederick I (Frederick Barbarossa; d. 1190) 
asked Bulgarus and Martinus, two of Irnerius’s four pupils, if the emperor 
was really dominus mundi (lord or owner of the world), as stated in a 
constitution of the Codex. The recovery of the concept of imperial majesty 
(maiestas) led Frederick and his collaborators to want to define what were 


the inalienable imperial rights (iura regalia).° On the other hand, the church 


also took advantage of the sacred and catholic character of the empire in 


order to guard the truths of the faith against the overflowing heresies.° 


But all this would not have been enough to push jurists to carry out the 
courageous and almost reckless task of choosing texts, which are extremely 
difficult to understand, as the subject matter of their own science. The 
courage arose from the original intuition that the Corpus luris Civilis 
offered an immense treasure of useful tools to regulate human relations 
according to reason and justice, and to reorganize social life according to 
models that would ultimately transform the world. The laws of Justinian not 
only appeared to be a faithful mirror of the values of justice, but above all 


they offered the legal categories necessary to consider the facts of life and 
to elaborate any legal discourse. What the founders of the new science had 
intuited was expressed with the utmost awareness by an English jurist in 
1653: Roman civil law had conquered the world (in orbem terrarum) not by 
the power of the princes that had imposed it as positive law but “by virtue 


of Reason” (ex vi Rationis)./ 

The authority of the /ibri legales was reflected in the works of their 
interpreters. Over the course of two centuries, the activity of exegesis and 
systematic understanding of the /ibri legales was consolidated in large 
scientific arrangements, such as the summae, the apparatuses of glosses, and 
subsequently the commentaries. Azo’s Summa Codicis had an 
extraordinary diffusion. From the mid-thirteenth century, the manuscripts of 
the Corpus luris Civilis spread throughout Europe accompanied by the 
standard apparatus of glosses that the Bolognese jurist Accursius (d. c. 
1262) had composed. Between the thirteenth and fifteenth centuries, the 
works by Odofredus, the two Orléans masters Jacques de Revigny and 
Pierre de Belleperche, and later Cinus of Pistoia, Bartolus of Sassoferrato, 
Baldus de Ubaldis, Alexander Tartagni, and Paulus de Castro, not to 
mention others, were fundamental pillars in the formation and transmission 
of Western legal culture. The advent of printing guaranteed the 
dissemination of this heritage in the modern age. 

Dealing with the civil law as an isolated object would be a half-told story. 
The other great protagonist of Western legal culture was canon law.’ The 
science of canon law was born at the same time as that of civil law. Canon 
lawyers, however, did not have an official collection of laws analogous to 
Justinian’s Corpus. Around the same years in which Irnerius was working, 
Gratian composed in Bologna the Concordia Discordantium Canonum (the 
Harmony of Discordant Canons, known as the Decretum, 1140), a 
collection of canonical norms destined to become the textual basis of the 
new science of canon law. From the second half of the twelfth century, the 
greatest impulse to the development of the legal body of the church came 
from papal decretals. Over the next two centuries, various collections of 
decretals and conciliar canons completed the collection of canon law books 
known as Corpus luris Canonici. 

The civil lawyers and the canonists did not view their respective laws as 
isolated or mutually exclusive entities. On the contrary, they strove to 
develop the systematic connections between the two laws, which ended up 


being conceived as iura communia (common laws) of the respublica 
christiana (Christian republic). The jurists became increasingly aware that 
the two laws were called to be coordinated in a higher unity, to which they 
gave the name of utrumque ius: this organic connection of the two laws was 
masterfully represented by Bartolus of Sassoferrato with the expression 
utriusque iuris corpus (the body of both laws).!° 

One of the first fruits of the encounter between civil and canon law was 
the formation of the Romano-canonical procedure, which had its literary 
expression in the treatises known as ordines iudiciarii.'' This new form of 
trial represented a clear break with the models of the past and a turning 
point in the administration of justice. The new procedure gradually replaced 
the use of force, duel, revenge, and ordeal as tools of dispute resolution. It 
was a rational procedure, based on the idea of an “order in judgment” (ordo 
iudiciarius), which drew its own rules from civil law and canon law. The 
goal was the realization of justice in the concrete case, as Justinian taught at 
the beginning of the /nstitutiones UInst.1.1 pr.). 


Gop, NATURE, AND LAW: THE FRAMEWORK OF THE SYSTEM: [US 
NATURALE, [US GENTIUM, IUS CIVILE 


The libri legales proposed a system of law that merged the tradition of 
ancient natural law with the Christian vision of law as a reality in which the 


natural and supernatural dimensions meet. !? In the opening fragment of the 
Digesta, Ulpian speaks of natural law as a law common to all animate 
beings (animals and humankind), proposing the example of the union of 
male and female, which in humankind is called marriage and is open to the 
procreation and education of offspring (Dig.1.1.1). The law of nations (ius 
gentium) is proper to humankind and common to all peoples because—as 
Gaius explains—it is dictated by “natural reason” (naturalis ratio) 
(Dig.1.1.9). Finally, the civil law is the law proper to each political 
community (civitas), par excellence the civil law of the Romans. With 
Justinian this tripartition was absorbed into a Christian conception: natural 
law was established “by a certain divine providence,” and therefore it is 
firm and immutable, while the laws established by the civitas are 
changeable (/nst.1.2.11). 


This framework was in substantial harmony with the system that Gratian 
had proposed and enriched with his statements (dicta) opening the 
Decretum, drawn on the thought of Isidore of Seville. Within the distinction 
between divine and human laws, this system is divided among ius naturale, 
ius gentium, and ius civile (Dist.1). The core of natural law is captured in 
the golden rule as it was enunciated by Jesus Christ: “Do to others whatever 
you would have them do to you. This is the Law and the Prophets” (Matt. 
7:12). Even Gratian identifies immutability as a fundamental character of 
natural law (dictum ante Dist.5 c.1). 

The medieval jurists placed the facts of life within this framework: law 
(ius) is a genus that contains three species. A gloss by Cyprianus (d. before 
1193) is a magnificent example of this understanding: a marriage between a 
male and female (coniugatio maris et feminae) has its origin in natural law, 
it is an institution acknowledged by the ius gentium common to all peoples, 
and it is finally regulated by the ius civile, which gives its own legal “form” 
to the natural facts.!° Civil lawyers, moreover, read Ulpian’s words in the 
light of Christian revelation. Where Ulpian had said that natural law is 
common to humankind and animals, the medieval jurists explained that 
natural law belongs to the human person as a rational being created in the 
image and likeness of God.!4 

These ideas did not remain in the abstract empyrean of general theories 
but were applied to the concrete life of law. The principle that natural law is 
immutable, for example, represents a limit to the activity of any legislator: 
not only the princeps (prince), but any ruler who proclaims himself 
sovereign because he does not recognize a superior, or any ruler who 
exercises a fragment of public power (iurisdictio). A certain 
historiographical rhetoric has sometimes emphasized the detrimental 
implications of the formula “Princeps legibus solutus est” (The prince is not 
bound by the laws; Ulpian, Dig.1.3.31). This formula theoretically draws 
the figure of a sovereign who can enact, change, or cancel laws according to 
his will or arbitrarily, and who therefore is superior to the laws themselves. 
This would be a distinctive feature of medieval absolutism. Actually, 
medieval jurists gave this maxim a restrictive interpretation. This seemingly 
unlimited power “over the laws” cannot go beyond the limits imposed by 
immutable superior laws.'> The Roman jurist Florentinus had affirmed that 
to defend oneself from an unjust aggression is a prerogative that springs 
from nature. This teaching was the basis of the jurisprudence of self-defense 


(moderamen inculpatae tutelae) as a right that is founded on the law of 
nature. But this concept also found space in the doctrines on due process: 
the prince could not take away from a person the right to defend himself in 
the process, nor could a summons to court, as a necessary prerequisite for 
exercising the natural right to defend oneself, be deleted by a constitution 
that establishes the rules of the summary trial. 


CIVIL LAW AND CANON Law: THE INTERTWINING OF TEMPORAL 
AND SPIRITUAL MATTERS 


Some beliefs were rooted in the medieval societas christiana and were 
shared above the tensions and conflicts that sometimes opposed the secular 
and ecclesiastical powers: the divine origin of all power (Prov. 8:15-16; 
Rom. 13:1), the superiority of divine law over human law, the mediation of 
the church in the interpretation of the will of God, and the collaboration 
between civil power and ecclesiastical power for the good of humankind. In 
Novella 6, Justinian postulates the idea of “good harmony” (consonantia 
bona) between the priesthood and the empire as the foundation of all good 
for humankind, and that requires the observance of the “sacred rules” of the 
church. In the first title of the Codex, “Concerning the most exalted Trinity 
and the Catholic faith,” Justinian exalts the primacy of the bishop of Rome 
and declares that he accepts and observes the resolutions of the first four 
ecumenical councils (Cod.1.1.8). In Novella 83, the emperor declares that 
civil laws do not disdain to follow the “sacred and divine rules.” Civil law 
itself, therefore, laid the foundations for its necessary connection with 
canon law. 

The church, for its part, exercised its mission of salvation of souls (salus 
animarum) not only through the sacraments and the magisterium but also 
through the church’s laws and government. In theory, the distinction of 
jurisdictions was clear: obligations toward God and toward Caesar (Matt. 
22:21; Mark 12:17; Luke 20:25) defined the two spheres of spiritual and 
temporal matters. In practice, the sphere of canon law and ecclesiastical 
jurisdiction extended to all temporal matters when there was the risk of sin 
(ratione peccati). In the mid-thirteenth century, an important canonist could 
therefore affirm that “indirectly, by reason of sin, all lawsuits belong to the 


church.”!° In everyday life, this caused a constant intertwining of secular 


and ecclesiastical jurisdictions, since both could be theoretically and 
practically in charge of the same case. For example, it was common for the 
parties to a contract to confirm their mutual commitments through an oath: 
therefore, a violation of the agreement could also cause the nonobservance 
of the oath and create a situation of sin in which the ecclesiastical courts 
were entitled to intervene. At other times, tensions and conflicts arose 
because civil law and canon law had given different approaches to legal 
problems that involved serious moral questions. Two examples suggest the 
complexity of the relationship. 

In the case of the acquisition of property rights by usucapio (acquisitive 
prescription), according to civil law a holder would acquire the ownership 
of a thing even if, during the foreseen time, he should become aware that he 
is infringing upon a right of others (mala fides superveniens non nocet). 
Canon law, however, required continuous good faith, so that the mala fides 
superveniens would prevent the acquisition of the property.'’ Awareness 
that the property belongs to another person imposes a moral and legal 
obligation of restitution: not returning the asset would be a sin and “sin 
cannot be forgiven if the stolen property is not returned,” as Augustine 
stated in a passage handed down by Gratian (C.14 q.6 c.1). 

Another point of constant conflict was represented by the canonical 
prohibition of usury. 8 In civil law, the contract of mutuum (loan of money) 
could be accompanied by an agreement by which the borrower was obliged 
to return an increased amount of money (usura, interesse) in addition to the 
capital (sors). Canon law, however, drew from some biblical passages 
(Deut. 23:20-21, 24:10-13; Ezek. 18:5-9; Luke 6:34-35) the conclusion 
that divine law prohibits asking for the restitution of more than what has 
been loaned: usury is anything that exceeds the capital (Ambrose of Milan, 
handed down by Gratian in C.14 q.3 c.3; “quodcumque sorti accidit usura 
est”). Usury was a mortal sin and a canonical crime, and the penalties for 
usurers were very severe. With the prohibition of usury, the law of the 
church intended to avoid the prospect that someone could take advantage of 
another person’s need and unjustly enrich themselves with impunity: doing 
so is incompatible with fraternal charity. 

The effects of the prohibition, however, were extremely serious, because 
the prohibition of usury called into question the lawfulness of many 
contractual practices exercised in an era of extraordinary development of 
commercial activities. Jurists and theologians strove to historicize the 


prohibition and to understand its meaning and implications in the new 
historical context. Were there any situations or contractual relationships in 
which the return of a larger amount of money or goods could be considered 
lawful? Is it possible to distinguish prohibited usury from lawful interest? It 
is evident that the hypothesis of the usurer who fleeces his victims by taking 
advantage of their state of need is different from the situation of someone 
who lends money to a merchant to finance his commercial enterprise, or 
someone in the profession of moneychanger. It was therefore necessary to 
distinguish contracts stipulated in fraud against the prohibition of usury 
from situations in which it was lawful to receive a sum in excess of the 
capital. The concepts of damnum emergens (actual loss) and lucrum cessans 
(loss of profits), or the participation in the risk of an economic enterprise, or 
the need to facilitate credit in favor of needy people—these and other 
reasons gradually emerged as keys to understand the true meaning of the 


canonical prohibition and to circumscribe its effects. !° 


Tus COMMUNE (COMMON LAW) AND IURA PROPRIA (PARTICULAR 
Laws) 


The truly “common” character of the civil law (and correlatively of the 
canon law) is fully grasped in the relationship with particular laws. In the 
early Middle Ages, social life in the cities and countryside was mainly 
regulated by customs. Starting in the twelfth century, the formation and 
development of multiple territorial political systems (kingdoms, 
autonomous cities, etc.) gave rise to a flowering of particular laws (royal 
laws, statutes, collections of customs). The jurists labeled the relationship 
between the civil law and the particular laws by using the categories of ius 
commune and iura propria, according to the terminology adopted in a 
passage from Gaius transmitted in the Digesta (Dig.1.1.9). 

Political institutions sometimes recognized ius commune among the 
sources of positive law, generally in a subsidiary position with respect to the 
sources of particular laws. This was the case, for example, in the Italian 
municipal cities, in the Kingdom of Sicily, and in the “countries of written 
law” in the southern part of the Kingdom of France. In Germany, the formal 
“reception” of the ius commune is linked to the institution of the Chamber 
Court of the Empire (Reichskammergericht; founded in 1495), which was to 


judge “according to the common laws of the empire” and “according to the 
ordinances, statutes, and customs.” Even where the ius commune did not 
have the force of positive law, however, its function was fundamental and 
necessary in terms of interpretation. On one hand, the textual formulation of 
the particular laws could not ignore the patrimony of categories, concepts, 
values, and principles that arose from the ius commune. On the other hand, 
it was necessary to use these concepts, categories, values, and principles in 
order to interpret and apply the particular laws. This methodological 
principle was condensed into the maxim that particular law must be 
interpreted “according to ius commune.” At the beginning of the fourteenth 
century, the Italian civil lawyer Iacobus Belvisi expressed this awareness by 
stating that the iura communia (civil law and canon law) “are 
communicated to all legal problems” (iura communicativa omnibus 
quaestionibus). The variety of legal traditions of the various European 
political systems was therefore supported and guaranteed by a legal culture 
that remained substantially unitary and homogeneous until the eighteenth 


century. 


SELECT THEMES 


The encounter of civil law with canon law and theology left a peculiar mark 
in all fields of substantive and procedural law in medieval Christian society. 
This imprint not only concerned the law “conceived of’ and scientifically 
elaborated in the universities but also was impressed on the life of the 
particular laws and judicial practices. Here it is possible to give just a few 
examples. 


The Natural Freedom of Humans 


That freedom and equality are natural rights of humans is an affirmation 
that, albeit with different nuances, can be read in eighteenth-century 
declarations that represent decisive stages in the passage from the ancient 
regime to modernity (the American Declaration of Independence, 1776; the 
French Déclaration des droits de l’homme et du citoyen, 1789). The 
fulfillment of this primary human aspiration is a perennial process with 
infinite obstacles, and even today we cannot assume that these principles 
are universally shared. The ideas of the revolutionaries of the eighteenth 


century were nourished by different currents of philosophical, theological, 
and legal thought. The tradition of legal thought dates back to the teachings 


of the most ancient glossators on the themes of freedom and slavery.”! 

Civil law and canon law offered teachings that converged on the idea that 
freedom is the natural condition of the person. At the beginning of the 
Digesta, Ulpian taught that all humans are born free by nature and that 
Slavery is an institution introduced by the ius gentium (Dig.1.1.4). 
Florentinus conceived of freedom as a natural faculty and of slavery as an 
unnatural condition but explained that slavery was introduced by the ius 
gentium as a remedy to avoid the killing of prisoners of war (Dig.1.5.4). 
Strengthened by these teachings, Irnerius and his pupils could even correct 
Ulpian, who had spoken of the release of slaves (manumissio) as datio 
libertatis: it is not a concession of freedom but rather a disclosure (detectio) 
of the freedom covered by the shadow of slavery—that 1s, the restitution of 
a natural right. From Gratian’s Decretum, the voice of Isidore of Seville 
rang out, speaking of “one freedom belonging to all” (Dist.1 c.7). The 
Decretum also contains a passage from a letter from Gregory the Great: the 
pope repeated the Roman law idea that freedom is the natural condition of 
humans and that slavery was introduced by the ius gentium, but he now 
presented manumission as an act that the Christian faithful should do for the 
salvation of their own souls and in imitation of Christ, who had freed 
humanity from the slavery of sin with his incarnation (C.12 q.2 c.68). 

We cannot examine the discussions in which jurists undertook to explain 
how and why a law dictated by the naturalis ratio could waive natural law, 
albeit for the common good (e.g., making a man a slave is better than 
killing him). In general, these ideas were not effective in modifying the 
consolidated social order nor in preventing the bonds of personal 
dependence from reproducing themselves according to multiform patterns 
in different times and places. Yet these ideal motifs ran through the history 
of Western society and sometimes surfaced in concrete experience. The 
teachings transmitted by the libri legales and the Decretum, and the 
doctrines of the first glossators appear admirably merged into the three 
preambles of the Liber Paradisus.” In 1256-57, the city of Bologna 
decided to abolish serfdom in its own territory, redeeming the serfs from 
their masters (the conditions of serfdom were varied and included the servi 
glebae—that is, workers who could be sold together with the land they 
cultivated). The Liber documents this decision by the city of Bologna, 


which prided itself on having always fought for freedom. The title was 
specially chosen to signify the restitution of the primeval “perpetual and 
most perfect freedom” that humankind had received from God. 

Let’s move forward three centuries. The ideal motifs developed in the 
medieval centuries resurfaced, with precise legal implications, in a 
completely different context: what were the rights of European conquerors 
over the American lands and the indigenous peoples who inhabited them? 
In 1537, Pope Paul II condemned the conquerors, who, on the pretext that 
the native inhabitants did not know the Catholic faith, reduced them to 


slavery by treating them like wild animals.’ The pope’s condemnation was 
based on principles in which the Christian truth was merged with ancient 
wisdom. Christ entrusted to the church the mandate to evangelize all 
peoples, without preference, because all peoples are capable of welcoming 
the faith. Although the indigenous Americans were not Christians, as true 
members of the human race they were free, had ownership (dominium) of 
their assets, and should not be enslaved. Their conversion, therefore, was 
not to be obtained by force but was to be favored by the preaching of the 
Word of God and by the example of a good life. 


Marriage and Family 


Justinian’s law presents marriage and procreation as human relations rooted 
in natural law and regulated by the laws of the various political 
communities. The same model is presented by Isidore of Seville in the 
Decretum. Medieval marriage law is the fruit of an intellectual elaboration 
that merges Roman law and canon law in the light of theological principles 
developed in Christian thought.7* 

In legal and theological thought, the natural dimension of marriage was 
the premise of its elevation to the dignity of sacrament, a sign of divine 
grace. This understanding meant that marriage was attracted into the sphere 
of ecclesiastical legislation and jurisdiction: the birth and fate of the 
marriage bond—a contract according to canon law—were considered a 
spiritual matter over which the church claimed exclusive jurisdiction. In 
Roman law, marriage is a bond that arises from consent (Dig.23.1.11; 
Dig.35.1.15; Dig.50.17.30) and can be dissolved through consent. Theology 
and canon law, in the wake of Christ’s teaching, rejected the model of a 
marriage that can be dissolved by divorce, and they identified 


indissolubility as an essential property of marriage. At the same time, 
theology and canon law made the consensual conception of marriage the 
fulcrum of a marriage jurisprudence that reached peaks of extremely high 
technical refinement. In the early Middle Ages, the church had kept the 
principle of Roman law that there 1s no marriage without the consent of the 
spouses: in a famous letter dated 866, Pope Nicholas I passed this teaching 
down to the Bulgarians recently converted to Christianity. In the twelfth 
century, theologians firmly reproposed this principle, which emerges with 
great clarity in Gratian’s Decretum: consent is the efficient cause of 
marriage (C.27 q.2, principium). 

The importance of this principle gave rise to very sophisticated insights 
on marital consent (freedom of the contracting parties, prohibition of 
psychological or physical coercion, anomalies like vices or lack of consent, 
etc.). Only a freely expressed consent has the power to give rise to 
marriage. These conclusions clashed both with other principles emerging 
from the /ibri legales and with established social models and practices. 
According to Roman law, when one or both spouses were subject to the 
patria potestas (the power of the head of the family), the consent of the 
paterfamilias was also required (Dig.23.2.2; Inst.1.10 pr.). This principle 
was connected with social practices that considered marriage a family 
matter: arranged marriages were the practice, and medieval sources tell that 
sometimes the engagement was concluded by the parents when the children 
were still in their cradles. Moreover, given the perpetuity of the patria 
potestas, as long as a paterfamilias was alive, even a sixty-year-old son 
would be subjected to the paternal power, as Accursius noted.7> Canon law, 
by strongly enhancing the Romanistic principle that consent is the cause of 
marriage, ended up eclipsing the other principle, which required the consent 
of the paterfamilias for the marriage of sons and daughters and placed 
marriage in the context family strategies. Girls, whose condition was 
socially lower, drew particular benefit from the principle of consent: 
Gratian firmly concluded that no girl could be given in marriage without 
her consent (dictum post C.31 q.2 c. 4). This was a break with the past, but 
the new convictions laboriously made their way into the medieval and 
modern centuries: for a long time, secular laws continued to provide 
negative consequences, especially in the field of succession law, when 
spouses were married without parental consent. 


For medieval Christian thought, these conceptions had their roots both in 
the order of nature and in that of divine grace. In the order of nature, the 
human person is conceived as a rational creature made in the image and 
likeness of God and therefore endowed with a dignity that precedes any 
religious faith. In the order of grace, marriage is conceived as a sacrament 
that signifies the spousal union of Christ with his church (Eph. 5:21-32). 
An unfree consent would prevent the union between man and woman from 
conforming to the model of the union of love of Christ with the church. 
Medieval jurists placed the patrimonial dimension of the family at the 
center of their jurisprudence: according to Bartolus of Sassoferrato, “In law 
the word family is to be understood as patrimonial substance.””° In our 
eyes, medieval jurists may appear insensitive to the dimension of love and 
family affections, but these concepts were not alien to their understanding 
of married life.’ Ulpian had spoken of marriage as “the conjunction of 
male and female” (Dig.1.1.1.3). Modestinus had added that this union is an 
“association [consortium] for the whole life and the communication of 
divine and human law” (Dig.23.2.1; Nuptiae sunt coniunctio maris et 
feminae et consortium omnis vitae, divini et humani iuris communicatio): a 
physical and moral place that is the mysterious meeting point between the 
natural and supernatural dimensions. Modestinus’s definition raised 
comments that may appear disappointing in our eyes but nevertheless reveal 
the meaning of a Christian vision of marriage. At least from the time of 
Placentinus and Azo, the coniunctio was understood as a conjunction both 
of the intentions and of the bodies, which the canonists interpreted with 
reference to the sacramental mystery of the union of Christ with the 


church.”® Both the civil lawyers and the canonists read the communicatio 
iuris divini with reference to the prohibition of contracting marriage 
between people of different religions, specifically Christians with Jews or 
pagans (Cod.1.9.6; C.28 q.1 c.15): reading against the light, the idea shines 
through that a fuller communion between spouses can be realized only in 
the communion of faith, because the family is a community in which the 
faith of the spouses must be transmitted to the children. 


Property, Contract, Work 


Even private property finds its legal depth in the relationship between ius 
naturale, ius gentium, and ius civile. The jurists learned from 


Hermogenianus that private property (dominia distincta) was introduced 
into human history by the ius gentium (Dig.1.1.5), starting from a primeval 
communion of natural goods. The voice of Isidore of Seville confirmed that 
natural law provides for “the common possession of all things” (Dist.1 c.7). 
As with the other institutions of the ius gentium, natural reason has 
introduced private property for the benefit of individuals and the human 
community. 

This theoretical representation was not without consequences for the 
understanding of human duties in the use of natural goods. In the first half 
of the thirteenth century, the standard glosses on the Digestum vetus and the 
Decretum, following the authority of the Church Fathers, transmitted the 
principle that private goods must be made available to the community in 
situations of need.?? The principle of the “universal destination of goods” is 
today a cornerstone of the social doctrine of the Catholic Church.?? The 
principle matured in the convergence between legal and theological 
thought. According to Thomas Aquinas, the right to procure and administer 
natural goods is just because it responds to the needs of human life: private 
property implies the right to use goods and the duty to put them in common 
in situations of need.*! The church daily reminded the faithful of the duty to 
give alms to the needy. The ecclesiastical institutions of assistance 
(hospitals, orphanages, etc.) were supported by private and public charity 
and benefited from the legal privileges established by the Roman emperors 
in favor of the “venerable places” (Cod.1.2-3). 

The ius gentium that had introduced private property also provided the 
tools necessary for orderly and profitable relationships: commerce, 
obligations, and some consensual contracts, such as sales and leases. The 
doctrinal elaboration on these issues was a determining element for the 
development of the medieval society and the modern world, as contractual 
obligations concerned the administration of assets, commercial activities, 
and labor bargaining. It is important to underscore the great historical 
importance of the legal and theological reflection on work.** Besides the 
work of the slave or serf, which escapes the pattern of the contractual 
relationship, there is the work of free persons, who by their own will 
undertake to perform a service (locatio conductio operarum) or exercise the 
most diverse forms of manual and intellectual labor. The thought of jurists 
and theologians was moved by the awareness that work is a necessity and a 


moral obligation linked to the human condition,’ and that it establishes 
social relationships that must be based on justice. 


CONCLUSION 


Christianity inspired the encounter of civil law with canon law and 
theology. This encounter shaped the law of medieval societies, and it has 
left an indelible imprint on the legal development of European and Western 
civilization. The foundation of medieval civil law was Justinian’s sixth 
century Corpus luris Civilis, which became the basis of the science of civil 
law after its discovery in the later eleventh century. Justinian’s laws and the 
set of interpretations accompanying them were seen as the ius commune of 
medieval Christian society in temporal matters, just as the church’s canon 
law was part of the ius commune in spiritual matters. Universities were the 
places where civil lawyers and canon lawyers worked, often side by side to 
develop the refined legal science of the ius commune that came to be 
applied in medieval legislation and adjudication. They also developed 
elaborate theories of ius naturale, ius gentium, and ius civile. The civil law 
and canon law together treated many aspects of public, private, penal, and 
procedural law, including church-state relations, individual and institutional 
rights and freedom, contracts and labor, and marriage and family life. Many 
of the legal ideas and institutions born of the medieval civil law tradition 
and canon law tradition have remained part of the Western legal tradition, 
even if challenged and sometimes reformed by modern processes of 
secularization. 
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CHAPTER 9 


LAW AND ORTHODOX CHRISTI 
ANITY AFTER BYZANTIUM 


PAUL VALLIERE 


ORTHODOXY UNDER MANY REGIMES 


How Orthodox Christians experienced law and construed the connection 
between law and their faith depended greatly on the civil and political order 
in which they lived. After the conquest of Byzantium by the Ottomans in 
1453, the Orthodox Church preserved a high degree of unity in its liturgical, 
dogmatic, and iconographic traditions, but its juridical status and practice of 
ecclesiastical government varied. 


Ottoman Rule 


The incorporation of Constantinople into the Ottoman state in 1453 had an 
integrative rather than divisive impact on the Orthodox population of the 
Balkans and Anatolia. Not since the eleventh century had the Orthodox 
peoples of these regions lived under the same political regime. The Turkish 
Empire was perceived as alien; no Orthodox Christian viewed it as the 
legitimate heir of Byzantium. Yet Ottoman rule brought a kind of unity to 
the Orthodox population—the unity of a common fate and the removal of 
barriers to communication. By eliminating the Christian state and much of 
the Christian aristocracy, the Ottoman regime also elevated the social and 
institutional role of the Orthodox Church. The church became the chief 
support structure of the Orthodox Christian population. 

The Ottomans utilized the church as a means of governing their Orthodox 
Christian subjects. The arrangement is usually called the millet system. 
Millet is the Turkish form of the Arabic word for a people. In Islamic 
thought, a people’s identity was based on religion. Sunni Muslims 
constituted a millet, as did Orthodox Christians, Armenian Christians, and 


Jews. Faced with the challenge of governing a religiously mixed 
population, the Ottoman regime followed the practice of earlier Muslim 
states: it allowed Christians and Jews to live under their own religious laws 
provided their laws did not obstruct Islamic religious law (Sharia). The 
sultan also expected obedience to his own laws (kanun). 

The concept of the millet system is helpful in that it underscores the 
religious basis of Ottoman society. It also calls attention to the heightened 
authority of the church in the civil affairs of the Orthodox community as 
compared with Byzantine times. But the idea can be misleading. The idea of 
a millet system emerged in the nineteenth century in the context of Ottoman 
modernization efforts and the aspiration of minority communities to civil 
and political rights. In this context, the minorities appealed to traditional 
“foundation myths” of dubious veracity purporting to document that 
Mehmet the Conqueror and his successors had recognized the rights of the 
several millets in the earliest days of Turkish rule. This view of millets as 
having quasi-constitutional status was taken up by Western scholars and 


applied retrospectively to the entire Ottoman period.! This reading of the 
history was problematic because it obscured the essentially personal 
character of the Ottoman state. The sultanate was an autocracy limited only 
by the requirements of Sharia. All subjects of the empire, Muslim and non- 
Muslim, were viewed as the sultan’s servants, all land as his personal 
possession. The grants and privileges the sultan conferred on favored 
individuals could be revoked at any time. 

The sultan’s relationship to the patriarchate of Constantinople followed 
this pattern. The sultan conferred extensive administrative, fiscal, and 
judicial privileges on the patriarchs, but these privileges did not imply 
recognition of the patriarchate as a corporate entity. They extended only to 
the individual office-holder. Moreover, a financial donation to the sultan’s 
treasury came to be required as a condition of appointment. Hence, the 
patriarchal office was always insecure, appointments became bidding wars, 
and changes at the top were frequent. The sultan managed the patriarchate 


aS an economic resource—what Tom Papademetriou has called “the 


patriarchal tax farm.” 


Muscovy 


The largest Orthodox population outside the Ottoman Empire lived in the 
Russian lands (Rus), a vast area stretching from the Dnieper basin to the 
Arctic shore. Converted to Orthodox Christianity in the tenth and eleventh 
centuries, the peoples of medieval Rus were governed by a network of 
princely city states, Kyiv and Novgorod being the most important. Kyiv 
was the seat of the Orthodox metropolitan (presiding bishop). Relations 
between Kyiv and Byzantium were close. The church of Rus was a 
canonical dependency of the patriarchate of Constantinople, and for the first 
three centuries almost all metropolitans were Greeks dispatched to Kyiv by 
the mother church. Byzantine political ideals also had traction, although 
geography and the decline of the Byzantine state prevented Byzantium from 
exercising direct control over Rus. Even in its decline, however, Byzantium 
retained diplomatic and ecclesiastical prestige. In the fourteenth and 


fifteenth centuries, the chief beneficiary of Byzantium’s influence was an 


expanding Russian principality based in the city of Moscow.’ 


Muscovy differed from earlier principalities not just in size but in 
organization and ideology. As it grew, it became more centralized and 
bureaucratic than its predecessors, and its self-image became imperial. The 
imperial mentality arose from the fact that, by the end of the fifteenth 
century, Muscovy was the only sizable independent Orthodox state on 
earth. Constantinople and the Balkans had fallen to the Turks, and the large 
Orthodox population of the West Russian lands (modern-day Belarus and 
Ukraine) was being incorporated into the Polish-Lithuanian state, where 
Roman Catholicism was the established faith. It was natural for Muscovites 
to believe that they were providentially appointed to construct an exemplary 
Orthodox polity. The project reached maturity in 1547, when Grand Prince 
Ivan IV (the Terrible) was crowned tsar (Caesar, or emperor). The elevation 
of the metropolitan of Moscow to the status of patriarch in 1589 put the 
finishing touch on the system. 


Western Polities 


Many Orthodox Christians besides the Belarusians and Ukrainians found 
themselves under Roman Catholic rule. In the Mediterranean, a sizable 
Greek population lived in Latin Crusader states, the Venetian maritime 
empire, and other Western colonies. Cyprus was governed by Catholic 


rulers from the late twelfth century until the Ottoman conquest in 1571. 
Crete was Venetian from the early thirteenth century to 1669. Many other 
islands as well as some mainland enclaves were under Western rule for 
centuries. In the northern Balkans, Orthodox populations came under 
Roman Catholic rule as Ottoman control began to recede after the sixteenth 
century. 

Western imperialism differed from Ottoman imperialism. The Ottoman 
regime imposed special taxes and civil disabilities on its non-Muslim 
subjects, but it did not interfere with their religious identity. Christians were 
welcome to convert to Islam, and some did, but Muslim authorities were 
not interested in telling Christians how to be Christians. Western Christian 
rulers, or at least some of them, did have such an interest, even if the degree 


of militancy with which they pursued it varied. One of the most intrusive 
strategies was the creation of Uniate churches—churches following the 
Eastern rite and Eastern canon law but accepting the primacy of Rome. The 
Union of Brest in the Polish-Lithuanian Commonwealth (1596) is the 
classic example of a Uniate arrangement. The Ukrainian Greek Catholic 
Church is the descendant of the Union of Brest. 

Orthodox Christians in the Western dominions experienced varying 
degrees of civil and political discrimination. Ethnic and class distinctions 
reinforced these inequities. In the eastern half of the Polish-Lithuanian 
Commonwealth, Catholic landlords supervised the lives and labor of 
Belarusian and Ukrainian Orthodox peasants. The Romanian peasantry of 
Transylvania suffered a similar fate. In the late sixteenth century, thanks to 
the impact of the Protestant Reformation, the principality of Transylvania 
granted state recognition and civil rights to four Christian communities: 
Roman Catholics, Lutherans, Calvinists, and Unitarians. But the largest 
faith community in the principality—Orthodoxy—was not recognized. 


Hence, “at least half of the population, the Orthodox Romanians, was left 


outside the political, social, and religious structure of the state.”> 


Occasionally, Western rule brought political and juridical benefits to the 
Orthodox community. In 1690, for example, a large body of Serbs crossed 
from the Ottoman to the Austrian Empire, where emperor Leopold I granted 
them religious and civil autonomy (within certain limits). The Austrian-Serb 
church jurisdiction of Sremski Karlovci (Karlowitz) was the most creative 
center of Serbian Orthodoxy until the twentieth century. 


THE NOMOCANONICAL TRADITION 


In the Byzantine state, emperor and church were expected to work together 
in harmony (symphonia) to advance the welfare and salvation of humanity. 
To facilitate cooperation, anthologies conjoining (but not conflating) the 
church’s canons (kanones) and the empire’s laws (nomoi) were fashioned. 
These nomocanons were the principal vehicles of Orthodox Church law 
until the nineteenth century. 

Orthodox canon law reached its classical shape by the end of the ninth 
century. It consists of eighty-five Apostolic Canons, the canons of the seven 
ecumenical councils and authoritative regional councils, and the 
disciplinary teachings of esteemed Church Fathers. Because all 
nomocanons incorporate some of this classical core, they are sometimes 
referenced in the singular: the nomocanon. Yet nomocanons vary 
considerably, even in their presentation of the core (for example, integral or 
abridged text, with or without commentary, in the original or in translation). 

In post-Byzantine Orthodoxy, the nomocanonical tradition drew heavily 
on two late Byzantine compilations: the Syntagma kata stocheion 
(Alphabetical collection) of Matthew Blastares and the Procheiron nomon 
(Handbook of laws; also called Hexabiblos, “Book in six parts”) of 
Constantine Harmenopoulos. Blastares’s work is a collection of canons and 
laws topically arranged; Harmenopoulos’s book is an encyclopedia of 
mainly secular law. In Greek-speaking Orthodoxy, a small, educated elite 
continued to consult these classics. Most bishops and other jurists, however, 
relied on nomocanons composed in or translated into vernacular Greek. 
These handbooks were not produced or circulated by the patriarchate in 
Constantinople. They arose through private initiative, and the more widely 
they circulated, the more they varied. The most popular post-Byzantine 
Greek manual was the nomocanon of Manuel Malaxos, chief legal officer 
and notary of the metropolitanate of Thebes. Malaxos compiled his 
handbook in the 1560s. 

Slavonic translations of Greek nomocanons circulated long before 1453. 
(The term for “nomocanon” in Slavonic is kormchaia kniga, “pilot book”) 
While other Byzantine legal texts were translated, nomocanons were the 
primary vehicle through which the Slavic Orthodox nations became 
acquainted with Roman-Byzantine law. The most influential of the Slavonic 
nomocanons was the nomocanon of Saint Sava. Sava was the monastic 


name of Rastko Nemanjić, a member of the ruling family of Serbia. 
Embracing the ascetic life, Sava settled on Mount Athos, where he founded 
the Hilandar Monastery. In 1219, in Nicaea (seat of the Byzantine Empire 
and Church in exile after the Fourth Crusade), Sava was consecrated 
archbishop of an independent Serbian Church. A Slavonic nomocanon that 
he produced at Mount Athos became the constitution of the new church. 
Sava’s nomocanon also gained traction in Bulgaria. Later in the century, it 
was brought to Russia at the request of the Russian metropolitan, Kirill, 
who presented it to a Russian church council in the city of Vladimir in 1273 
or 1274. This nomocanon circulated widely, although it did not displace 
other nomocanons in use in Russia. The Russian lands were not unified, nor 
was the church in a position to enforce centralization. In the seventeenth 
century, however, when the Russian church produced its first printed 
nomocanon, it chose the nomocanon of Saint Sava for publication. 
Byzantine law had an impact on secular government in the Slavic lands, 


but its influence was limited by preexisting traditions. The reception of 
capital punishment is an example. In medieval Rus and Serbia, capital 
punishment was virtually unknown. Criminals were punished through a 
compensatory system of fines and other economic penalties. Following his 
conversion to Christianity, Vladimir of Kyiv introduced capital punishment 
at the behest of his Greek bishops but later discontinued the practice. The 
celebrated law code of Stefan DuSan of Serbia (1349) incorporated 
Byzantine penal practices, including capital punishment, but these were 
innovations connected with DuSan’s political project of building an empire 
of Serbs and Greeks to replace the collapsing Byzantine state. 

The career of the Procheiros Nomos in Russia illustrates the complexity 
of the Byzantine judicial legacy in the Slavic lands. The Procheiros Nomos 
(Handbook of law) is a ninth-century Byzantine judicial manual that 
includes a long list of penalties, including capital punishment. A Slavonic 
translation came to Russia as part of the nomocanon of Saint Sava and was 
also incorporated into the Merilo pravednoe (Just measure), a fourteenth- 
century work of ecclesiastical provenance designed to instruct Russian 
princes in the art of government. But the princes were not zealous or 
consistent in their application of Byzantine laws (called gradskie zakony, 
“laws of the city”—that is, of Constantinople). Nor was the church of one 
mind. In the early sixteenth century, the gradskie zakony became an issue in 
a debate over how to deal with heretics. Churchmen calling for vigorous 


application of capital punishment by the grand prince were countered by 
advocates of a more moderate and spiritual approach. One of the moderates, 
the learned monk Vassian Patrikeev, compiled an edition of the nomocanon 
to support his position on this and other disputed issues. When Vassian was 
tried for heresy, in 1531, Metropolitan Daniil of Moscow upbraided him for 


presuming to edit the nomocanon, “that divine book” in which “the laws of 


the city” stand beside the church’s canons.’ 


The influence of the Procheiros Nomos in Russia peaked in the 
seventeenth century. In 1649, Tsar Aleksei promulgated a law code that 
vastly exceeded earlier Russian codes in size, scope, and sophistication. The 
preamble cited the Procheiros Nomos as a source. The manual also formed 
part of the Russian Church’s printed nomocanon (1650, 1653) and inspired 
a criminal code promulgated in 1669. Licensed by this neo-Byzantinism, 
corporal punishment and capital punishment became more widely practiced 
in seventeenth-century Russia than they had ever been before. 

Throughout the Orthodox world, the application of nomocanonical norms 
was affected by local custom. Before modern times, central political and 
ecclesiastical authorities were limited in how extensively they could mold 
local communities, particularly rural communities, where the vast majority 
of Orthodox Christians lived. If the locals complied with the levies imposed 
on them and with the basic requirements of public and ecclesial order, the 
authorities were usually content to leave them to themselves and their 
landlords. The Orthodox parish clergy rarely challenged the modus 
vivendi. Clergymen were locally recruited, minimally educated (see below), 
usually married, and dependent on the local economy. Juridically they were 
subjects of the bishop (except, in most places, when charged with serious 
crimes), but in other respects their culture did not differ much from that of 
their flocks. Even in the spheres where the church was most zealous to 
exercise control—marriage, family, and inheritance—repeated exhortations 
to observe the canons make it clear that uncanonical practices continued.’ 
In the Ottoman lands, Christians could also turn to a local Muslim court to 
legalize an arrangement that violated Orthodox law. The church condemned 
such behavior and could respond by excommunicating the offender. But the 
church could also show flexibility in the application of its laws. 

“Flexibility” —oikonomia, as distinguished from akriveia (strictness)— 
was widely applied in Orthodox judicial practice. Oikonomia (household 
management) was not originally a legal term. In the New Testament, the 


word denotes God’s plan of salvation; it signifies grace, not law.!° In a 
judicial context, then, oikonomia should mean the exercise of gracious 
discernment, of judgment that points to salvation. In practice, oikonomia 
could also serve less exalted ends, such as pragmatism, favoritism, and 
venality. 


EDUCATION 


The culture of law in Orthodoxy after 1453 suffered from the absence of a 
scholastic tradition. Muscovy “had no universities, no law faculties, no 


professors, no bar and not even any formally trained clergy.”!! In church 
and state, learning was acquired through apprenticeship; most priests and 
scribes came from priestly and scribal families. This was also the pattern in 
most other parts of the Orthodox world. The large monastic centers 
cultivated a book culture, but this learning served a small monastic elite, not 
the general church (or even most monastics). Highly educated Greek 
notables, another small elite, could access Byzantine sources. A learned 
tradition was also cultivated in an academy maintained by the patriarchs of 
Constantinople. However, the performance of the patriarchal academy was 
uneven, despite some episodes of distinction. The academy did not develop 
into a comprehensive center of higher learning for the Orthodox world. For 
some Greeks, migration to Italian universities provided a route to higher 
education, but many of those students were, or eventually became, Uniates. 
Their learning was lost to Orthodoxy. 

Lack of schools meant that Orthodox jurisprudence remained a narrowly 
practical enterprise. Theoretical, comparative, and source-critical questions 
rarely arose, and when they did, as with Vassian Patrikeev, they sparked 
conflicts the contending parties could not resolve except by fiat or force. 
One looks in vain for a “theology of law” in pre-Enlightenment Orthodoxy. 
The level of abstraction required for such speculation was not part of the 
thought-world of Orthodox jurists. 


The founding of a college in Kyiv in 1632 signified a new departure. !? 
The founder was Peter Mohyla (1596—1647), a Moldavian prince who had 
immigrated to Poland as a young man, studied in Catholic schools, and 
embraced the monastic life at the Kyiv Caves Monastery. He was 
consecrated metropolitan of Kyiv in 1633. Kyiv was under Polish rule 


during this period, and Orthodoxy was hard pressed by Uniate Catholicism. 
Mohyla believed that to defend their faith effectively, the Orthodox 
community needed to be better educated. Building on the pioneering work 
of lay Orthodox brotherhoods, he launched a college that emulated the best 
Western institutions of his time and place—the Jesuit academies. Even the 
language of instruction—Latin—was Western. Although Mohyla failed to 
win state recognition of his school as an academy (accreditation of the 
theological curriculum depended on this classification), this goal was 
achieved later in the century. Until the early nineteenth century, the Kyiv 
Academy was the leading institution of higher education in the Orthodox 
world. 

The principalities of Wallachia and Moldavia were another locus of 
Orthodox legal and educational development. In the seventeenth century, 
three Romanian-language codes based on nomocanons and the laws of the 
principalities were printed. In the first, Pravila de la Govora (Law of 
Govora; 1640), the hierarchy’s nervousness about publishing sacred law 
was evident. In his preface, Metropolitan Teofil admonished the clerics for 
whom the book was intended that it “should not be put it in the hands of a 


layman or a mountebank.”!? Yet the codification effort continued, 
culminating in the publication of a monument of nomocanonical 
jurisprudence, /ndreptarea legii (Guide to law), printed in 1652 with a 
preface by the architect of the project, Metropolitan Stefan. The 
development of Romanian-language jurisprudence was slowed in the 
eighteenth century by the decision of the Ottoman government to recruit 
governors for the principalities from the Greek elite of Constantinople. Yet 
the Greek governors continued to promote the advancement of law and 
patronized other cultural projects as well. Greek-speaking academies were 
opened in both capitals—Bucharest and Iasi (Jassy). These institutions 
contributed significantly to the Greek Enlightenment, as did the growing 


number of schools founded by Greek merchants elsewhere in the Ottoman 


Empire. a 


The most extensive development of educational institutions began in 
Russia under Peter the Great and his successors. Guided by the example 
(and some of the alumni) of the Kyiv Academy, the Russian Orthodox 
Church created a network of lower schools and theological seminaries 
during the eighteenth century. The first university in the modern Orthodox 
world—Moscow University—opened in 1755. A law faculty was one of its 


components. Theology, however, was left to the church. The first university 
founded in a post-Ottoman state was the University of Athens (1837), 
which numbered both law and theology among its faculties. 


CONSTITUTIONS, CANONISTS, AND COUNCILS 


The Orthodox Church was profoundly affected by social and political 
changes in the Orthodox world from the eighteenth to the twentieth century. 
The new epoch began in Russia. In 1700, when Patriarch Adrian of 
Moscow died, Peter the Great barred the election of a successor. His aim 
was to reduce the church’s power in the interest of his modernization 
program. A new ecclesiastical regime was instituted in 1721. The 
patriarchate was replaced by an elite college of bishops that would govern 
the Orthodox Church under the watchful eye of the monarch. While the 
college was soon renamed the Holy Governing Synod, a name with 
ecclesial resonance, the Petrine church system was not genuinely synodal— 
that is, conciliar. The Synod was forbidden to assemble, except when 
authorized by the tsar’s government, and the Russian episcopate as a whole 
was never allowed to assemble. 

The synodal system violated not just the traditional Byzantine ideal of 
symphonia between church and emperor but also the canonical order of the 
Orthodox Church. The Petrine church constitution undermined the two 
pillars of Orthodox Church government: primacy (by removing the 
patriarch) and conciliarism. At the time, the suppression of conciliarism was 
less obvious: first, because the Holy Governing Synod appeared to be a 
kind of council; second, because conciliar practice in Orthodoxy generally 
had declined during the second millennium. The most enduring Orthodox 
conciliar institution was the synod of the patriarch of Constantinople, called 
the “home synod” (synodos endémousa). The home synod, composed of 
bishops in or near Constantinople, represented the principle of conciliar 
government, but in a diminished way because of its elitism and centralism. 
In the sixteenth century, a more robust and inclusive conciliarism developed 
in Muscovy, leading to a great council in 1551, the Stoglav (so called from 
the name of the body of church law it authored, the “Hundred Chapters”). 
In the seventeenth century, however, Russian conciliarism was distorted by 
a massive ecclesiastical schism. A council held in 1666—67 to mend the 


peace of the church ended by anathematizing a sizable segment of the 
Orthodox population of Muscovy (the “Old Believers”). The chaos in the 
church facilitated Tsar Peter’s coup of 1700. 

Criticism of the synodal system emerged in the nineteenth century. The 
complaints were inspired partly by Russian Romanticism, whose adherents 
(“Slavophiles’’) protested the destruction of traditional Russian Orthodox 
communal values by the rationalist-bureaucratic state. The maturation of 
Russian legal studies and legal practice opened a second venue for 
criticism. A vast inventory of Russian law supervised by Mikhail Speranskii 
was printed between 1828 and 1833. In 1829, Gustav Rozenkampf 
launched the modern critical study of Slavonic nomocanons. In 1839, the 
Holy Synod released the Kniga pravil (Book of canons), which broke with 
the nomocanonical genre by presenting the canons without the imperial 
laws traditionally transmitted with them. The pace of change accelerated 
with the Great Reforms of the 1860s. Censorship was relaxed, the Judicial 
Reform of 1864 introduced a Western-style legal system, and the study of 
law in universities and theological academies was greatly expanded. In the 
last three decades of the nineteenth century, brilliant Orthodox canonists— 
Aleksei Pavlov, Mikhail Gorchakov, Ilya Berdnikov, Nikolai Zaozerskii, 
and others—organized the historical and systematic study of Orthodox 
Church law. While the new canonists were by no means of one mind about 
the synodal system, they addressed the issues with rigor and sophistication. 
An open, informed, probing, and civilized examination of the legal status 
and canonical structure of the church was something the Orthodox world 
had not witnessed since antiquity (if then).!> 

The process of self-scrutiny culminated in the Russian conciliar 
movement of the early twentieth century. In 1905, a political upheaval 
sparked by domestic unrest and a disastrous foreign war led the tsar’s 
government to make systemic changes, including the introduction of 
freedom of conscience and the installation of an elected parliament (the 
State Duma). These reforms prompted calls for revision of the church’s 
constitution. Demands for a return to canonical order crystallized around 
the idea of convening an empire-wide Orthodox Church council. The tsar 
claimed to accept the idea but did not allow the process to go forward. With 
the collapse of the imperial regime in 1917, however, the church promptly 
revived the conciliar program. The All-Russian Council of Moscow opened 
in the Cathedral of the Dormition of the Virgin in the Kremlin on August 


15, 1917 (the Feast of the Dormition).!° In the months that followed, the 
council authored a vast body of legislation addressing every aspect of the 
church’s life and work. Unfortunately, most of this work was not destined to 
be completed or implemented. The Bolshevik coup in the fall of 1917 
brought a regime to power that had no intention of allowing the church the 
freedom to reform itself—no intention, indeed, of making any place for the 
church in Russian society. Only in the twenty-first century has the task of 
retrieving and assessing the work of the All-Russian Council of Moscow 
been resumed. 

Political development took a different direction in the Balkans and the 
eastern Mediterranean. Between 1830 and 1914, six independent nation- 
states emerged from the territory of the Ottoman Empire: Greece, Romania, 
Serbia, Montenegro, Bulgaria, and Albania. Independence brought an 
exhilarating experience of freedom, including the freedom to manage 
religious affairs in a fresh way. Ironically, however, the new sovereignties 
had the effect of diminishing the authority of the premier Orthodox 
institution of the region—the patriarchate of Constantinople. In the new 
states, national churches were formed to govern a flock that in most cases 
had been part of Constantinople’s fold. The patriarchate’s fortunes declined 
further in the 1920s with the flight of the Greek population of Anatolia and 
Constantinople during the upheaval connected with the formation of the 
Turkish nation-state. 

The religious settlements in the post-Ottoman states placed the Orthodox 


Church under close state supervision.!’ State control was motivated by two 
imperatives arising from independence. First, the new states needed to gain 
control of the many civil, economic, and judicial functions that had 
devolved upon the church during the Ottoman period. Second, political 
leaders needed the ideological and material support of the church to 
promote their nationalist agenda. The boundaries of the new states had been 
drawn by the Great Powers, whose intervention was the sine qua non of 
independence. In every case, kindred populations lived outside the national 
borders, prompting expansionism. But expansionism was complicated 
because the population of most of the contested areas was ethnically and 
religiously diverse. The (relative) homogeneity of the Balkan states and 
Turkey today is the product of war, ethnic cleansing, and the emigration of 
minorities. The weighty moral burdens arising from this history have not 
yet been sufficiently addressed by Orthodox or Muslim ethicists. 


In the Balkans, as in Russia, advances in the study of church law 
contributed to national and ecclesial renewal. A new Greek edition of the 
canons with copious commentary, the Pédalion (Rudder), prepared by the 
Athonite monks Agapios and Nikodemos, was published in Leipzig in 
1800. An edition of canons and other church laws was published in Athens 


at midcentury.!® A controversial literature on issues of church polity also 
arose, such as Neophytos Vamvas’s A Timely Treatise Concerning the 
Origin and the Authority of the Patriarchs and the Relation between Church 
Authority and Civil Power (1843). Vamvas explored the question of how 
patriarchs arose in the first place and whether the Orthodox Church needed 
them. The same question was raised in Russia during the conciliar 
movement of 1905—17.!° Theologically and canonically, this was a serious 
debate. What patriarchs are for, how they relate to each other, and what they 
have to do with the Christian gospel remain challenging questions for 
Orthodoxy. 

Orthodox communities in Western states also evolved in new directions. 
During the eighteenth and nineteenth centuries, the largest of these 
communities were in the Austrian Empire (after 1867, the Austro- 
Hungarian Empire). Unlike their coreligionists to the east and south, the 
Austrian Serbs and the Romanians of Transylvania were religious 
minorities in an empire which, while not democratic, was more advanced 
juridically and educationally than Russia or Turkey. The need to define 
Orthodoxy’s place in such a context stimulated fresh thinking about 
Orthodoxy and law. It was no accident that the leading Serbian canonist of 
the period, Nikodim MilaS (1845-1915), was the bishop of Dalmatia and 
Istria, or that the most creative Romanian hierarch of modern times, Andrei 
Şaguna (1809-73), was the metropolitan of Transylvania. 


AFTER 1918 


Orthodox legal studies were severely impeded after 1918. The Soviet Union 
was a discouraging place for the culture of law, as were the Communist 
regimes installed in Eastern Europe after World War II. Orthodox 
jurisprudence continued to be pursued in Greece, and this body of work is 
an important reference point for the subject. For the most part, however, the 
leading lights of mid-twentieth-century Orthodox theology did not take a 


sustained interest in law. Since the collapse of the Communist order in 
1989, however, issues of law and religion have returned to the Orthodox 
world with force. The questions awaiting clarification are many: how to 
nurture the rule of law as such; Orthodoxy and democracy; church-state 
relations; the relation between hierarchical and conciliar church 
government; the role of women and laity in the church; the adjudication of 
conflicts among independent Orthodox churches; the formation of Pan- 
Orthodox institutions, including a worldwide council; Orthodoxy’s 
responsibility for promoting peace and international law in Eurasia; and 
others. Twenty-first-century Orthodox jurists have much work ahead of 
them. 
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CHAPTER 10 


THE PROTESTANT REFORMATI 
ONS AND LAW 


JOHN WITTE JR. 


INTRODUCTION 


The Protestant Reformation erupted in 1517 with Martin Luther’s posting of 
the Ninety-Five Theses on the church door in Wittenberg and his burning of 
the medieval canon law books at the city gates three years later. The 
Reformation soon split into four main branches—Lutheranism, Anabaptism, 
Anglicanism, and Calvinism—with ample regional and denominational 
variation within each branch. Lutheranism spread throughout the northern 
Holy Roman Empire, Prussia, and Scandinavia and their later colonies, 
consolidated by Luther’s catechisms and the Augsburg Confession (1530). 
Anabaptists fanned out in small communities throughout Western and 
Eastern Europe, Russia, and eventually North America, most of them 
devoted to the founding religious principles of the Schleitheim Confession 
(1527). Anglicanism was established in England by Henry VIII and 
Parliament in the 1530s and, once consolidated by the Great Bible (1539) 
and the Book of Common Prayer (1559), spread throughout the vast British 
Empire in North America, Africa, the Middle East, and the Indian 
subcontinent. Calvinist or Reformed communities, modeled on John 
Calvin’s Geneva and anchored by the Geneva Academy, spread into 
portions of the Swiss Confederation, France, the Palatinate, the Lowlands, 
Scotland, England, and North America. This checkerboard of Protestant 
communities, living tenuously alongside each other and their Catholic 
neighbors, was protected for a time by the Peace of Augsburg (1555), the 
Union of Utrecht (1579), the Edict of Nantes (1598), the Peace of 
Westphalia (1648), and other peace treaties, although religious persecution 


and religious warfare were tragically regular events in early modern 


Europe.! 

While new confessions, creeds, and catechisms helped inspire and 
integrate these Protestant movements, it was new law that usually set them 
in motion and consolidated them. Hundreds of local church ordinances 
(Kirchenordnungen) and legal reformations (Rechtsreformationen) were 
issued by Lutheran German cities, duchies, and principalities after 1520; 
these were echoed in national church ordinances and civil reformation 
ordinances in Sweden, Denmark, Norway, Finland, and Iceland over the 
next century. Local Anabaptist elders issued short church orders to govern 
their small, self-sufficient Anabaptist communities, many of their rules 
drawn directly from biblical and early apostolic teachings. Parliament’s 
Supremacy Act (1534) declared the English monarch to be “supreme head” 
and “defender of the faith” in the now freestanding Church of England. 
Geneva’s Reformation Edict (1536) was echoed in scores of European 
towns and provinces and later North American colonies that accepted 
Reformed Protestantism. 

All these early Protestant legal declarations included calls for freedom 


from medieval Catholicism’—freedom of the individual conscience from 
intrusive canon laws, freedom of political officials from clerical power and 
privilege, freedom of local clergy from centralized papal and conciliar rule. 
All four branches of Protestants taught that salvation comes through faith in 
the gospel, not by works of the law. Each individual was to stand directly 
before God, to seek God’s gracious forgiveness of sin, and to conduct life in 
accordance with the Bible and Christian conscience. To Protestants, the 
Catholic canon law administrated by the clergy obstructed the individual’s 
direct relationship with God and obscured simple biblical norms for right 
living. The early reformers further taught that the church was at heart a 
community of saints, not a corporation of law. Its cardinal signs and 
callings were to preach the Word, to administer the sacraments, to catechize 
the young, and to care for the needy. The Catholic clergy’s legal rule in 
Christendom impeded the church’s divine mission and usurped the state’s 
role as God’s vice-regent called to articulate and apply divine and natural 
law in the earthly kingdom. Protestants did recognize that the church 
needed internal rules of order to govern its polity, teaching, and discipline. 
Church officials and councils needed to oppose legal injustice and combat 


political tyranny. But for most early Protestants, law was primarily the 
province of the state, not the church—of the magistrate, not the minister. 

These Protestant teachings helped transform Western law in the sixteenth 
and seventeenth centuries. The Protestant Reformation broke the 
international rule of the medieval Catholic Church and canon law, 
permanently splintering Western Christendom into competing nations and 
regions, each with its own religious and political rulers. The Reformation 
also triggered a massive shift of power and property from the church to the 
state. Protestant state rulers now assumed jurisdiction over numerous 
subjects and persons previously governed by the church and its canon law 
—including marriage and family law, poor relief, education, inheritance, 
oath-swearing, and many forms of criminal law and public morals. In some 
Protestant lands, the state also assumed new jurisdiction over church 
property, clergy, polity, and religious life. 

These massive shifts in legal power and property from church to state did 
not signal the secularization of law in Protestant lands or the cessation of 
traditional Christian influences on the law. For all of their early attacks on 
canon law, Protestant leaders eventually transplanted many Catholic canon 
law rules and procedures directly into the new Protestant state laws—some 
trimmed of theologically offensive provisions, others reformed in light of 
new teachings, but many retained largely in their medieval forms, though 
now administered by the state instead of the church. Moreover, in creating 
other new state laws, Protestant authorities drew anew on Christianized 
Roman law and medieval civilian jurisprudence, Christian republican and 
Renaissance legal and political thought, and biblical law and Talmudic 
jurisprudence, all of which were staples in the new Protestant law faculties. 
And Protestant leaders worked hard to convert some of their own distinct 
new theological teachings, especially concerning freedom, family, charity, 
education, and crime, into new legal forms. 

What emerged from the Protestant Reformation movements were 
impressive new legal syntheses that skillfully blended classical and biblical, 
Catholic and Protestant, civilian and canonical teachings. This chapter 
samples briefly the reformation of law in early modern Lutheran, 
Anabaptist, and Calvinist communities; chapter 12 of this volume takes up 
the Anglican reformation of law in England and its colonial empire and the 
Protestant establishment regime that followed. 


THE LUTHERAN REFORMATION OF LAW 


The Lutheran Reformation of Germany and Scandinavia territorialized the 
Christian faith and gave ample new political power to territorial princes and 
lower Christian magistrates.° Martin Luther (1483—1546) replaced the 
medieval “two swords” teachings with a new “two kingdoms” theory. The 
invisible church of the heavenly kingdom, he argued, was a perfect 
community of saints, in which all stood equal in dignity before God, all 
enjoyed perfect Christian liberty, and all governed their affairs in 
accordance with the gospel. The visible church of this earthly kingdom, 
however, embraced saints and sinners alike. Its members still stood directly 
before God and still enjoyed liberty of conscience, including the liberty to 
leave the visible church itself. But, unlike the invisible church, the visible 
church needed both the gospel and human law to govern its members’ 
relationships with God and with fellow believers. The church held the 
authority of the word and the gospel; the state held the authority of the 
sword and the law. 

Luther regarded the political magistrate as God’ vice-regent in the 
earthly kingdom, called to elaborate and enforce God’s law and to reflect 
and project God’s justice and majesty for earthly citizens. “Law and earthly 
government are a great gift of God to mankind,” he wrote. “Earthly 
authority is an image, shadow, and figure of the dominion of Christ.” The 
Christian magistrate is also “a voice of the Ten Commandments,” called to 
teach and to enforce the spiritual and civil duties set forth in that sublime 
statement of divine and natural law—using force when needed. “Princes 
and magistrates are the bows and arrows of God,” Luther wrote, equipped 
to hunt down God’s enemies near and far, using military power and 
criminal punishment when “just wars” and “righteous judgments” are called 
for. When used for a just cause, the hand of the Christian magistrate, judge, 
or soldier “that wields the sword and slays is not man’s hand, but God’s.”4 

Luther also regarded the political magistrate as the father of the 
community. The magistrate was called to care for his political subjects as if 
they were his children, and his political subjects were to honor and obey 
him as if he were their parent. Like a loving father, the magistrate was to 
keep the peace and to protect his subjects from threats or violations to their 
persons, properties, and reputations. He was to deter his subjects from 


abusing themselves through drunkenness, wastrel living, prostitution, 
gambling, and other vices. He was to nurture and sustain his subjects 
through the community chest, the public almshouse, and the state-run 
hospital. He was to educate them through the public school, library, and 
lectern. He was to see to their spiritual needs by supporting the ministry of 
the locally established church and encouraging attendance and participation 
through the laws of Sabbath observance, tithing, and holy days. He was to 
see to their material needs by reforming inheritance and property laws to 
ensure more even distribution of the parents’ property among all children. 
He was to set a moral example of virtue, piety, love, and charity in his own 
home and private life for his faithful subjects to emulate and to respect. 

These new theological teachings helped trigger a massive shift in power 
and property from the church to the state and to create enduring new 
systems of state-established churches, schools, and social welfare 
institutions as well as comprehensive new state laws to govern public, 
private, and penal matters. For example, the Lutheran reformers replaced 
the traditional Catholic idea of marriage as a sacrament under church 
authority with a new idea of the marital household as a social estate to 
which all persons are rightly called—clerical and lay alike. On that basis, 
the reformers developed a new civil law of marriage under state 
jurisdiction. They insisted on the universal right to marriage for all fit 
adults, featuring requirements of parental consent, state registration, church 
consecration, and peer presence for valid marital formation as well as the 
right to absolute divorce on grounds of adultery, desertion, and other faults, 
with subsequent rights to remarriage.” 

The Lutheran reformers replaced the traditional understanding of 
education as a teaching office of the church with a new understanding of the 
public school as a “civic seminary” for all persons to prepare for their 
distinctive vocations. On that basis, magistrates replaced clerics as the chief 
rulers of education, and civil law replaced canon law as the principal law of 
education, and the general vocational training of all Christians replaced the 
special calling of the clergy as the principal goal of education. Local 
magistrates now chartered state-run public schools for the religious, civic, 
and literary training of young boys and girls alike, with advanced students 
selected for professional training in state-chartered universities.° 

The Lutheran reformers replaced the traditional view of charity and poor 
relief as an office of the church funded by the salvific alms of the faithful 


with a new understanding of the state as the father of the community called 
to care for the “poor, widows, orphans,” and other personae miserabilae. 
On that basis, magistrates replaced the clergy as the principal administrators 
of charity and poor relief, maintaining local community chests for 
distribution to the “deserving poor.” While local Lutheran churches 
continued to give diaconal care to their members, eventually more 
substantial state-run social welfare institutions supported by taxes came to 
replace the many monasteries, religious guilds, and religious foundations of 
the medieval Catholic Church. These new state laws on social welfare, as 
well as the new laws governing family life and education, became quite 


common in Protestant lands on both sides of the Atlantic.’ 

The shift of power from the church to the state also led to a dramatic 
expansion of state criminal law in Lutheran and other Protestant lands. 
Protestant magistrates continued to prohibit major crimes like treason, 
murder, theft, perjury, rape, abduction, and adultery as their medieval 
forebears always had. But the state now had to prohibit many other major 
and minor offenses that had been governed by the medieval canon law of 
crimes and sacramental rules of penance. These included religious and 
ideological offenses—heresy, sorcery, witchcraft, alchemy, blasphemy, 
sacrilege, Sabbath-breaking, tithe-breaking, false oaths, perjury, contempt, 
slander, defamation, and more. They included various family and sexual 
offenses—wife and child neglect and abuse, malicious desertion, seduction 
and fornication, prostitution, pornography, voyeurism, exhibitionism, and 
more. And these criminal laws included a growing number of offenses 
against public morality and policy (Polizei)—drunkenness and debauchery, 
sumptuousness and waste, trade, labor, and economic crimes, improper 
conduct in taverns, shops, and lodgings, embezzlement, usury, and banking 
irregularities, false weights and measures, residency and travel violations, 
and much more. In Lutheran and other Protestant polities, the rolls and roles 
of state criminal laws were greatly expanded, even if consistories and 
church courts still sometimes had a firm hand in enforcing these laws 
through spiritual measures. 

Protestant reformers further called on magistrates to balance firmness and 
equity, severity and temperance in the administration of this expanded 
criminal law. In particular, they urged magistrates to stop using torture to 
extract confessions from the defendant. Not only were coerced confessions 
often unreliable as evidence in criminal cases, but such confessions did the 


defendant’s soul no good, Protestants argued. Medieval Catholic authorities 
regarded confession as an essential first step in receiving the sacrament of 
penance, without which the sinner faced eternal punishment in hell. A one- 
time act of bodily torture was thought to be a small price to pay for the 
eternal life of the soul. Protestants rejected the sacrament of penance and 
the underlying rationale for torture. Every sinner had to confess directly to 
God, without the mediation, let alone coercion, of church or state 
authorities. Here was one source, alongside others, for the gradual abolition 
of torture in early modern criminal law. 

Protestants also called on magistrates to draw more refined distinctions 
between degrees of criminality and to prescribe a broader range of 
punishments short of execution. The refined differentiation of mortal and 
venial sins and their punishment that historically attached to the church’s 
sacrament of penance were now to be attached to the state’s criminal laws 
and punishments. The reformers emphasized the importance of 
rehabilitating convicted defendants, consigning them to public work 
programs, workhouses, and penitentiaries (Zuchthausen) and furnishing 
them with chaplains, pastors, and teachers to bring them back to a level of 
sociability and morality if not piety and spiritual integrity. These criminal 
justice reforms, too, were only partly achieved in sixteenth-century 
Protestant lands, and they had other sources of inspiration besides 
Protestant theology—not least legal humanism and new Catholic criminal 
jurisprudence. But the Reformation was an important source and catalyst 


for these reforms of criminal law.® 


THE ANABAPTIST REFORMATION OF LAW 


Early Anabaptist reformers advocated for the strict separation of church and 
state. Emerging as a new form of Protestantism in the early 1520s, 
Anabaptists were scattered into various groups of Amish, Brethren, 


Hutterites, Mennonites, and later Baptists and other groups.’ In their 
definitive Schleitheim Confession, the early Anabaptists called for a return 
to the communitarian ideals of the New Testament and the ascetic principles 
of the apostolic church. Anabaptist communities ascetically withdrew from 
civic life into small, self-sufficient, intensely democratic communities. 
These communities were governed internally by biblical principles of 


discipleship, simplicity, charity, and nonresistance. They set their own 
internal standards of worship, liturgy, diet, discipline, dress, and education. 
They handled their own internal affairs of property, contracts, commerce, 
marriage, and inheritance—so far as possible by appeal to biblical laws and 
practices, not those of the state. And they enforced these internal religious 
laws not by coercion but by persuasion, and not for the sake of retribution 
but for the redemption of the sinner and restoration of that person to 
community. Recalcitrant sinners and community members who grew 
violent or destructive, or who persistently betrayed the community’s ideals, 
were shunned and, if necessary, banned from the community. 

When such communities grew too large or too divided, they deliberately 
colonized themselves, eventually spreading Anabaptists from Russia to 
Ireland to the farthest frontiers of North America. These communities were 
governed by biblical principles of fellowship, discipleship, simplicity, 
charity, hospitality, and nonresistance. They set their own standards of 
worship, liturgy, diet, discipline, dress, and education. They handled their 
own internal affairs of property, contracts, commerce, marriage, and 
inheritance—so far as possible by appeal to biblical laws and practices, not 
those of the state. 

The state and its law, most Anabaptists believed, were part of the fallen 
world, which was to be avoided in accordance with biblical injunctions that 
Christians should “be in the world, but not of the world” or “conformed” to 
it (John 15:18-19, 17:14-16; Rom. 12:2; 1 John 2:15-17). Christians 
should obey the laws of political authorities, so far as scripture enjoined, 
such as in paying their taxes or registering their properties. But Christians 
should avoid active participation in and unnecessary interaction with the 
world and the state. Most early modern Anabaptists were pacifists, 
preferring derision, exile, or martyrdom to active participation in war. Most 
Anabaptists also refused to swear oaths or to participate in political 
elections, civil litigation, or civic feasts and functions. This aversion to 
political and civic activities often earned Anabaptists severe scorn, reprisal, 
and repression from Catholics and other Protestants alike—violent 
martyrdom, in many instances. 

While unpopular in its genesis, Anabaptist theological separatism was a 
vital source of later Western legal arguments for the separation of church 
and state and for the protection of the civil and religious liberties of 
minorities. Equally important for later legal reforms was the new Anabaptist 


doctrine of adult baptism. This doctrine gave new emphasis to religious 
voluntarism as opposed to traditional theories of birthright or predestined 
faith. In Anabaptist theology, each adult was called to make a conscious and 
conscientious choice to accept the faith—metaphorically, to scale the wall 
of separation between the fallen world and the realm of religion to come 
within the perfection of Christ. In the later eighteenth century, Free Church 
followers, both in Europe and North America, converted this cardinal image 
into a powerful platform of liberty of conscience and free exercise of 
religion not only for Christians but eventually for all peaceable believers. 
Particularly in America, diverse leaders like Roger Williams (c. 1604—84), 
William Penn (1644-1718), Isaac Backus (1724-1806), and John Leland 
(1754-1841) grounded their advocacy of religious freedom in these earlier 
Anabaptist arguments, and their views helped shape American 
constitutional laws that protected religious freedom for all peaceable faiths 


and outlawed all religious establishment. !° 

“The notion of an [established] Christian commonwealth should be 
exploded forever,” wrote John Leland, the fiery American Baptist preacher, 
in summary of nearly three centuries of Anabaptist teachings. All religious 
establishments are “evil,” because when “uninspired, fallible men make 
their own opinions tests of orthodoxy,” then religion is stunted and stilted, 
“ignorance and superstition prevail, or persecution rages.” Establishments 
inspire hypocrisy, because people embrace the religion favored and 
pampered by law. “Establishments not only wean and alienate the affections 
of one from another” but they drive nonconformists away from the state, 
taking their loyalty, work, and taxes with them and leaving dull, anemic 
religions to propagate themselves or to convert others by coercion or 
bribery. Establishments reduce religion and church into an agent and “trick 
of the state.” And establishments merely cover for the insecurity and doubt 
of both church leaders, who lack faith in the cogency of their views, and 
political rulers, who “often fear that if they leave every man to think, speak, 


and worship as he pleases, that the whole cause [of statecraft] will be 


wrecked in diversity.” !! 


In place of state establishments of religion and state patronage of 
religion, Anabaptists demanded autonomy of church governance. Every 
religious body, they argued, should be free from state control of its 
assembly and worship, from state regulations of its property and polity, 
from state incorporation of its society and clergy, from state interference in 


its discipline and government, and from state collection of religious tithes 
and taxes. Some advocates went further to oppose such traditional state 
supports of religion as tax exemptions, civil immunities, and property 
donations. They feared that religious bodies receiving any state benefits 
would invariably become beholden to the state, dependent on its largess, 
and distracted from their divine mandates. 


THE CALVINIST REFORMATION OF LAW 


The Calvinist or Reformed tradition charted a course between Lutherans, 
who subordinated the church to the state, and early Anabaptists, who 


withdrew the church from the state and society. 1? Like Lutherans, Calvinists 
insisted that each local polity be an overtly Christian commonwealth that 
adhered to the general principles of natural law and translated them into 
detailed new positive laws of religious worship, Sabbath observance, public 
morality, marriage and family, crime and tort, contract and business, charity 
and education. Like Anabaptists, Calvinists insisted on the basic separation 
of the offices and operations of church and state, leaving the church to 
govern its own doctrine and liturgy, polity and property, without 
interference from the state. But unlike these other Protestants, Calvinists 
stressed that church officials were to join the state in playing 
complementary roles in the creation of the local Christian commonwealth 
and in the cultivation of the Christian citizen. 

Calvinists emphasized more fully than other Protestants the educational 
use of both the natural law of God and the positive law of earthly 
authorities. Lutherans stressed the civil and theological uses of the law: the 
need for law to deter sinners from their sinful excesses and to drive them to 
repentance. Calvinists emphasized the educational use of the law as well: 
the need to teach persons both the letter and the spirit of the law, both the 
civic morality common to all persons and the spiritual morality that 
becomes the Christian life. It was the church’s responsibility to teach 
aspirational spiritual norms, Calvinists argued. It was the state’s 
responsibility to enforce mandatory civil norms. This division of 
responsibility was reflected in Geneva in the procedural divisions between 
the church consistory and the city council. For many nonviolent legal 
issues, the consistory was the court of first instance; it would call parties to 


their higher spiritual duties, backing their recommendations with (threats 
of) spiritual discipline. If such spiritual counsel failed, the parties were 
referred to the city council to compel them, using civil and criminal 
sanctions, to honor at least their basic civil duties. 

In Calvin’s Geneva, this political responsibility of the church fell largely 
to the consistory, an elected body of civil and religious officials, with 
original jurisdiction over cases of marriage and family life, charity and 
social welfare, worship and public morality. Among most of the later 
Calvinists, the Genevan-style consistory was transformed into the body of 
pastors, elders, deacons, and teachers that governed each local church 
congregation and played a less structured political and legal role in the 
broader Christian commonwealth. But local clergy still had a strong role in 
advising magistrates on the positive law of the local community. Local 
churches and their consistories also generally enjoyed autonomy in 
administering their own doctrine, liturgy, charity, polity, and property and in 
administering ecclesiastical discipline over their members. 

Like Lutheran communities, Calvinist communities in Europe and North 
America introduced sweeping new reforms to many topics of private, 
public, penal, and procedural law traditionally governed by the medieval 
Catholic Church and its canon law. Particularly striking and enduring were 
Calvinist reforms of family law that made marital formation and 
dissolution, children’s nurture and welfare, family cohesion and support, 
and sexual sin and crime essential concerns for both church and state. In 
Geneva and other early modern Calvinist communities, the consistory and 
the council worked together to outlaw monasticism and mandatory clerical 
celibacy and encouraged marriage for all fit adults. They set clear 
guidelines for courtship and engagement. They mandated parental consent, 
peer witness, church consecration, and state registration for valid marriage. 
They radically reconfigured weddings and wedding feasts. They reformed 
marital property and inheritance, marital consent and impediments. They 
created new rights and duties for wives within the bedroom and for children 
within the household. They streamlined the grounds and procedures for 
annulment. They introduced fault-based divorce for both husbands and 
wives on grounds of adultery and desertion. They encouraged the 
remarriage of the divorced and widowed. They punished rape, fornication, 
prostitution, sodomy, and other sexual felonies with startling new severity. 
They put firm new restrictions on dancing, sumptuousness, ribaldry, and 


obscenity. They put ample new stock in catechesis and education, and 
created new schools, curricula, and teaching aids. They provided new 
sanctuary to illegitimate, abandoned, and abused children. They created 
new protections for abused wives and impoverished widows. All these 
reforms were set out in legal detail in John Calvin’s Geneva, and these laws 
were echoed and elaborated in many other early modern Calvinist polities 


on both sides of the Atlantic. !? 

Later Calvinists also laid some of the foundations for Western 
constitutional theories of democracy, human rights, and rule of law. One 
technique, developed by Calvinist writers like Christopher Goodman (c. 
1530-1603), Theodore Beza (1519-1605), and Johannes Althusius (1557— 
1638), was to ground rights in the duties of the Decalogue and other biblical 
moral teachings. The First Table of the Decalogue prescribes duties of love 
that each person owes to God—to honor God and God’s name, to observe 
the Sabbath day and to worship, to avoid false gods and false swearing. The 
Second Table prescribes duties of love that each person owes to neighbors 
—to honor one’s parents and other authorities, not to kill, not to commit 
adultery, not to steal, not to bear false witness, not to covet. The reformers 
cast the person’s duties toward God as a set of rights that others could not 
obstruct: the right to religious exercise—that is, the right to honor God and 
God’s name, the right to rest and worship on one’s Sabbath, the right to be 
free from false gods and false oaths. They cast a person’s duties toward the 
neighbor, in turn, as the neighbor’s right to have that duty discharged. One 
person’s duties not to kill, not to commit adultery, not to steal, and not to 
bear false witness thus give rise to another person’s rights to life, fidelity, 
property, and reputation. Goodman called all these “unalienable rights” 
rooted in the natural law of God, and later Calvinists argued further that the 
persistent and pervasive breach of these unalienable rights by a tyrant 
triggered a further fundamental right to resistance, rebellion, revolution, 
even regicide. ss 

Another technique, developed especially by Dutch, English and New 
England Calvinists, was to draw out the legal and political implications of 
the signature Reformation teaching, coined by Luther, that a person is at 
once saint and sinner (simul justus et peccator). On one hand, they argued, 
every person is created in the image of God and justified by faith in God. 
Every person is called to a distinct vocation, which stands equal in dignity 
and sanctity to all others. Every person is a prophet, priest, and king, 


responsible to exhort, minister, and rule in the community. Every person 
thus stands equal before God and before his or her neighbor. Every person 
is vested with a natural liberty to live, to believe, to love and serve God and 
neighbor. Every person is entitled to the vernacular scripture, to education, 
to work in a vocation. On the other hand, Protestants argued, every person 
is sinful and prone to evil and egoism. Every person needs the restraint of 
the law to deter him from evil and to drive him to repentance. Every person 
needs the association of others to exhort, minister, and rule her with law and 
with love. Every person, therefore, is inherently a communal creature. 
Every person belongs to a family, a church, a political community. 

By the turn of the seventeenth century, Calvinists began to recast these 
theological doctrines into democratic norms and forms. Protestant doctrines 
of the person and society were cast into democratic social forms. Since all 
persons stand equal before God, they must stand equal before God’s 
political agents in the state. Since God has vested all persons with natural 
liberties of life and belief, the state must ensure them of similar civil 
liberties. Since God has called all persons to be prophets, priests, and kings, 
the state must protect their constitutional freedoms to speak, to preach, and 
to rule in the community. Since God has created persons as social creatures, 
the state must promote and protect a plurality of social institutions, 
particularly the church and the family. 

Protestant doctrines of sin, in turn, were cast into democratic political 
forms. The political office must be protected against the sinfulness of the 
political official. Political power, like ecclesiastical power, must be 
distributed among self-checking executive, legislative, and judicial 
branches. Officials must be elected to limited terms of office. Constitutions 
must be written, with powers and rights both enumerated. Laws must be 
clearly codified, and discretion closely guarded. If officials abuse their 
office, they must be disobeyed. If they persist in their abuse, they must be 
removed, even if by revolutionary force and regicide. These Protestant 
teachings were among the driving ideological forces behind the revolts of 
the French Huguenots, Dutch Pietists, and Scottish Presbyterians against 
their monarchical oppressors in the later sixteenth and seventeenth 
centuries. They were critical weapons in the arsenal of the revolutionaries in 
England and America and important sources of inspiration and instruction 
during the great age of democratic construction in later eighteenth- and 


nineteenth-century North America and Western Europe. 15 


CONCLUSIONS 


The Protestant Reformation had its most direct and enduring impact on 
early modern laws of church-state relations, religious and civil freedom, 
marriage and family, education, and social welfare. Some areas of criminal 
law and civil law were affected by Protestant teachings as well. Many of the 
legal reforms introduced by Protestants built directly on a legal reformation 
already afoot on the Continent and in England in the fourteenth and 
fifteenth centuries. They also drew on pre- and _post-Reformation 
movements of humanism, conciliarism, nominalism, nationalism, and 
pietism, and drew freely from biblical law, Roman law, and medieval civil 
law and canon law. But the new Protestant teachings helped integrate these 
pre-Reformation movements and sources and to translate them directly into 
new legal, political, and social norms and forms. And with the 
establishment of the printing press and dozens of new law faculties at 
Protestant universities, these Protestant teachings yielded a vast legal 
literature that held sway in many Protestant lands until the great 
codification movements and liberal reforms of the later eighteenth and 
nineteenth centuries. 
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CHAPTER 11 


CATHOLIC REFORM, LAW, AND 
THE SCHOOL OF SALAMANCA 


DAVID LANTIGUA 


INTRODUCTION 


Democratic nations that locate their political roots within the European 
social-contract tradition often construe the relationship between law and 
liberty in antagonistic terms. Thomas Hobbes, one of the earliest political 
thinkers of this Western contractarian canon, crisply delineated the 
antagonism between law and liberty in De Cive (1642): “Law is a bond, 
right is a liberty.” In other words, law forbids and constrains each individual 
according to obligation, yet liberty, or the “absence of external 
impediments,” is an untrammeled power and right to do all things necessary 
for the preservation of individual life.! Hobbes divided and juxtaposed law 
and the right to liberty, or lex and ius, in his modern Christian Epicurean 
retelling of political society’s origins out of fear of death and the need for 
sovereign authority over untamed, absolute liberty. 

Within the context of English Protestant Reform, Hobbes believed that 
the transnational Roman Church under the universal papacy was the 
greatest threat to the sovereign power of individual commonwealths. As a 
result, many English Protestants like Hobbes shared an Erastian conviction 
(named after the Swiss Calvinist theologian) about subordinating 
ecclesiastical authority to the rule of civil power. Yet Hobbes also targeted 
the fanciful and vain Scholastic-juristic heritage that was taught for 
centuries in universities of the Latin West—namely, Aristotelian philosophy 
and the ius commune tradition that unified European Christendom through 
Roman law and church norms. For Hobbes, nothing was more intellectually 
repugnant to government than Aristotle’s Politics, and nothing more 
destructive to sovereignty than the papacy’s Roman imperial vestiges. His 


named nemesis in Leviathan was Cardinal Robert Bellarmine, the Jesuit 
apologist of the Catholic Counter-Reformation and the canon lawyer and 
theologian who systematized a Scholastic theory of spiritual power to 
intervene in contemporary political controversies, such as the Oath of 
Allegiance to King James I of England. 

Of course, Hobbes did not instigate the Protestant Reformation attack on 
Scholastic legal and political thought. Martin Luther’s letter 7o the 
Christian Nobility, written more than a century earlier, excoriated the 
metaphysics, ethics, and rhetoric of the “blind pagan” Aristotle, whose 
teachings should be abolished and supplanted by study of the Bible to 
reform universities and theological education. Reason and philosophical 
knowledge offered no guidance for fallen human nature. The church, 
according to Luther, “cannot possibly be reformed unless canon law, 
decretals, Scholastic theology, philosophy and logic, as they are currently 
pursued, are completely stamped out and replaced.”* In December 1520, 
after Pope Leo X declared various propositions of Luther’s Ninety-Five 
Theses heretical, the Augustinian friar burned all the books of canon law 
and the papal bull written against his teachings. The battle for the Christian 
European mind over theology, philosophy, and law was underway. 


LAW AND THE THEOLOGICAL REFORM OF THE SALAMANCA 
SCHOOL 


The Protestant Reformation provides a useful vantage point to explore the 
interaction between Christianity and law amid the transformation of 
European university education. Theology and law dominated medieval 
higher learning, with the universities of Paris and Bologna the most 
prestigious among them. From the 1520s until circa 1600, the Spanish 
School (Escuela) of Salamanca, revolving around the Prima and Vespers 
theology faculty at the city’s medieval university, proved a vibrant 
intellectual movement of Catholic theological reform on the cusp of 
modernity. The term Catholic reform is preferable in this case to Counter- 
Reformation, since the latter implies a movement defined in reactionary or 
oppositional terms. Contemporaneous with well-known Protestant reform 
movements, such as Lutheranism, Calvinism, and the Anabaptists, the 
Salamanca School shaped Christian thinking about theology, ethics, 


politics, economics, and law. Informed principally by the teachings of Saint 
Thomas Aquinas, yet with strong juristic and humanist inflections, the 
Salamanca School sourced the ius commune tradition of canon law and 
Roman law but also the classical literature and philology of the Renaissance 
period. 

Although the theologians of the Salamanca School wrote considerable 
refutations of arguments from Lutherans and other Protestant thinkers, they 
developed a theological method conceived by the original preceptor at the 
University of Salamanca, the Dominican friar Francisco de Vitoria (1483-— 
1546). During Vitoria’s tenure as cátedra (chair) prima in theology for two 
decades at Salamanca, his pupils recorded his reputation as a masterful 
teacher with no equal. When Vitoria arrived in Salamanca in 1526, he could 
boast of a classic theological education from Paris, which enabled him to be 
conversant with the developing currents of nominalism and humanism. 
Furthermore, under the close tutelage of Flemish theologian Peter Crockaert 
in Paris, Vitoria received a fresh Scholastic curriculum through learning the 
Summa Theologiae of the medieval Dominican Thomas Aquinas. At the 
University of Salamanca, Vitoria unseated Peter Lombard’s Sentences with 
Aquinas’s Summa as the primary textbook of theological education, using 
the Scholastic method of reasoning from the singular authority of the Bible 
and the apostolic teachings and customs of the church. 

While Vitoria lectured on the Summa during the morning hours, the 
vespers chair taught the Sentences during the afternoon hours. For a couple 
of generations after Vitoria’s death, in 1546, the vespers chair and prima 
chair were held by his former Dominican students Domingo de Soto and 
Melchor Cano, both of whom were appointed Spanish imperial theologians 
at the Council of Trent. At the University of Alcala, near Madrid, and the 
Dominican college of San Gregorio, in Valladolid, students of Vitoria would 
continue to impart his teaching and method. Other notable Dominican 
theologians occupied the prima chair at Salamanca in subsequent 
generations, including Bartolomé de Medina (d. 1580), a pioneer of 
probabilism, and Domingo Báñez (d. 1604), the primary interlocutor of the 
De auxilius controversy with Jesuit Scholastics concerning human freedom 
and divine agency. 

Beginning with Vitoria, the School of Salamanca generated an innovative 
method distinct from standard Thomistic commentaries and the traditional 
speculative approach of theology. The new theological genre of relectiones, 


first introduced by Vitoria, were university-wide talks, sometimes attended 
by royal officials, based on classroom Summa lectures and applied to a 
current theological question, moral dilemma, or social-political topic. 
Vitoria’s method represented a creative and practically oriented Thomism 


open to a wider array of theological sources.* Melchor Cano’s De locis theo 
logicis (1563) illustrated this expanded horizon of theological inquiry into 
God’s wisdom and goodness as well as the various affairs of humans as 
rational creatures made in the divine image. Cano’s comprehensive work 
responded to the early Protestant reduction of theology to scripture (sola 
scriptura) and Church Fathers by widening the range of clear and probable 
authorities, such as saints, councils, papal decrees, and the consensus of 
theologians. The /oci or places for Cano extended beyond Christian sources 
to include natural reason, philosophy, human history, and (canon and civil) 
law. Beyond philosophy and theology, law was a necessary source of 
knowledge about the just and the unjust in order to address particular cases. 


Cano would even refer to Justinian’s Digest as a “sacred” body of civil 


law.* 


The importance of the image of God and the inclusion of juristic sources 
in Cano’s De locis highlighted the practical and legal bent of the Salmantine 
theological reform. Consider Domingo de Soto’s novel commentary De 
iustitia et iure, whose title came from the first law of the Digest. Soto 
dedicated the work in 1553 to Holy Roman Emperor Charles V, whom he 
served as a royal confessor. The new treatise was not a juridical 
commentary or gloss. Instead, it extrapolated the Scholastic moral theology 
of Aquinas’s second part of the Summa with a focus on the virtue of justice 
and questions on law. More than a standard commentatorial work of 
speculative theology, Soto’s moral and legal treatise analyzed contemporary 
injustices related to conquest and money changing, among many topics, 
with history, ancient philosophy, canon law, and civil law (Roman imperial 
and Castilian) serving as argumentative aids to Christian authorities. Soto’s 
original work established a precedent for similar treatises by Spanish 
theologians of the Salamanca School outside the Dominican order, 
including Augustinians Pedro de Aragon and Luis de León, and Salamanca- 
trained Jesuits Francisco Suarez and Luis de Molina, who both taught in 
Spain and at the Portuguese universities of Coimbra and Evora. The law- 
and-religion genre of De iustitia et iure or De Legibus, combined with 
Vitoria’s trailblazing re/ectiones at Salamanca on just war and the “affair of 


the Indies” in 1539, would supply fertile ground for the international legal 
thought of seventeenth-century academic jurists (iusnaturalists) Hugo 
Grotius and Samuel Pufendorf. 

In addition to theological education, the University of Salamanca was the 
epicenter of legal studies during Spain’s Golden Age (Siglo de Oro). The 
university reinforced the important relationship between theology and the 
ius commune for the Salamanca School. The two most important jurists of 
sixteenth-century Spain—Martin de Azpilcueta (Dr. Navarrus) and Diego 
de Covarrubias y Leyva (called the Spanish Bartolus)—taught canon law 
alongside Vitoria at the university and had a tremendous impact on Catholic 
theological reform in Spain and the development of moral theology, 
casuistry, confessional manuals, the law of contracts, and monetary theory. 
Representative of Scholastic-humanist and canon-legal approaches, these 


jurists demonstrated a remarkable hybridity of thought.” Included among 
the many students of law in Salamanca were Spanish Jesuit theologians 
Molina, Suarez, and Cardinal Juan de Lugo, the civilian jurists Fernando 
Vazquez de Menchaca and Bartolomé de Albornoz, the canonist of derecho 
indiano Juan Solórzano Pereira, and even conquistador Hernan Cortés. 
Despite the importance of learning the ius commune tradition at the 
university, the School of Salamanca was not a reform movement of jurists. 
Rather it comprised juristic-minded theologians, initially Dominican, who 
followed Vitoria’s creative appropriation of Aquinas in an age of reform and 
renaissance within the broader legal culture of Castilian Catholicism. The 
designation second Scholastics or late Scholastics is much broader, yet it 
encompasses this early modern Spanish school of thought, which attracted 
various religious orders and projected its influence in Portugal, Rome, 
Flanders, and New Spain and Lima, across the Atlantic. The remainder of 
this chapter considers two enduring legal contours of the Salamanca School 
that were inhabited in different ways by its prominent thinkers: first, its 
theological commitment to the rational and obligatory character of law, 
including positive law; and second, the fundamental law of self- 
preservation and the associated concepts of dominium and subjective rights. 


GOD AND THE LAW OF REASON 


In response to the modern via of nominalism and its philosophical rejection 
of real universals, the Spanish Dominicans first took renewed intellectual 
inspiration from their order’s greatest theologian, Thomas Aquinas, as 
stipulated by their prima professor and prior of formation in Salamanca, 
Diego de Deza (d. 1523). The founder of the Society of Jesus, or Compania 
de Jesus, Saint Ignatius of Loyola (1491—1556), also made the study of 
Aquinas mandatory for Jesuit intellectual life according to the new order’s 
Constitutions. Aquinas’s opening questions on law in the Prima Secundae 
(qq. 90-91) of the Summa outlined the legal spirit of the Salamanca School. 
Law is a principle or rule that measures characteristically human acts 
aimed at the common good under the ordinance of reason. Yet reason in 
itself is not the rule and measure of human actions; instead, God has 
impressed the general principles and rules upon natural reason establishing 
precepts for human agents. 

This Thomistic account establishes law’s authoritative foundation in the 
divine author of creation, who instills human nature with regulative norms 
of reason for directing each one toward happiness and the good of the 
whole. Aquinas, along with the Salmantine theologians, referred to this law 
or light of reason, whereby each person is capable of discerning what is 
good and evil and prescribing the good and prohibiting evil, as a chief 
function of natural law. Natural law is the human creature’s rational 
participation in the eternal law of divine wisdom. Animals partake of the 
eternal law by natural instincts, whereas humans do so as free creatures 
through the light of natural reason in addition to their fundamental 
inclinations toward self-preservation and social groupings. 

The Scholastic theological view of natural law advanced by Aquinas and 
the Salamanca School also deployed ancient Roman legal and philosophical 
authorities. On one hand, the natural law is what nature has taught all 
animals, according to the Roman jurist Ulpian. On the other hand, Cicero 
interpreted the natural law not as a matter of personal opinion or human 
convention but as a “certain innate force [vis]” in everyone compelling 
reason to do what it ought and forbidding the opposite.’ Scriptural authority 
further qualified the rational and universal character of the law of nature for 
the Scholastic theologians. Specifically, Psalm 4:6—‘“‘The light of thy 


° 


countenance, O Lord, is signed upon us’”—provided the biblical warrant for 
linking reason and natural law. Spanish Scholastic natural law entailed 
theological convictions about the eternal law and the divine image 
imprinted on rational creatures. 

Merio Scattola has identified at least two aspects of this Spanish 
Scholastic natural law discourse that deserve further consideration here: the 
distinction between law (/ex) and right (ius), but also the importance of 
dominium in maintaining the association between law and right.® In 
contrast to the Hobbesian disjuncture between law and right, in which the 
sovereign’s will imposes an external law on natural liberty, the Spanish 
theologians distinguished each without divorcing them, because of their 
commitment to law’s immanent order in natural reason according to the 
divine image. The rational character of law rested on the constituent human 
powers of the divine image designated by Aquinas—intellect and free will. 
With a preeminent role over Creation given by God according to Genesis 1, 
humans possess self-dominium and are owners of their actions. Genesis 1 
thus establishes the metaphysical basis of external dominium in property 
(dominium rerum or dominium proprietatis) and political rule (dominium 
iurisdictionis). 

The Scholastic-juristic distinction between law (lex) and right (ius) in the 
Spanish theologians had precedent in the fourteenth-century Italian political 
thinker Marsilius of Padua. Law, whether human or divine, represented for 
Marsilius an objective decree or precept promulgated by a lawgiver. The 
category of right, by contrast, denoted an inherent power within a voluntary 
agent. In the 1400s, the French conciliarist Jean Gerson formulated a crucial 
subjective meaning of right as a faculty (facultas) or power (potestas) 
pertaining to someone according to right reason. The Tubingen theologian 
Conrad Summenhart expanded Gerson’s teaching and became the direct 
source for the “modern” Salmantine distinction between two meanings of 
ius: either synonymous with decreed law or synonymous with facultas and 
power over something.” Simply put, the two definitions reflected the 
objective and subjective meanings of ius (right), which referred to the just 
thing itself as the formal object of the virtue of justice. 

The treatment of law or lex by the Spanish theologians denoted its 
general and public character. They adhered to Aquinas’s definition of law as 
the measure of human acts and an ordinance of reason. Yet their juristic 
proclivities accented more than Aquinas did the necessity of law’s 


promulgation in order to have force. Consequently, Soto introduced an 
additional general feature of law, which is not only an ordinance of reason 


but also an obligatory prescription.'° Law commands and obliges because 
of its authority and declaration. This additional feature of law’s 
promulgation invited divergent interpretations about the nature of 
obligation, betraying the more intellectualist Dominicans and the more 
moderate Jesuits. The Dominicans Vitoria and Soto, similar to Aquinas, 
viewed law as an operation of the light of the intellect (intellectus). Yet the 
Jesuit Suarez located law also within the act of the will (voluntas), whether 
it be God’s or the prince’s, with its obligatory status determined by a 
superior will that is binding on an inferior one or on the existing customs of 
a people.!! 

Suarez’s De Legibus ac Deo Legislatore (On Laws and God the 
Lawgiver), published in 1612 at Coimbra, where he held the prima chair, 
illustrated the importance of law’s binding power. The doctor Eximius 
summarized his definition of law as “a general precept, just and stable, 
sufficiently promulgated.” This prescriptive feature of the hierarchy of law 
(divine, natural, and human) and its binding public character consisted in 
the law’s promulgation to the whole community, even the whole world. God 
communicated the Mosaic Law to the Jews of ancient Israel and the New 
Law to the ecclesial community through Jesus Christ, the latter of which 
was carried on by the positive law of the church. Even natural law must also 
admit of external or public promulgation originating in God the Creator, 
despite its application by individuals through reason and free will. In a 
Scholastic-humanist spirit, Suarez described the public character of the 
natural law coming from “the common voice of all nature [communis vox 
totius naturae], or better yet, its Author,” who “although [he] speaks to each 


individual, speaks as a public person [persona publica].”'* Natural law 
therefore implies a superior authority in God, who communicates a 
common voice known through human reason. In this regard, natural law is 
not a mark of self-legislating autonomy but of theonomous self-direction. 
The binding and obligatory aspect of law, natural or divine, had 
important repercussions for the authority of positive human law and the law 
of princes. Steeped in Aristotelian-Thomistic political thought, the Spanish 
theologians viewed civil law not as an assertion of sovereign power or royal 
fiat over an inferior but as a rational command (imperium) that binds 
conscience because a legitimate authority declares it for the sake of the 


common good. Civil law has pedagogical and teleological importance in 
directing members of political society toward moral virtue and happiness 
(felicitas politica), alongside other laws, especially those of religion. Contra 
Luther and Hobbes, civil law, according to the Spanish theologians, serves 
the chief purpose of making citizens of a specific commonwealth good, not 
simply restraining behavior and punishing evildoers. The Scholastic biblical 
rationale for the binding authority of civil law came from Romans 13 and 1 
Peter 2. Both letters provided New Testament support for divine 
sovereignty over all civil authorities, including Pontius Pilate and Caesar 
Augustus, as well as Christian obedience to those authorities under human 
law. However, human law must conform to reason and justice by virtue of 
its ordination to the common good, whether in the temporal sense of the 
specific commonwealth’s good, or spiritually in the sense of the good of the 
church. In addition to Christian obedience to human authorities derived 
from the New Testament, the apostle Peter also taught in the Book of Acts 
(5:29) that Christians should obey God, rather than men. The Spanish 
theologians thus placed important constraints on human political authority 
through natural law and divine revelation—especially against tyrants 
seeking a private good over the common good. 

The discourse of law also enabled the Salmantine theologians to give 
new valence to the ancient Roman and medieval Christian law of nations 
(ius gentium). For the Roman jurists as well as later Christians Isidore of 
Seville and Aquinas, the law of nations was a species of positive law and 
pertained to human reason rather than animal instinct. The Spanish 
theologians had various ways of addressing the authoritative basis of the 
universal law of nations, which was neither strictly civil law nor natural 
law. Vitoria’s 1528 relectio on civil power reformulated ius gentium in 
terms of a positive law (/ex) whose force derived from the consensus of the 
whole world. No ruler or republic on earth may evade the law of nations, 
which applied in times of war and peace. Some of its key practices and 
norms included commerce, the immunity of ambassadors, the welcoming of 
peaceful strangers and missionaries, the conduct of warfare, slavery, the 
division of property, and various forms of political rule. The Spanish 
theologians generally agreed that Christians could depart from a specific 
law of nations when it violated the church’s custom, as seen in the 
widespread prohibition of enslaving Christian captives. For Vitoria and 
Suarez, the two major contributors to international legal thought from the 


Salamanca School—world consensus and universal customs, respectively— 
were precisely what established the positivity of the (unwritten) law of 
nations reasonably derived for some resultant utility, social peace, or 
common benefit to humankind.!? 

According to the Spanish theologians, the law of nations was a normative 
resource for affirming the independence of peoples separated by 
jurisdictions and properties and their interdependence by virtue of sharing a 
common humanity. It represented both a law of division and a law of 
solidarity among Christians and non-Christians, Europeans and non- 
Europeans alike. The two linchpins of the law of division and solidarity 
among the nations rested on a people’s right of consent and their right of 
mobility to interact with peoples elsewhere. On one hand, the right of 
consent became a creative legal concept for Spanish theorization about the 
origins of political authority and property in the people against divine-right 
sovereignty and individualistic conceptions of ownership. On the other 
hand, the right of mobility opened a new horizon for thinking about 
humanity at large along with the scope and limits of boundary crossing and 
its enforcement in Europe and beyond. Concerning the latter, Vitoria 
furnished the early modern juridical vocabulary for European colonial 
expansion under the right of war and the right of traveling and sharing in 
the goods of others. Yet Suarez most clearly spelled out the positive law of 
nations according to a universal principle of justice and solidarity regulating 
relations between (inter se) peoples apart from the authority of either pope 
or emperor. The distinct peoples of the world, regardless of any formal 
recognition by European powers, have a political and juridical standing as 
free and sovereign under the universal law of nations. The contribution of 
the Spanish theologians to modern international law was truly 


unprecedented for envisioning a juridical world order that included all 


peoples, no matter their religious and political affiliation. i 


SELF-PRESERVATION, DOMINIUM, AND RIGHTS 


The law or right of self-preservation, more than liberty, is the anchor of 
modern political societies. For social-contract thinkers, the renunciation of 
untamed liberty in the state of nature by submitting to the bonds of civil law 
under a sovereign ruler ensures preservation of individual life and property. 


The Spanish Scholastic theologians also acknowledged the priority of self- 
preservation or conservation in being, which humans share with all creation 
as a matter of natural law and inclination. Civil law was not for these 
theologians a fetter or a burden but a key instrument of moral perfection 
and happiness. Suarez deemed self-preservation “the greatest right” in his 
Jesuit political treatise Defensio fidei Catholicae (1613), written against the 
divine-right claims of James I, who later burned the work for fomenting 
sedition and rebellion. This concluding section of the chapter briefly 
explores self-preservation among the Spanish theologians as an objective 
right or necessary natural right (ius naturale) indexed to humanity’s 
sociable nature and the common good, with its related subjective rights and 
immunities. 

What human nature required by necessity for its fulfillment and 
happiness—or what is good for it—carried juridical weight for the 
Salamanca School. Nature’s necessity disclosed not only the individual 
good but also the common good. Although the common good had 
superiority as the aim of law and human nature, it did not do so at the 
expense of the individual good. Suarez captured the point that the common 
good entailed and resulted from the good of private individuals when it did 


not involve causing injury to others.!° The necessity of nature did not refer 
to blind forces or to material impulses but to humanity’s fittingness for the 
good. To account for this necessity as compatible with human freedom, the 
Salmantine theologians generally adopted Aquinas’s metaphysical order of 
natural inclinations toward the human good, with self-preservation taking 
precedence. They appropriated nature’s metaphysical necessity within a 
Scholastic-juristic framework attentive to ius in both its objective and 
subjective senses. 

Aquinas’s Summa treatment of justice provided the Spanish theologians 
with a theoretical basis for their discussion of rights. The medieval friar’s 
definition of justice drew from the Digest and from Aristotle. For Aquinas, 
justice is a virtue of the will consisting in the act of rendering to another his 
right, as the Roman jurists taught. Aquinas also preserved a paradigmatic 
dimension of Aristotle’s philosophical view for his overall account of 
justice and its object ius—the normative ideal of equality of exchange 
between things and persons, beginning with the equality of our shared 
human nature made in the divine image.!° Although Aquinas did not 
formulate subjective rights using canon legal vocabulary, he nonetheless 


affirmed the individual powers of using things according to natural 
dominium (ST H-H 66.1) and of repelling an aggressor with force 
according to natural defense (ST H-I 64.7), which served as moral axioms 
for the Spanish theologians. Justice for them consisted in the equality 
established between persons by giving to each what is his or her own (ius 
suum unicuique), or in seeking another’s good. Accordingly, they 
extrapolated two important subjective rights from these Thomistic moral 
axioms: the right of defending oneself (ius defendendi) from harm and the 
right of using (ius utendi) the things of the earth for sustenance. These 
rights pertaining to the law of self-preservation for individuals and 
communities expressed discretionary subjective powers conjoined to claims 
generating incumbent actions or immunities from others. 

The juridical concept of dominium (ownership) provided the Spanish 
Scholastic theologians the touchstone for associating law in an objective 
sense and subjective right. Summenhart’s well-known De contractibus (c. 
1500) had distinguished more than twenty classes of dominium, which he 
defined as a power or right of using a thing for one’s own benefit apart from 
any intrinsic connection to rationality and liberty.'’ In 1535, both Vitoria’s 
Summa commentary on question 62 of the Secunda secundae, delivered 
during his prima lectures, and Soto’s Relectio de dominio, derived from his 
vespers lectures at Salamanca on Book 4 of the Sentences, addressed the 
topic of dominium under the category of restitution as part of commutative 
justice. Restitution following the injury of theft referred to the act of 
restoring to an owner (dominus) what had been taken against the will— 
interpreted here as a lawful ordination, rather than raw assertion, of power 
(potestas and facultas) in the use of a thing. The Salmantine theologians 
took Summenhart as a major interlocutor, combining their new discussion 
of dominium with a Thomistic metaphysics of nature’s necessity and human 
freedom, whereby the sovereign Lord makes nothing in vain, especially 
rational creatures for whom God has granted dominium over creation. The 
language of dominium pertained exclusively to humans rather than animals 
because of the human ability to use things rationally for a certain purpose. 
In an obverse way, because humans are owners of their actions and things, 
they are the only creatures on earth capable of committing and suffering 
injury, or a violation against what is rightly one’s own. Dominium over 
things (dominium rerum) and the division it implies results from sin but also 


from rational freedom communicated through the divine image and mutual 
consent among peoples. 

Dominium over divided things had direct implications for thinking not 
only about private property but also about political boundaries and 
jurisdiction. The early Salmantine discourse of rights accounted for the 
legitimate dominium of Christians and non-Christians over their political 
societies (dominium iurisdictionis) and property (dominium proprietatis) 
secured by natural law and the law of nations. Remarkably, Vitoria and Soto 
included in their earliest treatments of true dominium the theological and 
canon legal category of infidels (infideles), in reference to those rational 
peoples organized in political communities recently encountered in “the 
Indies” across the Atlantic.'* As Vitoria observed with great lucidity in his 
lecture on the Amerindians, the innumerable peoples of the New World 
meant that the Spanish could not lawfully claim discovery of unoccupied 
land to justify transatlantic rule. Based on the Roman law of occupation, 
Vitoria’s lecture and Soto’s writings rejected any title of emperor Charles V 
or the pope as “lord of the world.” Moreover, they defended the lawful 
authority of non-Christian polities on the basis of a people’s consent to 
choose or to elect their respective rulers. Vitoria’s Salamanca students 
Melchor Cano and Alonso de la Vera Cruz each advanced their teacher’s 
thought later at the universities of Alcala and Mexico in the 1540s and 
1550s by lecturing on the dominium of Native Americans and qualifying 
and refuting many of the alleged Spanish titles for transatlantic rule, some 
of which Vitoria had proposed for argument’s sake!” 

The rights to war and resistance associated with self-defense and the 
protection of commonwealths were another important contribution of the 
School of Salamanca to modern international thought. Vitoria stated that the 
only just cause for war must follow from the infliction of a previous injury, 
though not every harm was grounds for war. The Salmantine theologians 
restricted the expansive notions of punitive war that had licensed conflict 
against enemies of the faith or against infidels who commit sins against 
natural law in the context of the Indies—all of which were arguments from 
the medieval Crusades. Vitoria stipulated forcefully, “To kill the innocent is 
prohibited by natural law.” Although Vitoria did not publicly rebuke the 
Spanish colonial activities as tyrannical, a position taken by his Dominican 
confrere Bartolomé de las Casas, he revealed his distaste after Francisco 
Pizarro’s conquest of Peru. Vitoria concluded that the Indians deserved 


restitution because they were “most certainly innocents,’ while the 
Spaniards were, in the eyes of the natives, “tyrannical oppressors waging 
unjust war” through murder and theft.?? Suárez restated Vitoria’s teaching 
on the right of war “by reason of some injury inflicted or for the defense of 
the innocent.” Because of the parity of natural law and the law of nations 
among all peoples, Christians have no justification for war that could not 
also be claimed by non-Christians.*) For the Spanish theologians, the 
category of innocents included nonbelievers under a Christian 
commonwealth but also enemies in times of war to distinguish guilty 
combatants from innocent women, children, and the unarmed. Protection of 
the innocent from injury signaled an important development in the Christian 
just-war tradition that raised the prospects of noncombatant immunity and 
humanitarian intervention for modern international law. 

The Spanish Scholastic emphasis on commutative justice, or justice in 
exchange, also provided the rational basis of property ownership and its 
conformity to the individual good and the common good. Spanish 
theologians considered a range of individual subjective rights of the poor 
and property according to the common good as the aim of natural law and 
human law. On the basis of the freedom of mobility, Soto’s relectio on 
Spanish poor laws supported the indigent right to beg (ius mendicandi) and 
to seek livelihoods across cities and states. Beyond the Iberian Peninsula, 
the Flemish Jesuit Scholastic Leonardus Lessius would build upon Soto, 
Molina, and Suarez, arguing that under cases of extreme necessity, the 
taking of someone else’s property to preserve one’s life is not only not 
stealing, which Aquinas observed, but also a natural right belonging to 
everyone.” In times of necessity, the natural law holding all things in 
common, or the natural right of common use, takes precedence over 
exclusive property ownership under positive law. Yet this was not a 
Scholastic argument for political seizure of private property in the name of 
the common good. As Cardinal Juan de Lugo explained in his De iustitia et 
iure (1624), the poor taking what belongs to another under nature’s extreme 
necessity does not abolish private property but directs its common use for 
the particular good of the indigent. The wealthy therefore have a strict duty 
out of mercy, not justice, to give to the poor. However, should an indigent 
person occupy and use someone else’s property in a time of real necessity 
for survival, the property owner cannot restrict the poor’s access to it as a 
matter of justice and restitution. Lugo, notably, was the first Spanish 


Scholastic to present a natural law defense of property apart from consent 
and the law of nations according to an individual’s industry, preceding by 
nearly a half century the labor theory of property in John Locke’s Second 
Treatise of Government (1689). 

If Vitoria articulated a subjective notion of right as facultas over 
something in accordance with the laws (natural and civil) demanding 
compensation in cases of injury, Soto clarified the importance of freedom 
and the image of God as the foundation of true ownership. Soto placed even 
greater emphasis than Vitoria did on the doctrine that God created humans 
naturally free, and that liberty is the greatest natural good (summum bonum 
naturale).”4 Later Spanish Jesuit theologians expanded this Salmantine 
discourse of subjective rights in innovative ways that anticipated modern 
developments in legal and economic thought. Molina and Suarez, for 
example, appropriated a traditional legal distinction between a right in a 
thing (ius in re) and a right to a thing (ius ad rem), whereby the former 
concerned what is a subject’s own possession and the latter a claim due to 
the subject though not yet obtained. Molina’s use of the distinction 
permitted a wider range of injuries pertaining to the inviolable rights of an 
individual subject, and Suarez’s use brought attention to the constitutive 


moral power (facultas moralis) possessed by a rights holder. In the realm 
of economic liberty, Molina introduced the compensatory claim-right of 


interest on a loan, or a higher return on the principal, due to a creditor when 


there was “ceasing profit” (lucrum cessans) even for possible future losses.” 


° This right of compensation in Molina’s Scholastic economic thought, a 
view shared by Dr. Navarrus and Lessius, departed from earlier teaching on 
usury. It illustrated a momentous, albeit ambivalent, shift toward the 
function of money as a productive good, rather than a merely sterile one 
advocated by Aristotle, Aquinas, Soto, and even Luther. 

Perhaps there is no clearer example of Spanish Scholasticism’s 
ambivalent complexities than the simultaneous affirmation of nature’s 
liberty and slavery’s lawfulness. The Spanish theologians adhered to the 
medieval canon legal identification of liberty with natural right, on one 
hand, and slavery with the law of nations, on the other, rendering slavery as 
useful under particular circumstances. After designating the “intrinsic right 
to liberty,” Suarez posited that since “man is lord of his own liberty, it is 


possible for him to sell or alienate the same.””’ Although the Dominicans 


would not speak of liberty, as the Jesuits did, in terms of possessive 
ownership or alienation, they, too, affirmed that one could forgo political 
liberty and become a slave for the sake of survival in cases of necessity, 
especially after war. Yet because of the overriding force of the law of self- 
preservation, no human possessed the power of life and death over 
themselves or others, which belonged to the Lord God alone. In spite of 
slavery’s legitimacy as an institution among the Spanish theologians, they 
still identified limitations of human power over slave subjects. Molina 
advised Portuguese clerics that slaves possess an immunity from their 
masters in bodily, sexual, and spiritual matters, thereby conferring on them 
a status above merely disposable or expendable property, which stood in 
contradiction to the Roman law and practice of slavery stipulated in the 
eighth title of Justinian’s Institutes.’ 

Remarkably, the theological and legal imagination of the Spanish 
Scholastics accounted for the human freedom to renounce certain natural or 
legal rights under spiritual commitments, even at the cost of material goods 
and bodily life. The church of late antiquity and the Middle Ages had long 
recognized that the love of God and neighbor could unsettle established 
social and political conventions. Medieval mendicant orders, for example, 
espoused their spiritual freedom from private property for the sake of 
mobility, preaching, and apostolic simplicity. Early Christian martyrs, 
following the model of Jesus Christ, refused to take up arms in self-defense 
from capture and death under Roman civil authorities. Accordingly, Suarez 
considered the religious vows of chastity and poverty as acts of freedom 
renouncing both the natural right to marry and private ownership within a 
permissive (or concessive) natural law and law of nations.” For the 
Dominican Soto, the renunciation of specific rights and privileges among 
the professed religious represented a deeper perfection of Christian 
freedom. Furthermore, Soto recognized the freedom both to protect oneself 
against an attacker and to renounce self-defense out of charity for an 


enemy.*” The divine law of charity, in the Scholastic manner of Aquinas, 
was not at odds with the natural law of self-preservation but in harmony 
with it when understood on a spiritual plane extending beyond this present 
life. Made in the divine image, humans possess self-dominium and are free 
to risk their material comforts and bodily welfare out of love for their 
families, friends, neighbors, and, if God wills, even enemies. Liberty for the 
Spanish theologians connoted not simply the natural starting point for 


constructing moral agency and legal order but also the aim of a spiritual life 
perfected by divine grace and virtue. 
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CHAPTER 12 


THE CHURCH OF ENGLAND AN 
D PROTESTANT ESTABLISHED 
CHURCHES IN EUROPE (1648-18 
00) 


T. JEREMY GUNN 


INTRODUCTION 


In 1648, the European Continent began to emerge from more than one 
hundred years of conflicts known collectively as the Wars of Religion. 
Although religion was far from the only source of conflict, 1t was the most 
salient. The sixteenth-century Protestant Reformation had disrupted the 
Roman Catholic ideal of unity that had predominated in Western Europe for 
a millennium. During the Wars of Religion, regimes clashed over the 
question of whether rulers were to be Catholic or Protestant. The wars were 
fought not only on the European mainland but also in Scandinavia, 
England, Ireland, and Scotland. The conflicts were often as much civil wars 
as wars between states. They featured unprecedented massacres of 
Christians by Christians, burnings of heretics and witches, religious 
antagonism, massive destruction and theft of church art and property, and 
environmental and cultural disruptions that caused immense human 
suffering. Although it once had been hoped that the Peace of Augsburg 
(1555) would bring an end to religious wars between Catholics and 
Lutherans by allowing rulers to determine the religion of their territories 
(cuius regio, eius religio), the fighting nevertheless continued for another 
century. 

The year 1648 brought a formal conclusion to two lengthy conflicts 
through a series of treaties. January 1648 marked the conclusion of the 
Eighty Years’ War, resulting in the recognition of the independence of the 


United Provinces of the Netherlands (the Dutch Republic) from Spain. Ten 
months later, in October 1648, the Peace of Westphalia concluded the Thirty 
Years’ War that had been fought largely along religious lines involving 
France as well as internal conflicts within the Holy Roman Empire. That 
year also saw the final defeat of the Scots Presbyterian armies that had 
invaded England to defend King Charles I against the rebellious Puritan-led 
Parliament. 

The year 1648 also marks the beginning (whether actual or symbolic) of 
the modern interstate system in Europe, when regimes agreed in principle 
not to interfere in the internal affairs of other states, particularly in matters 
of religion. The Augsburg doctrine of cuius regio, eius religio, which had 
been limited to Catholics and Lutherans, was broadened to allow rulers to 
establish Calvinism as well and to provide limited toleration to religious 
dissenters by allowing them to emigrate. This system of international legal 
acceptance of state religious establishments prevailed for the next three 
hundred years until finally challenged by the 1948 Universal Declaration of 
Human Rights and the 1966 International Covenant on Civil and Political 
Rights. 

This chapter first offers a brief overview of Continental Protestant 
establishments between 1648 and 1800. It then examines in more detail the 
particular case of the established Church of England in order to illustrate 
the range of issues confronting Protestant establishments more generally. 


OVERVIEW: PROTESTANT ESTABLISHMENTS IN EUROPE (1648— 
1800) 


In 1648, almost all European states, kingdoms, empires, principalities, and 
republics maintained a single established state religion. Lutheranism was 
the established religion in Sweden, Finland, Estonia, Denmark, Norway 
(then in union with Denmark), and the Danish territories of Faroe Islands, 
Greenland, and Iceland. In addition, Lutheranism was the established 
church in many of the hundreds of territories within the former Holy 
Roman Empire, including Brunswick, Lübeck, Mecklenburg-Schwerin, 
Mecklenburg-Strelitz, Oldenburg, Prussia, Thuringia, and Saxony. 
Reformed churches were established in the United Provinces of the 
Netherlands (the Dutch Reformed Church), Scotland (the Church of 


Scotland), some Swiss cantons, and the American colonies, particularly 
Connecticut, Massachusetts, and New Hampshire, where they later were 
known as Congregational or Puritan. Although the majority of the 
established Protestant churches within the Holy Roman Empire were 
Lutheran, Reformed churches also arose at various times, particularly 
within Baden, Bavaria, Hesse, and Lippe. 

While the Church of England might be described as tending toward 
Calvinism in doctrine and Catholicism in liturgy, it had a sufficient number 
of peculiarities that we treat it here as constituting a different form of 
Protestant establishment. The Church of Scotland in the seventeenth and 
eighteenth centuries, though properly described as Calvinist, had a history 
that was closely intertwined with England. The established Church of 
Ireland, which reflected the religious doctrines of the occupying English 
forces and was in communion with the Church of England, did not 
represent the majority of the Irish population, which was overwhelmingly 
Roman Catholic. 

Protestant establishments in Europe between 1648 and 1800 typically 
presumed that the head of state and other political leaders were 
communicants of the established religion. England went one step further by 
requiring that the reigning monarch be not only the head of state but also 
the supreme governor of the Church of England. In most Protestant 
regimes, the sovereign’s authority was recognized through religious 
investiture ceremonies, in which the established church authorities gave 
their imprimatur to the ascension of the new ruler (usually a monarch). 
Protestant states, in turn, provided financial and legal support for the 
established religion. State authorities typically collected tithes from all 
subjects and financed the construction and maintenance of religious 
buildings, as well as selecting, educating, and compensating the clergy. In 
England, the monarch and Parliament assumed the ultimate responsibility 
for establishing the religious doctrine and liturgy of the established church 
as well as the Authorized (King James) Version of the Bible. In return, 
established churches throughout Europe were expected to provide moral 
and political support for the ruling regime. The state and the established 
religion jointly promoted the symbolic unity of church and state, supervised 
education, recorded births, marriages, and deaths, and provided religious 
instruction to children and moral instruction to the population. 


States with established Protestant churches assumed the legal authority to 
oversee the religious beliefs of their populations and to control the extent to 
which religious rituals and activities would be required, encouraged, or 
tolerated. In most Protestant regimes as of 1648, dissenting religious 
communities—particularly Roman Catholics—were de jure proscribed, 
circumscribed, or prohibited. In addition to legal sanctions against 
dissenting religious communities, there typically was strong public 
sentiment against disfavored religions, particularly Roman Catholicism and 
various forms of Anabaptism that faced shunning and sometimes more 
violent measures. Despite these widespread formal prohibitions against 
nonestablished religions, state authorities did not always implement such 
laws fully. Their de facto tolerance of dissenting religious groups was 
motivated less by a developed philosophy of religious toleration or liberty 
of conscience and more by the practical concern that religious suppression 
might well unleash counterproductive religious confrontations as well as 
deprive their regimes of valuable sources of labor, taxes, and more. Yet 
even in those regimes in which religious minorities were de facto allowed 
to operate, whether openly or clandestinely, individuals did not possess by 
law the right of conscience that the young Martin Luther had once 
demanded for himself. 

Although the head of state typically belonged to the established church, 
there were exceptions. James II of Anglican England (r. 1685—88) publicly 
professed himself to be Roman Catholic. Other prominent examples 
occurred between 1640 and 1840 in Prussia (first as a duchy and then as a 
kingdom), where Lutheranism was the official established church but where 
the rulers remained Calvinist (or arguably, in the case of Frederick the 
Great, a nonbeliever). Other states, particularly in the Holy Roman Empire, 
maintained systems in which there were essentially two simultaneously 
established religions (typically Reformed and Lutheran). 

Each established Protestant church and each regime under which it 
operated faced a unique combination of historical, cultural, and religious 
issues, as well as a complex interaction of personal and institutional 
ambitions. Although no one regime is typical or exemplifies a general 
pattern, the established Church of England provides a rich historical 
example of the complexity of the issues that arose during the period. 


THE ESTABLISHED CHURCH OF ENGLAND 


The Elizabethan Settlement 


After separating England from the Roman Catholic Church in 1534, Henry 
VIIs newly established Church of England largely preserved the 
theological doctrines and hierarchical structure of the church in Rome, with 
the conspicuous exception that the monarch, rather than the pope, fulfilled 
the role as the head of the church. Henry subsequently resisted endeavors to 
align the Church of England more closely with the creeds of the Protestant 
Reformation. His son, Edward VI (r. 1547—53), with the support of Thomas 
Cranmer, the archbishop of Canterbury, moved the Church of England 
doctrinally in the direction of the Reformation, particularly through 
promulgating the first Book of Common Prayer (1549). When Henry’s 
devout Roman Catholic daughter, Mary I (r. 1553-58), succeeded Edward, 
she immediately discarded all forms of Protestantism, including the Book of 
Common Prayer, and realigned England with Rome. Her punitive regime, 
which persecuted and executed dissidents, prompted many Protestants to 
seek haven in Europe. While in exile, particularly in the Low Countries, the 
English Protestant refugees, especially Puritans and Separatists, became 
increasingly familiar with Calvinist doctrine as well as with its 
decentralized church structure, which favored local presbyters, or elders, 
rather than an episcopal hierarchy of bishops and archbishops that had 
prevailed in Rome and in Henry’s church. 

With the ascension of Elizabeth I (r. 1558—1603), which coincided with 
the latter part of the ministry of Calvinist John Knox in Scotland, the 
Protestant Church of England was reestablished. Elizabeth inherited her 
father’s titles of supreme governor of the Church of England and defender 
of the faith. Queen and Parliament promulgated a revised Book of Common 
Prayer (1559). Under Elizabeth, Parliament adopted several laws that 


framed the established Church of England.' These laws are collectively 
referred to as the Elizabethan Settlement. With the ascension of Elizabeth 
and the return of exiles, including Puritans, efforts began to dismantle the 
Church of England’s hierarchical and episcopal structure promoted by 
Henry VIII and the Catholic Church and to adopt a more decentralized 
presbyterian form of church governance. 


Parliament soon adopted two laws that would shape the established 
church for more than 250 years: the 1559 Supremacy Act and the 1559 Act 
of Uniformity (the third Act of Uniformity). The Supremacy Act restored 
several laws adopted during the reigns of Henry VIII and Edward VI that 
had been repealed under Mary. It renewed the monarch’s title of supreme 
governor in the realms of both church and state. The Supremacy Act also 
established an oath, to be sworn by government officials, clergy, professors, 
university students, and others, declaring Elizabeth (and her successors) to 
be the “the only supreme governor of this realm.” Penalties were 
established for any who refused to take the oath or who disputed that truth. 
Henceforth, it would be a punishable crime for any of the monarch’s 
subjects to cede any authority to the Roman Catholic Church. An additional 
law, the 1559 Injunctions of Elizabeth, also gave the queen the title 
defender of the faith that had been held by her father. The monarch, acting 
as head of state and head of church, possessed the authority to appoint and 
remove bishops and other ecclesiastical officials both in England and in the 
Church of Ireland. 

The 1559 Act of Uniformity described itself as a “good and wholesome 
law” that was designed to reinstitute “the uniformity of common prayer, and 
administration of the sacraments” that had existed during the reign of 
Edward VI. It began by calling for the reissuance of the Edwardian Book of 
Common Prayer, which was to be revised and thereafter become the basis 
for church services. Penalties were established for any clergy who failed or 
refused to use the Book of Common Prayer as instructed. The law also 
made it a punishable offense to say anything against the Book of Common 
Prayer, whether in a published text, song, or theatrical production. The Act 
of Uniformity further required “all and every person” in the realm to attend 
Sunday services in the Church of England, imposing punishments for 
nonattendance. 

Since the time of Elizabeth, the Book of Common Prayer has included 
the Thirty-Nine Articles of Religion, which articulated the core religious 
doctrines of the Church of England. A version of the Articles was approved 
by Parliament and became the law of the church. The Thirty-Nine Articles 
identify, in addition to the canonical texts of the Bible, the official doctrine 
regarding Jesus Christ, the Virgin Mary, the Resurrection, transubstantiation 
(opposed), baptism, marriage of priests (allowed), and the Holy Trinity. The 
Thirty-Nine Articles used somewhat vague language to describe the 


church’s position on predestination and free will, so as to avoid provoking 
disputes within the church. While clearly Protestant, and tending in a 
Calvinist direction, the Articles proposed the famous via media for 
Reformed Christianity in England. 


Civil Wars, the Commonwealth, and the Protectorate 


The years between 1637 and 1660 were the most turbulent in the entire 
internal history of the established Church of England. The period extended 
from the middle of the reign of Charles I (r. 1625—49) through the Puritan- 
dominated Long Parliament (c. 1640-49) and concluded in the 
Commonwealth and Protectorate (1649-60). During this period, England 
witnessed civil wars (the bloodiest wars in English history), the beheading 
of Charles I in 1649, and the only rule by commoners in English history. 

In 1637, Archbishop of Canterbury William Laud, with the 
encouragement of Charles I, imposed changes in church ritual and doctrine 
that immediately provoked militant opposition in both England and 
Scotland, ultimately leading to civil war between the king, on one hand, and 
the Scots and English on the other. The Scots in 1643 adopted the text of the 
Solemn League and Covenant, effectively declaring that they would not be 
bound by English rule over their church. In 1646, Puritan members of 
Parliament promoted, with the Scots, the Westminster Confession of Faith, 
which would shape the doctrine of the Church of England until 1660 and 
Presbyterianism worldwide thereafter. Having failed to defeat Scots armies 
in the field of battle, Charles surrendered himself to them. The Scots in turn 
delivered Charles to Parliament’s New Model Army and its most famous 
general, the Puritan Oliver Cromwell. Charles was convicted of treason and 
was beheaded (as had been Archbishop Laud, in 1645). Three days after the 
king’s execution, the House of Commons declared itself to be the sole 
governing authority in England, and it abolished the House of Lords and the 
monarchy. During the following decade, Puritans in Parliament and then 
Cromwell, as lord protector, would govern England and its established 
church. Laud’s High Church reforms were abolished in the 1640s. 


The Stuart Restoration of the Established Church (1660-88) 


Immediately following the execution of Charles I in 1649, his son, Charles 
II, claimed the English throne, with the support of Louis XIV of France (r. 


1643-1715), the Holy See, the Catholics of Ireland, and even the 
Presbyterian Scots, who recoiled at the beheading of Charles’s father. 
Although initially unsuccessful in gaining the throne through battle, Charles 
II rose in prestige following the internal crumbling of the Commonwealth. 
In 1660, he famously issued the Declaration of Breda, in which he 
promised, upon regaining the throne, a general amnesty for those who had 
fought against him and his father, though the amnesty would not extend to 
those implicated in the execution of his father. He also promised religious 
toleration. Upon receiving the Declaration of Breda, Parliament 
immediately invited the king to return to London and retake the English 
throne. 

While the two monarchs of the Stuart Restoration broke with some 
principles of the Elizabethan Settlement, to the extent that they personally 
were more favorable to the Roman Catholic Church, the same basic 
elements of the Elizabethan Settlement continued during their reigns. Yet 
there remained too many scores to settle and too many societal changes to 
allow a simple continuation of the ancien régime. Those who had 
participated in the trial and judgment against Charles I were hunted down, 
arrested, tried, and executed. Cromwell’s body was disinterred and 
symbolically hanged. The spirit of revenge similarly emerged with regard to 
laws on religion. In an effort to revisit the status of Laud’s Book of 
Common Prayer, the Savoy Conference was convened in 1661, comprising 
twelve Anglicans and twelve Puritans, all officially members of the 
established Church of England. The conference proposed a reauthorization 
of the Book of Common Prayer (and Thirty-Nine Articles of Religion) as 
the official position of the established church, thereby prompting the 
Puritans to defect from the Church of England and to create their own 
churches. The reestablishment of “High Church” Anglicanism had begun. 

Between 1661 and 1678, the new “Cavalier Parliament” enacted a series 
of laws on religion that effectively reinstituted the basic provisions of the 
Elizabethan Settlement. The 1661 Corporations Act, for example, required 
local municipal officials to partake of “the Sacrament of the Lord’s Supper 
according to the Rites of the Church of England” at least once each year in 
order to guarantee that all local municipal officials were practicing 
members of the established church. A 1662 Quaker Act targeted the 
Religious Society of Friends (Quakers) by forcing them to take oaths of 
loyalty and prohibiting five or more of them from meeting together for 


religious worship. The sweeping 1662 Act of Uniformity prescribed the 
forms of prayer and ritual that would be performed by the established 
church and, as recommended by the Savoy Conference the previous year, 
adopted the Book of Common Prayer as the official ritual text for the 
Church of England. Unlike the Corporations Act, the Act of Uniformity not 
only required all government officials to submit to an oath accepting the 
doctrines of the established church as identified by Parliament but also 
required all clergy, professors, and teachers to swear a declaration that they 
would “conforme to the Liturgy of the Church of England as it is now by 
Law established.” Following the adoption of the Act of Uniformity, many 
clergy, professors, and government officials—predominantly Puritans— 
resigned in protest. The term “the Great Ejection” of 1662 was subsequently 
used to refer to the two thousand clergymen, predominantly Puritans, who 
refused to take the new oath. Under the earlier Long Parliament and 
Commonwealth, Puritans had used their political power to oust “prelates 
and bishops.” By 1662, these same Puritans witnessed the boomerang of 
state religious power being turned against them. 

During the Restoration, dissenting sects and denominations were not 
allowed officially to own property or to build churches. In order to worship 
according to their own inclinations, dissenting religious groups 
(pejoratively labeled conventicles) met inside peoples’ homes or in fields 
outside the walls of cities. In 1664 and 1670, two Conventicles Acts were 
adopted to restrict even these modest forms of worship outside of the 
established church. The 1664 law, like the 1662 Quaker Act, prohibited 
more than five people from meeting together outside the auspices of the 
Church of England, and the 1670 act imposed fines for breaking these laws. 
Despite the broad language of the two acts, the de facto targets of the 
statutes were nonconformist Protestant sects. When the Jewish community 
in London appealed to Charles II not to enforce the Conventicles Acts 
against them, the king simply advised them that the laws did not apply to 
Jews. The following year, Parliament adopted yet another law designed to 
suppress nonconformist groups when it adopted the 1665 Five Mile Act, 
which prohibited nonconformist ministers from living within five miles of a 
parish from which they had been expelled. Protestant dissenters were not 
the only object of popular animus. The ongoing social hostility against 
Roman Catholicism was highlighted by the conspiratorial reactions to the 
Great Fire in London in 1666, which was blamed on supporters of popery. 


In a remarkable document, the Royal Declaration of Indulgence (1672), 
Charles II sought effectively to suspend enforcement of these penal laws by 
issuing clemency to both Catholics and nonconforming Protestants, even 
while retaining the privileged status of the established Church of England. 
The parliamentary response to the moderate Declaration of Indulgence was 
immediate and hostile. It was imagined, and with some justification, that 
the king’s liberalization was based not on a principled desire to protect all 
religious minorities from discrimination, but was a tactical maneuver to 
promote his privately favored Roman Catholicism as well as to further a 
budding military alliance with Louis XIV. Parliament announced that it 
would not vote for the king’s requested military funds until the Declaration 
of Indulgence had been retracted. To further support the privileged position 
of the established church, Parliament simultaneously adopted the 1673 Test 
Act that targeted the Roman Catholic Church. The law responded to the 
professed “dangers” posed by English Catholics who were aligned with a 
foreign regime (the papacy in Rome) and thereby “disquieted” the minds of 
the peaceable Protestants of England. The Test Act established numerous 
civil and penal disabilities for Catholics. Five years later, in 1678, the 
provisions of the Test Act were extended to apply to members of the House 
of Lords, thus prohibiting Catholics from sitting in that body. Three years 
later still, the same legal disability against Catholics was applied to the 
Scots Parliament. The Test Acts and the Corporations Act exemplified the 
political disenfranchisement of Catholics in England for the following 150 
years, and were not repealed until 1828. 

The final five years of the reign of Charles II were tumultuous, with one 
of the issues of greatest concern to the public being whether the king would 
be succeeded by his brother (the future James II), a devout Roman Catholic. 
Several parliamentary attempts were made to exclude the royal sibling from 
the throne, prompting the aggrieved king repeatedly to dismiss Parliaments. 
Charles died in 1685, shortly after a purported deathbed conversion to 
Catholicism. 

James II’s arrival to the throne in 1685 was not welcomed by the English. 
Not only was he a Roman Catholic, but he was married to Mary of Modena, 
a devout Roman Catholic herself. In that same year, 1685, Louis XIV issued 
the Edict of Fontainebleau, which revoked the 1598 Edict of Nantes, until 
then perhaps the broadest recognition of religious liberty in any Catholic 
country. The revocation led to persecution of French Huguenot Protestants, 


many of whom fled to England for refuge, just as an earlier generation of 
English Protestants had fled to Europe to escape Mary I. The Huguenots’ 
tales of persecution prompted a wave of anti-Catholic demonstrations in 
England. Rather than downplaying his Catholicism in response to public 
disenchantment, James II inadvisably appointed many Roman Catholics to 
high positions in the government and army. He placed many garrisons, 
commanded by Catholics, along the perimeter surrounding London. 

As had his brother, James II issued a Declaration of Indulgence (1687; 
also called the Declaration for Liberty of Conscience), once again 
suspending enforcement of some of the punitive laws against religious 
dissenters, not least Roman Catholics. He failed, however, to grasp fully the 
depth of animus to Roman Catholicism festering from the preceding fifty 
years. The final breach with his Protestant subjects came in 1688, when 
James II required all Church of England clergy to read the Declaration of 
Indulgence from their pulpits, thereby provoking widespread antipathy 
within the established church. The next domino fell shortly thereafter, when 
it was announced from the palace that James’s queen had given birth to a 
son (James Francis Edward Stuart, later “The Old Pretender’), solidifying 
the prospect of a male Roman Catholic heir to the English throne. In 
response, seven members of the formerly royalist Parliament, without any 
legal authorization, began secret correspondence with William of Orange, 
the Calvinist Dutch stadholder, urging him to sail his army to England and 
accept the throne. 

William of Orange, deciding that London was worth a fleet, led an 
invading force of more than four hundred ships and fifteen thousand 
soldiers to England in late 1688. James II left London in a hurried and 
unsuccessful attempt to rally his army, leaving William of Orange’s march 
toward London largely unopposed. He arrived in London in December, and 
his troops surrounded the Houses of Parliament. Complicating the plot 
between the rival claimants to the English throne was the fact that William 
was married to the daughter of James II, who had converted from the 
Catholicism of her father to the Calvinism of her husband. Another 
daughter of James, Anne (the future Queen Anne), similarly converted to 
Protestantism and allied herself with William. Upon the arrival of the troops 
of his son-in-law in Westminster, James fled to Catholic Ireland, where he 
sought to raise an army in order to retake his throne. After having failed, 
James sought refuge in Louis XIV’s Catholic France, where he lived the 


remainder of his life in exile in Louis’s palace at Saint-Germain-en-Laye. 
James outlived his Protestant daughter Mary II, but died before his other 
Protestant daughter, Anne, became queen of England (r. 1702-14). 
Although English historians have long portrayed the enthronement of 
William III and Mary II in London as the culmination of a “Glorious 
Revolution” spontaneously acclaimed by Parliament and the people, 
William had in fact seized the throne with an invading army. He was 
“offered” the crown officially in December 1688, only after his troops 
occupied London and surrounded Parliament. 


The Transition of the Established Church (1689-1801) 


Between the departure of James II in 1688 and the end of the eighteenth 
century, only five monarchs ruled over England: William HI (and Queen 
Mary), Anne (daughter of James I), George I (r. 1714-27), George II (r. 
1727—60), and George III (r. 1760—20). This hundred-year period proved to 
be significantly less tumultuous than the preceding half century, witnessing 
neither coups nor revolutions. There similarly were no upheavals within the 
established church or in the Elizabethan Settlement comparable to that of 
the preceding years. The same basic elements of the Elizabethan 
establishment continued: the monarch and Parliament remained the ultimate 
governing authority over the established church, the church was financed by 
the state and placed in a position of privilege, dissenting religious groups 
continued to suffer disabilities, and Roman Catholicism continued to be 
anathema. While the basic establishment structure remained intact, halting 
and uneven steps toward what later would be seen as a movement toward 
toleration began during this period. 

In order to promote religious peace, one of the first acts of William of 
Orange, now William III of England, was to negotiate with Parliament a 
law that would ease burdens on nonconforming Protestant sects. Although 
the resulting law did not go as far as William had wished, it was adopted in 
May 1689 and became one of the most famous laws ever promulgated in 
England. Officially titled “An Act for exempting their Majesties’ Protestant 
subjects, dissenting from the Church of England, from the penalties of 
certain laws,” it is known to history as the 1689 Act of Toleration. 
Generations familiar with the generic rather than the literal title have 
imagined it to be the great act of religious toleration in England. While in 
hindsight it was an important steppingstone in the history of toleration, its 


provisions were in reality rather limited. It applied only to Trinitarian 
Protestants and thus excluded Unitarians, Socinians, Roman Catholics, 
Jews, and atheists. Furthermore, the law was largely limited to removing 
criminal penalties against worship by dissenting Protestants, leaving in 
place other laws that continued to prevent their ability to hold public office, 
to teach or study at public universities, and to participate in the political 
system. 

Although popularly known as the Act of Toleration, the statute nowhere 
includes the word toleration. The word did, however, appear in print five 
months later in London in the English translation of John Locke’s A Letter 
Concerning Toleration, perhaps the most famous and most cited publication 
on the subject in the English language. When his work was published 
anonymously, Locke was living in exile in the Netherlands and had 
absorbed something of the Dutch attitude toward freedom of conscience. 
Although his Letter expressed a broader philosophy in favor of religious 
dissent than had the English law adopted earlier that year, Locke also 
approved of legal restraints against Catholics and atheists. Toleration would 
continue to mean something akin to begrudging allowance rather than 
anything resembling the full respect for the freedom of conscience that had 
been advocated in the 1640s by Roger Williams, Henry Vane, John Milton, 
and perhaps even the young Oliver Cromwell. 

Also enacted that year was the even more renowned 1689 Bill of Rights. 
It established several fundamental principles that remain in the existing 
English Constitution, including the steps for royal succession, the guarantee 
of a bicameral Parliament, the election of Parliament, the right to petition 
the king, freedom from cruel and unusual punishments, limitations on royal 
prerogatives, as well as the rudiments of separation of powers. In many 
ways, the Bill of Rights had the effect of bringing to an end the turbulent 
conflicts between autocratic monarchies and revolutionary parliaments. 
Henceforth, reform, rather than revolution, would be the dominant language 
of change in England. The Bill of Rights also contained provisions 
reaffirming the role and position of the established Church of England. It 
included yet another new oath to be affirmed by those seeking political 
appointment. Among the provisions of the new oath was the requirement to 
repudiate the legitimacy of overthrowing a ruler who had been 
excommunicated by the Church of Rome. Persons taking the oath were 
required to pledge that they “abhor, detest and abjure as impious and 


heretical this damnable doctrine and position, that princes excommunicated 
or deprived by the Pope or any authority of the see of Rome may be 
deposed or murdered by their subjects.” It provided that the ruling monarch 
may not be a Roman Catholic nor marry a Roman Catholic. The person who 
is the head of state and governor of the Church of England must be a 
member of the Church of England. This provision of the Bill of Rights was 
reiterated in the later 1701 Act of Settlement, which similarly provided that 
only Protestants could become monarchs in England and Scotland. There 
could be no future Charles II (married to a Catholic) nor James II (a 
Catholic himself). Although there have been numerous modifications to the 
laws of succession in England, Great Britain (after 1707), and the United 
Kingdom (after 1801), the requirement that the monarch be a member of the 
established Church of England remains unchanged. 

In 1707, the Parliaments of England and Scotland jointly agreed to acts 
of union to establish formally the political entity thereafter known as Great 
Britain (that is, England, Wales, and Scotland, combined). The combined 
acts formally and finally granted Scotland home rule over its established 
Church of Scotland, thereby removing the last remnant of the English 
Parliament’s political control over religion in Scotland. 

Although William HI played a positive role in lessening opposition to 
nonconformist Protestant worship, Parliament’s antagonism toward both 
Catholicism and nonconformist Protestantism continued during the reigns 
of William HI and Anne. Less than a decade after the adoption of the 1689 
Act of Toleration, Parliament, in an attempt to buttress support for the 
established church, repudiated the tenor of the earlier law and adopted the 
1698 Blasphemy Act. Although the Blasphemy Act was never enforced, it 
once again invoked the moral authority of the English state in support of 
Trinitarian Protestantism and biblical inerrancy. Roman Catholics, who 
were Trinitarian, were targeted immediately thereafter in the 1698 Popery 
Act. The purport of this law was to prevent Catholic religious education, to 
restrict the purchase and inheritance of land by Catholics, and to insist on 
more rigorous enforcement of earlier laws restricting the religion. 
Parliament adopted two additional laws targeting Catholics and 
nonconformist Protestants in 1711 and 1715, despite Queen Anne’s royal 
disinclination to approve them. The last of the most blatant English anti- 
Catholic legislation was adopted in 1723 in the form of a special tax levied 
specifically on Catholics. 


Although Queen Anne had more than fifteen pregnancies, only three of 
her children survived birth, and only one reached the age of eleven. All died 
before her own death in 1714. Following the procedures set forth in the 
1701 Act of Settlement, the crown passed to her nearest Protestant relative, 
the future George I of the House of Hanover. Descendants of the House of 
Hanover have subsequently ruled in Great Britain to the present (though the 
name of the dynasty changed, first in 1901 to Saxe-Coburg and Gotha, and 
then in 1917 to the House of Windsor). Apart from the special tax imposed 
on Catholics in 1723, Georgian rule in England (1714 to the 1830s) 
witnessed the slow diminution of legal disabilities on nonconforming 
Protestants and Roman Catholics. While High Church Anglicanism 
remained the established religion throughout the period, the many laws that 
had created and supported the established church and that had penalized 
nonconforming religions since 1534 began to be dismantled, albeit slowly, 
during the reign of George HI. Although George III became known to many 
Americans living in the British colonies as a tyrannical king from whom 
they declared their independence, the record of king and Parliament in the 
late eighteenth century was quite different. Between 1771 and 1793, king 
and Parliament adopted a series of laws, collectively known as the Catholic 
Relief Acts eased considerably the constraints against both Catholics and 
dissenters in Great Britain and in the Roman Catholic province of Quebec 
in British Canada. In 1771, a new law allowed some Irish Catholics to 
regain lands that had been taken from them. In 1774, Parliament approved a 
new oath for the Catholics of Ireland that, while obligating them to swear 
allegiance to George HI, for the first time omitted a provision requiring 
them simultaneously to renounce the pope. This modest silence with regard 
to the pope in fact signified a dramatic shift in English law that went back 
as far as Henry VIII. Had the oath of 1774 been accepted at the time of 
Henry, Thomas More would not have been convicted of treason and could 
have kept his head. While this shift is little noted by historians, it may 
signify the first important development in English law pointing to the 
beginning of a separation between loyalty to the state and loyalty to a 
church. 

That same year, and in a similar spirit, Parliament adopted the 1774 
Quebec Act, which applied to the newly acquired Roman Catholic province 
in Canada. By eighteenth-century standards, the Quebec Act was 
remarkably tolerant in that it authorized the free practice of Catholicism in 


that English province, provided that the inhabitants would swear loyalty to 
the king similar to the required oath in Ireland. The law, however, 
nevertheless insisted that Protestantism would continue to be funded by 
Parliament and that Protestants in Quebec would be allowed to worship and 
proselytize in the overwhelmingly Catholic land. For the first time, 
Parliament’s legislation did not use pejorative terms such as popery, papist, 
and popish, but somewhat more respectfully referred to Catholicism as the 
Religion of the Church of Rome. Although these three statutes enacted 
between 1771 and 1774 did not apply to England, they nevertheless 
furthered the process of loosening constraints on both Catholics and 
nonconformists in England. The crack in the Elizabethan Settlement that 
had been modestly breached by the 1689 Toleration Act widened further. 
The final quarter of the eighteenth century set the stage for the major 
changes in English law pertaining to nonestablished churches that would be 
enacted during the course of the nineteenth century. The 1779 
Nonconformist Relief Act, like the 1774 laws, modified the required oath 
for nonconformist ministers and teachers. The 1779 law required only that 
subjects only abjure Catholicism, be Christians and Protestants, and believe 
that the Old and New Testaments contain the revealed world of God. It 
ended the possibility of imprisonment and other punishments for teaching. 
The 1778 Catholic Relief Act, although reinstituting pejorative terms 
against Catholicism that were absent in the Quebec Act, modified the 
required oath along the same lines as the 1774 acts pertaining to Quebec 
and Ireland. Catholics no longer needed to renounce the pope, but only any 
teachings of the Holy See that might conflict with their recognition of the 
legitimacy of King George. The Catholics’ oath was more detailed and 
required explicit renunciation of any right of Bonnie Prince Charlie to the 
throne. It was, once again, an oath that would have saved Thomas More’s 
life. The similarly titled 1791 Catholic Relief Act was much broader than its 
constrained predecessor of 1778. It was enacted following the 1787 Edict of 
Versailles by Louis XVI of France, which has gone down in history as 
effectively the successor document to the Edict of Nantes. The French edict 
restored to Protestants in France their ability to practice their religion. Louis 
XVI’s edict was inspired both by French Enlightenment figures and the 
constitutional revolution taking place in the new United States. Benjamin 
Franklin was at that time in Paris, promoting the idea of religious toleration. 
The 1791 Catholic Relief Act in England reiterated the changes in the 


required oaths and repealed more than twenty preexisting penal laws 
punishing Catholics for worship, teaching, preaching, and failing to take 
oaths. 

These statutes did not provide full mghts for nonconformists and 
Catholics to participate in the political process, hold governmental 
positions, have equal access to military rank, or attend public universities. 
Nor were nonconformist religion and education subsidized by the state, as 
were the worship and education in the Church of England. Symbolically, 
the Church of England remained the official church of the state and was 
granted priority and prestige because of its position. And, of course, the 
monarch continued to be required to be a member of the established Church 
of England. Although there would be many liberalizing changes in the 
nineteenth century that further undermined the established church that had 
existed since the sixteenth century, the Church of England remains in the 
twenty-first century the legally established church. 


CONCLUSION 


Protestant established churches continued to exist in Europe throughout the 
eighteenth century. Nevertheless, a few scattered examples of 
disestablishment had begun by the century’s end. With the generous benefit 
of hindsight, the movement toward disestablishment and the favoring of 
religious toleration can be seen emerging between 1648 and 1800. It should 
not be imagined that the path was smooth, unidirectional, or inevitable. 
Many of the first regimes to allow limited forms of religious toleration in 
the eighteenth century—including regimes in England, the Dutch Republic, 
and the American colonies of Maryland and the Carolinas—quickly 
reverted to earlier discriminatory practices. Thus, while the larger trend was 
in a more tolerant direction, there were many detours, eddies, backtracks, 
and dead ends along the way. While many Protestant states with established 
religions made notable progress toward inter-Protestant toleration between 
1648 and 1800, there remained significant societal and legal discrimination 
against religious minorities (particularly Catholics and Jews) well into the 
nineteenth century. 


NOTE 


1. The English Parliament, located in Westminster in London, enacted laws not only for England 
(and Wales) but also separately for Scotland, Ireland, and English colonies. Although the 
general pattern of laws in the different realms often coincided, there were significant 
differences. 
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CHAPTER 13 


CHRISTIANITY AND LAW IN TH 
E EARLY AMERICAS 


TAMAR HERZOG 


ROOTS OF RELIGIOUS AND LEGAL ENTWINEMENT 


Historians tend to imagine law as a secular affair. Looking to the past, they 
identify it with the state and, most particularly, the king, whom they 
consider the principal lawmaker. Yet individuals and communities in the 
early modern period in both Europe and beyond believed that (for lack of a 
better term) a civic order and a religious order, which were deeply 
entangled, equally guided them toward the adoption of just solutions. For 
most people of that time, religious and civic law penetrated each other to 
such a degree that it would be difficult to discuss them separately. 

These features were already evident in Europe, where the conversion of 
the Roman Empire to Christianity led both to the Christianization of Roman 
law and the Romanization of the church. They continued operating in the 
early Middle Ages, when missionaries who expanded Christianity 
throughout Europe carried with them not only a new religious creed but 
also a new Roman culture and, alongside it, many elements of a new law of 
Roman origin. This intertwining of faith and law was also evident during 
the late Middle Ages, a period that featured the so-called rebirth of Roman 
law, when the study of canon law was as present and frequent as Roman 
law was in the new schools and universities that were founded across much 
of the Continent.! During this period, scholars of both Roman and canon 
law constantly conversed with one another, and they often referenced the 
same sources and were involved in the same debates. Discussions and 
institutions that began in one sphere could easily impact the other. 
Especially striking in this regard—but only one example among many— 
was the way papal efforts to affirm the supremacy of the See of Rome 


within the church and vis-a-vis the bishops contributed to the development 
of legal and political models that would lead to the birth of states and the 
emergence of sovereignty.” Just as significant was the elaboration of a new 
procedural method, the Romano-canonical ordo iudiciarius, which 
instructed judges in how to proceed and how to weight the evidence. 
Having begun in ecclesiastical courts, this procedural method was soon 
taken up and developed by many local, feudal, and royal courts thereafter, 
becoming the most common juridical procedure that most tribunals across 
the Continent used in one measure or another.’ It is therefore not surprising 
that most university-trained jurists studied both Roman and canon law, and 
that the body of thought they shared came to be known as ius commune 
because it was allegedly common to all Christians. 

Not only were civic and religious law entangled, but in most European 
countries the court system included a variety of different courts, among 
them ecclesiastical courts. These courts, which applied canon law, but 
whose activity was often guided by local customs sometimes of civic 
origin, dealt with a huge plethora of issues, such as marriage and filiation, 
as well as with other questions that today we would associate with civil law, 
such as which contracts were allowed and which prohibited, and what a 
judge was required to consider as he proceeded to decide a case. 

These features of law were shared across much of Europe, including 


England.* Both the courts of common law and English practitioners in local 
and feudal courts often looked to canon law to interpret and supplement the 
norms they wished to impose. Ecclesiastical courts were incredibly 
important, and even after the Reformation they continued to apply canon 
law with only a few modifications. The weight of the heritage of Roman 
and canon law as well as ius commune in England was particularly felt in 
the royal chancery and the equity courts, whose officers and judges, at least 
until the seventeenth century, were often university trained. 


CHRISTIANITY AND LAW APPLIED TO THE AMERICAS 


Given this situation in Europe, it should come as no surprise that 
Christianity was also essential to the legal development of European 
empires. Its importance was clear from the very beginning. As the 
Portuguese and, later, the Spaniards began expanding overseas, first to 


Africa and then to the Americas and Asia, their authorities immediately 
searched for papal approval. Considering the pope as the head of a Christian 
ecumene, and thus the ultimate judge among Christian princes, secular 
authorities requested papal bulls that would grant them rights in the 
territories already “discovered” or yet to be reached. One of the best known 
of these bulls, though not the first, was the bull Jnter Caetera, which in 
1493 gave the Spanish monarchs exclusive right of dominion over large 
parts of the globe in return for the commitment to evangelize natives. 

While in subsequent years many relied on the bull to justify Spanish 
imperialism, others turned to theology, canon law, and Roman law to 
achieve the same goal. Towering among those who labored to explain 
European presence and activity in the Americas by referencing these other 
sources was a Dominican theologian, Francisco de Vitoria (1483—1546). A 
member of the School of Salamanca, which had wide-reaching presence 
and included many adherents across the globe, Vitoria was convinced that 
moral theology could (and must) give answers to the most pressing 
contemporary political and legal questions, among them, What were the 
rights of Europeans and indigenous peoples in the Americas?> Vitoria and 
several of his colleagues are now credited with inventing modern 
international law. To justify Spanish (and European) presence overseas, they 
argued that a natural law, which they identified as the law of nations (ius 
gentium), bound all humans, irrespective of where they lived, who they 
were, and whether they agreed or not. This law, which God inscribed in the 
heart of every person, included a series of rights and obligations that could 
(and must) be applied (also) in the Americas. The Salamanca theologians 
specified what this natural law included by observing religious and legal 
sources as well as by deploying logic. 

English colonists largely followed these discussions, which they adopted 
as their own.° Some, however, imagined that their rights and duties in the 
Americas and vis-a-vis the indigenous peoples likewise depended on a 
divine law that ordered that they populate the earth. Many believed that 
they had arrived at the Americas “under the authority of two written texts: 
the Bible and the law,” and thus considered the Bible as a normative source 
equal in importance to all others.’ Particularly famous in this regard, though 
not completely unique, were the Puritans, who suggested that they were 
“the chosen people,” and who sometimes portrayed their immigration to the 


Americas as emancipation from captivity in Egypt and entry into the 
Promised Land. 


THE STATUS OF INDIGENOUS PEOPLES 


The entanglement of Christianity and law served not only to explain 
European presence overseas but also to justify, construct, debate, and 
explain colonial structures. The conversion of indigenous peoples, for 
example, which was often mandated by law, greatly shaped the normative 
system. If the Spanish thirteenth-century compilation of ius commune 
known as the Siete Partidas began with announcing the powers of the 
church, so did the famous collection of royal orders to Spanish America, the 
Recopilacion de Indias (1680). There and on multiple other occasions, the 
Spanish monarchs ordered indigenous peoples to accept Christianity and 
instructed Spaniards about their duty to convert them. To facilitate this task, 
in 1537 the pope issued a bull (Sublimis Deus), in which he declared 
indigenous Americans, identified as “Indians,” rational beings who could be 
converted, who should not be enslaved, and who had rights to their 
properties. Spanish colonial jurists and practitioners followed suit, affirming 
that indigenous peoples were indeed potential converts but concluding on 
multiple occasions that they were a particular type of convert who, in their 
condition as “miserable,” required special protections.® This classification 
of certain individuals or groups as miserable had European origins (in 
Europe, widows and orphans, for example, were characterized as 
miserable). Its application to the indigenous peoples living in the Americas 
was first proposed by the clergy with the goal of facilitating evangelization. 
Soon, however, it was adopted in the civic sphere. By virtue of this status, 
indigenous individuals could, for example, enjoy free legal representation. 
Protection, however, came with severe limitations. In their condition as 
miserable, indigenous actors could not represent themselves, and their 
capacity to conduct many legal transactions, such as selling land, was 
severely restricted. 

The duty to convert could lead to other repressive measures. As in 
Europe, despite the conviction that conversion must be free, the indigenous 
inhabitants could be forced to hear sermons. In sixteenth-century Spanish 
America, this rule became a powerful tool because refusal to listen could 


justify the launching of a “just war,” which could bring about dire 


consequences, such as slavery and dispossession.” The obligation to convert 
(and the duty to listen) justified the forced removal of indigenous peoples to 
mission towns and their grouping in special villages (congregaciones or 
reducciones), where they could be easily instructed. Removal often led to 
the end of local autonomy and the loss of land. 

In Portuguese America, committees charged with missionary work (junta 
das missões) and composed mostly of friars also issued decisions on 
whether it would be legal for colonists to launch a “just war” against 
indigenous groups.!° Among the principal reasons for authorizing war was 
indigenous refusal to listen to missionaries. Indigenous animosity to 
missionaries, however, was not necessarily tied to religious questions. In 
many cases, it was motivated by the realization that Iberian penetration into 
new territories often began with missionary presence. Missionaries, rather 
than colonists and state officials, were on the forefront of the expanding 
colonial frontier, and they were often responsible for introducing not only a 
new creed but also colonial structures, colonial impositions, and colonial 
law. In both Spanish and Portuguese territories, missionaries often 
negotiated with not-yet-subjugated indigenous groups, defended the 


interests of their monarchs against European rivals, and even founded and 


trained military forces that both defended and enlarged colonial territories. !! 


These actions by missionaries on the borderlands were viewed as a 
“spiritual conquest,” but they had many nonspiritual consequences. Among 
other things, by converting the indigenous inhabitants, missionaries 
transformed them into vassals and therefore into subjects of the emerging 
colonial order. 

The presence of religion was additionally clear in other ways. In Spanish 
and Portuguese America, clergy and friars frequently informed decision- 
makers about a host of different matters, and the information they supplied 
easily led to the adoption of a great variety of policies and norms. 
Particularly notable in this regard was the advocacy of Bartolomé de las 
Casas (1484—1566) in favor of natives. Las Casas, a Dominican missionary, 
denounced the atrocities committed overseas and urged the Spanish kings to 
make amends.!* He was concerned about the plight of indigenous peoples 
and the resulting inability to convert them, but he was equally worried 
about the impact of colonialism on Spaniards. Unless the king intervened 


quickly and effectively to change the situation, he argued, both the king and 
Spaniards would be punished by God. Las Casas is credited with 
persuading the Spanish monarchs to undertake important legal reforms, 
such as the New Laws (1542), which prohibited the enslavement of 
indigenous peoples, restricted the ability of Spaniards to control indigenous 
labor, and charged governors with the protection and well-being of 
indigenous individuals. 

The degree to which Christianity shaped colonial structures and laws was 
equally evident in the English colonies. The first charters of the Virginia 
Company and Maryland, for example, expressed the 
commitment/obligation of colonists to convert the indigenous. In some 
parts of New England, legislation was passed requiring all indigenous 
persons to undertake religious instruction. As in Ibero-America, the duty of 
English settlers to convert the indigenous population often provided a 
means and an explanation for the specific legal regime applied to the 
indigenous. It authorized the regulation of indigenous behavior and justified 
the founding, for example, of praying towns, where Anglo understanding of 
social interactions was applied to the distribution and fencing of lands, the 
formation of courts that instilled norms attuned to Puritan values, and the 
creation of political institutions akin to English establishments. In 
Massachusetts, the General Court pronounced against forced conversion yet 


punished those indigenous persons who “obstinately denied the true god.”!? 
On occasion, conversion could protect the indigenous. For example, in 
Virginia, the duty to convert indigenous peoples justified legislation that 
prohibited their enslavement. In other places, conversion slowed processes 
of annihilation and removal or helped traditional indigenous authorities 
preserve their status or create new alliances. Throughout the English 
colonies, missionaries instructed their indigenous listeners not only on the 
tenets of Christianity but on a variety of other matters as well. They gave 
their converts advice and sometimes even financial and practical support, 
such as teaching them how to communicate successfully with English 
officials and judges. Religion could serve on occasion to justify violence, 
some colonists arguing that both their victories and their defeats in war 
were part of a divine plan meant to express punishment or bestow rewards. 


THE STATUS OF PERSONS OF AFRICAN DESCENT 


If religion served to integrate indigenous persons, it could similarly serve as 
an excuse for the enslavement of persons of African descent. The salvation 
of souls and spiritual freedom, many contemporaries argued, were more 
important than actual, corporal liberty.'* If slavery enabled conversion, then 
it was justified. Iberian monarchs were particularly adamant about these 
connections. As early as 1518, for example, the Spanish kings instructed 
that all arriving enslaved persons must be Christians, and in the 1540s they 
ordered the owners of enslaved persons to care for the conversion of those 
enslaved persons who were not yet Christian. Though we have ample proof 
that these instructions were not always followed, we know that many 
enslaved persons did convert. Scholars note that the recognition that 
enslaved persons could convert—that is, that they were eligible to convert 
and could freely choose to do so (conversion in theory depended on free 
choice)—had important consequences for the status of enslaved persons, 
because such freedom presupposed that they were legitimate decision- 
makers, endowed with a legal personality and legal capacity. Initially, the 
English colonies that introduced slavery mostly followed Iberian precedents 


that encouraged conversion and allowed enslaved persons to earn money, 


buy and sell properties, and obtain manumission.!> 


Yet despite the alleged importance of conversion and the connection 
many contemporaries made between slavery and the salvation of souls, 
conversion was rarely acknowledged as a means for obtaining liberty. As 
early as the sixteenth century in Spanish and Portuguese America, and in 
seventeenth- and eighteenth-century Anglo-America, multiple authorities 
enacted rules specifically instructing that it was not. Though the willingness 
to convert enslaved individuals and recognize their legal personality 
dramatically diminished over time in most English colonies (though not in 
Iberian colonies) some, such as Virginia until the 1730s, granted enslaved 
persons who had converted certain advantages—for example, the right to 
testify in court. 


STATUS AND SOCIAL HIERARCHIES 


Across North, Central, and South America, religion could serve to explain 
and justify differences in status. Many colonial classificatory and 
discriminatory regimes began in the religious sphere and only subsequently 
were applied in the civic sphere. By ascribing differences to particular 
groups, these regimes determined the rights and duties of individuals. In 
Spanish America, notions of “purity of blood” (limpieza de sangre), which 


in Iberia mostly led to discrimination against new converts and heretics, 


progressively mutated to justify the introduction of racial hierarchies. '° 


Similar processes transpired in Luso-America, where the treatment of 
individuals of mixed ancestry often followed church doctrine regarding the 


status of new converts (neophytes).!’ In Anglo-America, this understanding 
led to the gradual conflation of Christian with white and the classification 
of all other persons as heathens, who were external to the community and 
the protection of its laws.! Their condition as outsiders not only led to 
discrimination but also exposed them to the peril of “just war,” which could 
lead to their enslavement. Christianity, which prohibited sexual contact with 
nonbelievers, would eventually be mobilized to justify bans against 
interracial sex. 

Moreover, the church intervened in processes of hierarchization in other 
ways. For example, in many areas, baptismal records registered the colonial 
category to which newborns belonged. As a result, baptism provided a 
formal occasion at which colonial individuals were classified into groups, a 
classification that could have enormous repercussions on their duties and 
rights in the civic sphere. In some places, classification was supplied by the 
parties, but in many others the priest decided who was what, not only in 
baptism but also in other parish registries, such as marriage registries. 
Producing, enhancing, negotiating, and often providing written proof of 
status, the civic authorities frequently followed suit, using the categories 
created and maintained by the church to decide how to apply certain laws. 
For example, church registries could support the conclusion that a particular 
person was indigenous and, thus, owed some taxes but not others. The 
registry could justify exclusion from admission to universities, professional 
guilds, or office holding. 


BLURRING OF CIVIC AND RELIGIOUS BOUNDARIES 


The copenetration of law and religion, however, was not restricted to 
debates about the legitimacy of European presence in the Americas or the 
treatment of subjected populations. Rather, it permeated colonial life. Thus, 
although scholars continue to debate the role of religion in structuring 
politics and forming law in the English colonies (including its role in 
American independence), and while they highlight the great diversity of 
patterns and examples, it is nonetheless clear that those inhabiting the 
colonies did not always or necessarily distinguish between a religious and a 
civic sphere, or between religious and civic obligations. For many English 
colonists, law expressed both a commitment to the word of God and an 
instrument to ensure the formation of (good) Christians. In many English 
settlements, the civic and religious authorities were not neatly separated, 
nor were civic and religious norms. Civic law was intended to reproduce 
Christian values, and in cases of legal lacuna, religious laws could be 
directly applied. The Bible was of particular importance in New England, 
where, according to some scholars, English law was adopted only if it was 
not repugnant to the commands of scripture. In some colonies, ecclesiastical 
courts functioned side by side with civic courts. In others, they could 
overlap—for example, a Quaker meeting could serve as a legal forum to 
resolve commercial disputes.” 

The scriptures were likewise central to legal reasoning and theories of 
kingship and justice in Spanish America, where petitioners in both 
administrative cases and the courts could cite the Bible to justify what they 


wanted to achieve.?? Theology could serve to solve juridical questions, and 
theologians were considered suitable candidates to serve as judges because 
their knowledge was not radically distinct from that of jurists. Habitually, 
the clergy were one of the main channels for disseminating legal 
knowledge. Members of the clergy, often serving as the only authorities 
permanently present in colonial settlements, instructed their communities 
on matters of law. They did so by delivering sermons, hearing confessions, 
giving advice, and sitting as judges in ecclesiastical courts.?! Both orally 
and in writing, members of the clergy and the religious orders translated 
abstract legal debates into concrete examples and practices, which were 
more suitable for the conditions and needs of their parishioners. The 


solutions these clergymen proposed could thereafter be imitated elsewhere, 
thus leading to the creation of new norms. While influencing the law, the 
writing of moral theologians became increasingly juridical over time, as 


they turned to ius commune to give specific advice on a plethora of moral 


questions.” 


In both Spanish and Portuguese America, the church also intervened in 
legal affairs and the administration of justice through the working of 
ecclesiastical courts and the Inquisition, a court that specialized in detecting 
and penalizing heresy. But the church could interfere in the work of civic 
judges by granting asylum to criminals and forbidding the civic authorities 
to apprehend them. Sanctioned by both canon law and civil law, this 
protection operated somewhat similarly in early Anglo-America. 


RELIGION AND LAW: PERSONS OF INDIGENOUS AND AFRICAN 
DESCENT 


There is reason to believe that many persons of indigenous and African 
descent came to view the relations between religion and law in much the 
same way that the European colonizers did. In Spanish America, Catholic 
catechisms and sermons translated into indigenous languages demonstrated 


that religious teaching sought to influence legal perceptions. The 
introduction of Christian dogma among locals, for example, ushered in a 
new regime of self, which influenced ideas about criminal intention, made 
the existence of crimes of thought prevalent, and established the notion of 
criminal responsibility as distinct from the duty for restitution. While 
influencing individuals, there is ample evidence that Christianity also 
shaped how indigenous officials adjudicated conflicts and punished 
offenders. Studies of criminal proceedings by these authorities conducted in 
indigenous languages demonstrate that terminology as well as ideas 
originating in missionary texts greatly inspired the way in which these 
authorities proceeded.’ Indigenous actors also learned to use Christianity 
to their benefit, invoking, for example, Christian universalism and 
egalitarian ethos to demand improved treatment or rights. Many used the 
ecclesiastical courts to discuss important legal issues, such as the extension 
of indigenous jurisdiction and social control. 


In the English colonies, indigenous peoples who wished to form an 
alliance with the invaders could quote the scriptures or use Christian 
terminology to justify the need for peace. They could suggest that their own 
indigenous enemies wanted to harm them because they wished to convert, 


which is why they deserved protection from the colonists.*> Indigenous 
individuals could accuse others of being “bad Christians” and thus 
untrustworthy, and they directly connected religious and civic order, 
arguing that the commitment to one led to the adoption of the other. 
Indigenous actors could also use Christian terminology in land transactions 
or in instructions prohibiting descendants from selling the land, and they 
could invoke God as their witness in different legal interactions. 

Occasionally missionaries helped indigenous communities and persons 
forge these connections between religion and law. Yet there is plenty of 
evidence that at least some indigenous actors studied the Bible and could 
use it to challenge the English on diverse issues on their own initiative. 
They invoked Christian terminology in criminal courts, in which guilt and 
punishment were often inspired by Christian teaching, in which religious 
piety could be used as a defense, and in which punishments were often 
lighter when dealing with indigenous criminals who were Christian. 

Similar observations could be made regarding enslaved persons of 
African descent, most particularly in Spanish America, where the literature 
surveying their experiences is exceptionally large. This literature affirms 
that especially those residing in cities, as most did, were often keenly aware 
of their rights and obligations and the opportunities provided to them by the 
legal system. Considered as Christians and often as vassals, enslaved 
persons used religious idioms to justify in court why enslaved spouses 
could not be separated, to demand their conjugal rights, and to explain why, 
despite being enslaved, they must be well-treated or why they should be 
emancipated.*° Enslaved persons recurred frequently to ecclesiastical 
immunity, and they used the protection of the church to defend themselves 
against abuses. They invoked their Christianity when demanding other 
rights, such as the right to rest on Sundays and holidays and to have time off 
to attend church services. Some enslaved persons even suggested that their 
testimonies in court must prevail because, as suffering Christians, they were 
particularly trustworthy. They could strategically accuse their rivals of 
being “bad Christians” and thus of not meriting either aid or trust. As with 
Christian of indigenous descent, the status of Christians of African descent 


enabled some of them, at least on occasion, to leverage the ideology of 
Christian equality to their benefit. 

Enslaved persons might have obtained knowledge of these possibilities 
from other enslaved individuals, friends, or relatives, or they might have 
resided in households in which they had access to advice, but legal 
information could likewise be provided to them by the clergy or obtained by 
meeting others in religious services or religious festivities. Religious lay 
confraternities, which included many of African descent, both enslaved and 
free, were particularly instrumental to that end, as they facilitated 
opportunities for socialization, mutual aid, and sometimes even active 
assistance in legal matters. But while religion had its emancipatory 
potential, it often played a major role in social control, as the religious 
authorities and courts constantly strove to regulate behavior and discipline 
those who failed to comply with expected norms. 
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CHAPTER 14 


CHRISTIANITY AND LAW IN TH 
E ENLIGHTENMENT 


HAROLD J. BERMAN AND JOHN WITTE JR. 


INTRODUCTION 


The Enlightenment is a canopy term covering a wide variety of intellectual 
and political movements in early modern Europe and North America: 
rationalism, empiricism, positivism, utilitarianism, liberalism, 
contractarianism, nationalism, and democratic revolution-making. These 
movements drew on some of the greatest Western minds of the long 


eighteenth century (1688-1815).' Included among the Enlightenment 
illuminati were Montesquieu, Diderot, Voltaire, D’Almbert, Condorcet, and 
Rousseau in France; Hobbes, Locke, Priestly, Newton, Paley, and Bentham 
in England; Hume, Hutcheson, Reid, Home, and Smith in Scotland; 
Leibniz, Wolff, Spinoza, and Kant in Germany; Beccaria and Vico in Italy; 
Franklin, Jefferson, Paine, Hamilton, and Madison in America. What helped 
to bring these great minds together was their relentless publication program 
—from massive encyclopedias that galvanized human knowledge to pithy 
pamphlets that catalyzed popular revolutions. What also helped was their 


ability to translate their teachings into new and enduring legal, political, 
social, and scientific reforms.” 

Some of these Enlightenment figures were professed Christians, and 
some early liberal writers, such as John Locke and Frances Hutcheson, 
wrote on biblical and broader Christian themes. But the Enlightenment 
adopted a new set of secular beliefs that supplemented—and eventually 
challenged—traditional Christian teachings and practices. For 
Enlightenment exponents, God was not an intensely active sovereign, 
involved and invoked in the daily lives of persons, peoples, and political 
affairs. God had created a clockwork universe that now operated 


autonomously by the laws of nature and nature’s God and their elaboration 
by state positive laws. The individual was not so much a sinner seeking 
eternal salvation through faithful sacramental living under the guidance of 
the church. Every individual was created good and equal in virtue, vested 
with inherent rights of life and liberty, and capable of choosing his or her 
own means, measures, and modes of happiness. Reason was no longer the 
handmaiden of revelation, rational disputation no longer subordinate to 
homiletic declaration. The rational process, conducted privately by each 
person in accordance with conscience, and collectively in the open 
marketplace of ideas, was a sufficient source of private morality and public 
law. The nation-state was not so much a national church or a divinely 
blessed covenant people under God’s vice-regents, who exercised political 
authority by divine right. The nation-state was to be glorified in its own 
right. Its constitutions and laws were sacred texts reflecting the general will 
of the collective national culture. Its rulers and officials were secular 
priests, democratically representing the sovereign people. 

These Enlightenment teachings—on deism, individualism, rationalism, 
and democratic nationalism—helped to transform the Western legal 
tradition in the eighteenth and early nineteenth centuries. These teachings 
figured widely in the new revolutionary declarations and constitutions that 
limited government and enhanced liberty; new injunctions to separate 
church and state; new limits on church authority and canon law; new 
criminal laws and procedures and methods of criminal investigation and 
punishment; new expansion of the rights to marry, divorce, and remarry; 
new commercial, contractual, and other laws of the private marketplace; 
new laws of private property and inheritance; new harm-based, not fault- 
based, laws of delicts and torts; new agitation for the abolition of slavery 
and the liberation of women, children, workers, and others. A number of 
these Enlightenment-inspired reforms came to prominent display in 
Sweeping new legal codes that systematized and modernized the law and 
promoted the legal unity of nations and territories. The most influential 
were the Prussian General Civil Code of 1794, the new Napoleonic codes of 
civil law, criminal law, civil procedure, and commercial law of 1804—11, the 
Austrian Civil Code of 1811, the Bavarian Penal Code of 1813, and the 
scores of new codes that followed. Particularly, the French Civil Code of 
1804 was adopted in territories conquered by Napoleon (such as Belgium, 
Luxembourg, and the Netherlands, and portions of Italy, Poland, 


Switzerland, and Germany), but it also became the model for many other 
codifications worldwide, especially in Romania, Spain, Portugal, and much 
of Latin America as well as Quebec, Louisiana, and, later, Egypt and 
several French colonies in Africa. 

Some of these legal reforms were born of firm and violent rejections of 
Christianity and its traditional legal teachings. The 1789 French Revolution, 
in particular, featured a devastating attack on the French Catholic Church 
and its clergy, art, buildings, literature, schools, charities, canon law, and 
legal institutions—anti-Catholic measures that echoed in other parts of 
Europe and North America until the twentieth century. Some of these legal 
reforms deliberately combined traditional Christian and new liberal 
teachings. The 1776 American Revolution, for instance, and the massive 
state and federal constitutions that followed drew as heavily on Anglican, 
Baptist, Calvinist, Methodist, and Quaker teachings as on the liberal 
teachings of the English, Scottish, and American Enlightenments. 
Moreover, many Enlightenment-based legal reforms were often generalized 
versions of longstanding Christian teachings and practices. Thus, covenants 
were translated into contracts, sins into crimes, righteousness into justice, 
sacraments into civic rituals, creation narratives into mythical states of 
nature. And longstanding Christian legal ideas and institutions of rights and 
liberties, sovereignty and authority, marriage and family, charity and 
education and more were now recast with new rational, natural, and 
utilitarian logics in lieu of the old biblical, theological, and dogmatic 
arguments that had sustained them for many centuries before. 

This chapter samples this transformative era in the Western legal 
tradition. It offers four examples: the reforms of politics and constitutional 
law, which featured both cooperative and antagonist relations between the 
Enlightenment and Christianity; the reforms of legal education and the 
reforms of criminal law and procedure, both of which were more decisively 
Enlightenment based; and the reforms of marriage and family law, during 
which the Enlightenment largely accepted Christian teachings. This chapter 
also includes cross references to several other chapters herein that take up 
these and other themes more fully. 


POLITICAL REFORMS AND CONSTITUTIONAL LAW 


Both the antagonistic and cooperative interactions of the Enlightenment and 
Christianity were on full display in the political and constitutional reforms 
born of the American and French Revolutions of 1776 and 1789. In the 
eighteenth century, Enlightenment writers built a powerful new 
contractarian theory of natural rights and constitutional powers, drawing in 
part on pre-Christian Greek and Stoic teachings. John Locke, Jean Jacques 
Rousseau, Thomas Jefferson, and many others argued that all persons were 
created equal and vested with natural rights of life, liberty, property, and 
pursuit of happiness. All persons in their natural state were free to exercise 
their natural rights fully. But life in this mythical “state of nature” was, at 
minimum, “inconvenient,” as Locke put it—if not “solitary, poor, nasty, 
brutish, and short,” as Thomas Hobbes had said. For there was no means to 
balance and broker disputes between one person’s rights and the rights of 
all others; no incentive to invest or to create property or to conclude 
contracts when one’s title to property or the fruits of one’s labor were not 
sure; no means to marshal collective action in the face of war, disaster, or 


force majeure. Ultimately, the state of nature was a “war of all against all.” 

Consequently, Enlightenment writers continued, rational persons chose to 
move from this state of nature into societies with stable governments. They 
did so by entering into social contracts and by ratifying constitutions to 
govern and protect their newly created societies. By these instruments, 
persons agreed to sacrifice or limit some of their natural rights for the sake 
of creating social order and peace and not harming their neighbors. They 
also agreed to delegate their natural rights of self-rule to elected officials 
who would represent and exercise executive, legislative, and judicial 
authority on their behalf. At the same time, however, these social and 
political contracts enumerated the various “unalienable” rights and liberties 
that all persons were to enjoy, and the conditions of due process of law 
under which alienable rights could be limited, abridged, or taken away by 
the state. These contracts also stipulated the rights of the people to elect and 
change their representatives in government, and to be tried in all cases by a 
jury of their peers. Several colonial constitutions in the Americas, starting 
with John Locke’s Fundamental Constitution of Carolina (1669), reflected 
these new liberal views, just as earlier covenants, beginning with the 


Mayflower Compact (1620), reflected traditional Calvinist 


constitutionalism.* 


American Developments. These new Enlightenment teachings of social 
contracts and constitutions came to robust expression in the American 
Revolution against English colonial rule. In the 1760s and early 1770s, the 
American colonists sought to secure “all the rights, liberties, and 
immunities of free and natural-born subjects” of England, which had been 


largely foreclosed to them. These rights went back to Anglo-Saxon 
charters, the 1215 Magna Carta, the 1628 Petition of Right, the 1689 Bill of 
Rights, and other documents born of earlier Christian legal teachings. This 
strategy of adducing ancient constitutional rights and their Christian 
foundations had worked effectively for earlier Christian revolutionaries in 
England, Scotland, France, and the Netherlands. Thus, in the run-up to the 
Revolution, American Christian preachers and pamphleteers pushed this 
same argument for how to resist and revolt against their new English 


oppressors. But as English oppression persisted, the American colonists 
changed course. Under Thomas Jefferson’s inspiration, they issued the 
Declaration of Independence of 1776, which pulsed with strong 
Enlightenment sentiments: 


We hold these truths to be self-evident, that all men are created equal, that they are endowed by 
their Creator with certain unalienable Rights, that among these are Life, Liberty and the pursuit 
of Happiness.—That to secure these rights, Governments are instituted among Men, deriving 
their just powers from the consent of the governed, —That whenever any Form of Government 
becomes destructive of these ends, it is the Right of the People to alter or to abolish it, and to 
institute new Government, laying its foundation on such principles and organizing its powers in 
such form, as to them shall seem most likely to effect their Safety and Happiness. 


This iconic statement was deistic in its reference to nature and nature’s God, 
rationalistic in its declaration of self-evident universal truths, individualistic 
in its affirmation of the equal fundamental rights of all, and democratic in 
its assertion of the right of the people to establish the kind of government 


that represents their will.’ 

Comparable Enlightenment sentiments inspired several of the new 
American state constitutions, but now often in combination with traditional 
Christian teachings. The Virginia Declaration of Rights (1776), for 
example, provided in Article I “that all men are by nature equally free and 
independent, and have certain inherent rights, of which, when they enter 
into a state of society, they cannot, by any compact, deprive or divest their 


posterity; namely, the enjoyment of life and liberty, with the means of 
acquiring and possessing property, and pursuing and obtaining happiness 
and safety.” The Declaration went on to specify the rights of the people to 
vote and to run for office; their “indubitable, unalienable, and indefeasible 
right to reform, alter or abolish” their government if necessary; various 
traditional criminal procedural protections; the right to jury trial in civil and 
criminal cases; and freedom of press, speech, assembly, and religion. But 
the Virginia Declaration of Rights also reflected traditional Christian 
sentiments in Articles 15 and 16: “No free government, or the blessings of 
liberty, can be preserved to any people but by a firm adherence to justice, 
moderation, temperance, frugality, and virtue and by frequent recurrence to 
fundamental principles.” Furthermore, “it is the mutual duty of all to 
practice Christian forbearance, love, and charity towards each other.” And 
the Virginia Declaration left in place the traditional establishment of 
Anglicanism in Virginia, which was later outlawed by Jefferson’s Act for 
the Establishment of Religious Freedom in Virginia.® 

Similarly, the 1780 Massachusetts Constitution combined Enlightenment 
contractarian theory and Puritan covenant morality. The preamble provided: 


The people of Massachusetts, acknowledging, with grateful hearts, the goodness of the Great 
Legislator of the Universe, in affording us, in the course of his Providence, an opportunity, 
deliberately and peaceably, without fraud, violence, or surprize, o[f] entering into an Original, 
explicit, and Solemn Compact with each other; and of forming a New Constitution of Civil 
Government for ourselves and Posterity; and devoutly imploring His direction in so interesting a 
Design, DO agree upon, ordain and establish the following Declaration of Rights and Frame of 
Government. 


While enumerating the executive, legislative, and judicial powers of the 
state government and the rights and liberties of the people, the 
Massachusetts Constitution demanded from its political leaders “constant 
adherence to ... piety, justice, moderation, temperance, industry, and 
frugality, [which] are absolutely necessary to preserve the advantages of 
liberty, and to maintain a free government.” It guaranteed the “right as well 
as the duty of all men in society, publicly, and at stated seasons to worship 
the Supreme Being, the great Creator and Preserver of the universe,” on the 
ground that “the public worship of God and instructions in piety, religion 
and morality, promote the happiness and prosperity of a people and the 
security of a republican government.” And the Massachusetts Constitution 
strongly supported education, for “the encouragement of arts and sciences, 


and all good literature, tends to the honor of God, the advantage of the 


[Christian religion, and the great benefit of this and other United States of 


America.” 


Like many of the individual state constitutions, the 1787 Constitution of 
the United States was cast as a government compact or contract by the 
American people in their several states: “We the People of the United 
States, in Order to form a more perfect Union, establish Justice, insure 
domestic Tranquility, provide for the common defense, promote the general 
Welfare, and secure the Blessings of Liberty to ourselves and our Posterity, 
do ordain and establish this Constitution for the United States of America.” 
The Constitution separated and enumerated the legislative, executive, and 
judicial powers of the national government and set checks and balances on 
the exercise of these powers. The 1791 Bill of Rights guaranteed citizens 
freedoms of religion, speech, assembly, and press; the right to bear arms; 
freedom from forced quartering of soldiers; freedom from illegal searches 
and seizures; various criminal procedural protections; the right to jury trial 
in civil and criminal cases; the guarantee not to be deprived of life, liberty, 


or property without due process of law; and protection against eminent 


domain without just compensation.!° 


The US Constitution prohibited the administration of “religious test 
oaths” for federal office. The First Amendment further prohibited the legal 
establishment of a national religion while guaranteeing free exercise of 
religion for every peaceable faith. This was a marked change from legal 
patterns that went back to the fourth-century Roman Empire, which first 


established Trinitarian Christianity by imperial law.!! Every European 
nation in the eighteenth century still had an established religion—whether 
Catholic, Anglican, Calvinist, Lutheran, or Orthodox. And most European 
nations systematically excluded, deprecated, or at best tolerated dissenting 
religions—whether Catholic, Protestant, Orthodox Christian, Jewish, 
Muslim, or others. By deliberate contrast, the United States as a whole 
insisted on the freedom of all religions and the establishment of none. By 
1833, every American state constitution provided the same guarantees. This 
new American constitutional experiment reflected not only Enlightenment 


liberal teachings but also a variety of Puritan, Evangelical, Quaker, and 


Civic Republican views. !? 


French Developments. Enlightenment liberal views proved more 
singularly decistve—and disruptive—in shaping the constitutional reforms 
of the French Revolution (1789—99). With ample popular and intellectual 
buildup in the prior decades, the Revolution erupted with violence against 
royalist government, aristocratic privilege, economic oppression, and 
Catholic hegemony. The initial constitutional texts had familiar terms, some 
of them drawn from American prototypes. The French Declaration of the 
Rights of Man and of the Citizen (1791) enumerated various “natural, 
unalienable, and sacred rights,” including liberty, property, security, and 
resistance to oppression; “the freedom to do everything which injures no 
one else”; the right to participate in the foundation and formulation of law; 
the equality of all citizens before the law; and equal eligibility to all 
dignities and all public positions and occupations according to one’s 
abilities. The Declaration also included basic criminal procedural 
protections, freedom of opinion, freedoms of speech and press, and rights to 
property. The 1790 Civil Constitution of the Clergy further guaranteed “the 
freedom of every man ... to exercise the religion to which he is attached.”!? 
This latter provision was a marked constitutional change; a century before, 
King Louis XIV had issued the Edict of Fontainebleau (1685) that violently 
killed and uprooted tens of thousands of French Calvinists from this 
predominantly Catholic land, driving the survivors, called Huguenots, 
throughout Europe, Great Britain, North America, and southern Africa. 

In the 1790s, however, French revolutionary politicians unleashed their 
fury against Roman Catholicism, too. Vicious new policies exiled some 
thirty thousand priests, imprisoned and killed several hundred more, and 
killed untold thousands of Catholic lay men, women, and children in bloody 
battles and executions. The government closed all monasteries and 
convents, looted or destroyed much priceless religious art, and converted 
numerous churches into sites for state-designed rites. The government also 
severely truncated the jurisdiction of Catholic church courts and canon 
laws, and closed down many of the church’s traditional legal, political, 
educational, and charitable institutions, some of which had operated in 
France for nearly a millennium. The Concordat of 1801 between Napoleon 
and the Holy See temporarily restored a measure of peace, order, and 
restitution, but the Catholic Church and the French state remained in 
perennial conflict for the next century and more. French authorities gained 
control over much remaining church property, education, charity, and polity, 


and then severed the state’s financial support for the church in the 1905 


Law of Separation of Church and State.!4 

In response, the nineteenth-century papacy condemned liberalism, human 
rights, religious freedom, and separation of church of state—a formal 
position that slowly softened with the Catholic social teachings movement 
after 1890 but remained canonical until the sweeping reforms of the Second 
Vatican Council (1962—65). Similarly, Anglicans like Edmund Burke and 
Calvinists like Groen von Prinsterer inveighed strongly against the anti- 
Christian measures of the French Revolution. This sparked so-called 
counterliberal and antirevolutionary Protestant political and intellectual 
movements in various parts of Europe and North America. 


LEGAL EDUCATION 


These eighteenth-century constitutional reforms of church and state, and of 
religion and law, also transformed centuries-long patterns of legal 
education. The first Western universities, founded already in the eleventh 
century, had been dominated by the faculties of theology, law, and 
medicine. Together, these three faculties were thought to provide a complete 
education about the soul, mind, and body, respectively. It was common for 
law students to earn at least a dual doctorate in the canon law of the church 
and the civil or common law of the state, and for advanced students to 
combine the study of law with the study of theology. Indeed, bishops, 
deans, abbots, and other church leaders customarily had legal training 
alongside their theological formation, and many judges, law professors, and 
other legal professionals were ranking ecclesiastics. Until the eighteenth 
century, this interlacing of legal and theological education and professional 
life was considered normal for Western societies that routinely established 
Christianity by law. As part of these religious establishments, Catholic 
hierarchs and, later, Protestant rulers chartered most of the major 
universities and professional guilds of the West. They further licensed the 
professors, clergy, and jurists, and in return expected their allegiance and 


defense of the locally established church and state.!° It was a commonplace 
of Western jurisprudence that “Christianity is part of the common law” and 


the civil law.!° 


During and after the eighteenth century, however, this integration of law 
and theology gradually broke down under mounting new pressures. Strong 
Enlightenment philosophical attacks on traditional Christian teachings, 
together with violent attacks on churches and their clergy in some quarters, 
shook Western Christendom to its foundations. Constitutional reforms, 
starting in America, led to the legal disestablishment of religion and to the 
separation of church and state as well as to laïcité movements in many 
Western lands. Comprehensive legal codification movements, starting on 
the Continent, transformed Western state laws and separated these laws 
from many traditional religious, moral, and customary norms and 
institutions. New secular universities, both public and private, sprang up in 
Europe and North America devoted to scientific methodology, free 
academic inquiry, and rigorous debate about all subjects. New (social) 
scientific and sometimes skeptical forms of religious study became ever 
more acceptable in state universities—and led, in the United States, to 
strong divisions between public state schools and universities and private 


religious schools, colleges, and seminaries.!’ Positivist theories of 
knowledge separated higher education into growing numbers of 
increasingly specialized forms of exact, humane, and social sciences, each 
with its own language, methods, literature, libraries, faculty, and students, 
and each equipping professional specialists for the workplace. The 
proverbial “Renaissance man,” praised for wide learning in various fields 
including the classic liberal arts, theology, law, and medicine, gave way to 
the scientific and technical specialist. 

These modern movements undercut the traditional prestige and 
integration of theology and law in the Western academy and broader 
society. Theology, once the proud queen of the sciences that produced the 
coveted clerical leaders of society, was slowly reduced to just another 
discipline in the university, yielding ministers with shrinking cultural 
privilege and intellectual prerogative. The study of law, too, became more 
narrow, specialized, and isolated. In both Europe and North America, legal 
education became focused on local national law, rather than the entire legal 
system being viewed in full intellectual context. In Europe and England, 
law became an undergraduate department, with apprenticeships to follow 
for budding lawyers. In the United States, legal study was sequestered into 


new separate professional schools, often at the edge of campus and heavily 


focused on legal practice. ii 


These reforms of legal education also led to the separation of the 
classical schools of legal positivism, natural law theory, and historical 
jurisprudence. Pre-Enlightenment Christian writers were not only natural 
law theorists, who believed that God had implanted reason and conscience 
in the minds of men and women and had written the law on their hearts, but 
they were also legal positivists and historical jurists, who believed that God 
ordained earthly rulers with the power to make and enforce laws, and that 
the history of law represents the providential fulfillment of God’s plan of 
bringing justice and order into this fallen world. Premodern Western jurists 
reconciled these natural, positivist, and historical dimensions of law by 
finding their source in the Trinitarian God, who is an all-powerful 


lawmaker, a just and compassionate judge, and the inspirer of historical 


change in legal as in other social institutions. !? 


After the Enlightenment, it was no longer possible to appeal to a common 
belief in a Triune God or to a Christian anthropology that emphasized the 
integration of reason, will, and memory in human nature and that sought to 
reconcile the historical, rational, and voluntarist elements of law. Instead, 
natural law theory became increasingly suspect—“a brooding omnipresence 
in the sky,” as Oliver Wendell Holmes Jr. later called it??? Historical 
jurisprudence became increasingly preoccupied with nationalist and cultural 
projects, especially with growing political dangers in Germany and Italy.7! 
Legal positivism by itself became ever more popular in legal education, 
with the study of law reduced to the concrete rules and procedures posited 
by the political sovereign and enforced by the courts. While churches and 
other institutions and practices might be normative and important for social 


coherence and political concordance, they were considered, as John Austin 


put it, beyond “the province of jurisprudence properly determined.” 


CRIMINAL LAW AND PROCEDURE 


The Enlightenment also catalyzed striking reforms of criminal law and 
procedure, especially in France, Germany, Belgium, the Netherlands, and 
Spain and their American and African colonies. These reform movements 
produced dozens of important new codes of criminal law and procedure in 
the nineteenth century. The French criminal law reform after 1789, 


however, was “one of the clearest success stories” of the Enlightenment, 


and it is worth lifting up as illustrative.7* 


Voltaire had not exaggerated when he wrote that the French criminal law 
and procedure of his day, in the mid-eighteenth century, seemed to be 
“planned to ruin citizens.‘ Although the French Criminal Ordinance of 
1670 had delineated different types of crimes and the punishments 
applicable to them, in fact public prosecutors and judges had discretion to 
indict and convict for many offensive or harmful acts not legally defined as 
crimes. Moreover, there was little official or popular control over their 
actions, since proceedings were not public, and courts left few records or 
judicial opinions in criminal cases. Punishments varied “according to the 
status of rank of the offenders” and of the victims, “rather than the nature of 
the crime” committed and proved. Punishments were also cruel, featuring 
“a prodigal use of bodily mutilations” and frequent resort to the death 
penalty for many offenses—including homicide, treason, sacrilege, heresy, 
pandering, and various sex crimes. The arbitrariness and cruelty of the 
substantive criminal law was echoed in criminal procedural law. Suspects 
could be held indefinitely in prison, incommunicado with minimum food or 
drink, while under investigation. Torture could be applied to secure 
confessions in capital cases. The judges, who had purchased their offices, 
were paid by the parties, and bribery was a common practice, exacerbating 
the injustice and the disparities between rich and poor defendants.”> 

Enlightenment liberal reformers like Voltaire, Baron de Montesquieu, 
Cesare Beccaria, and many others waged a decades-long campaign against 
this oppressive system, deriding it as an “irrational” and “barbaric” betrayal 
of fundamental Enlightenment ideals of “liberty, equality, and fraternity.” 
These reformist ideas came to powerful expression in the new penal 
policies of the 1789 Declaration of the Rights of Man and the Citizen and 
the 1791 and 1795 Penal Codes. Together, these documents provided that 
officials could prosecute only those crimes that were expressly prohibited 
by statute. They could inflict only such penalties that were strictly and 
clearly necessary, and then in accordance with a graduated statutory scheme 
of penalties based on the severity of the proven crime. Defendants were to 
be tried by juries of their peers and given legal counsel to defend 
themselves. Defendants were presumed innocent unless convicted by 
overwhelming evidence. They had the privilege against self-incrimination, 
and they could not be tortured or otherwise forced to testify. If convicted, 


like offenses had to receive like punishments, regardless of the rank and 
station of the offender or the victim. Families of capital convicts could not 
be officially stigmatized, nor could their property be taken to reimburse the 
state for the costs of imprisonment, prosecution, and execution, as had been 
traditional.7° 

These early documents were ultimately replaced by the 1810 Penal Code, 
which bore the stamp of Napoleon’s Enlightenment ideas. His guiding 
principle was that criminal punishment should serve the goal of deterrence, 
not retribution or rehabilitation, as had been traditional. Punishments should 
be calibrated to deter the defendant from further crime, and should be 
publicized to deter all others from committing crimes. Napoleon rejected 
retribution either in the sense of making the defendant pay a price for 
violating the law or for enabling the society to avenge the violation of its 
morals. This strong emphasis on deterrence was characteristic of the 
individualistic and utilitarian philosophy of the Enlightenment. Criminal 
acts were to be punished because they harmed other individuals, not 
because they violated the divine or cosmic order, not because they were 
morally wrong, and not because they transgressed the customs or interests 
of the people. Punishment was primarily to deter others. The goal of 
rehabilitating the offender was, of course, consistent with utilitarianism, 
too, and had been reflected in the 1791 Code. In the 1810 Code, however, 
Napoleon opted for general deterrence and against rehabilitation. “Prisons 
are to punish prisoners, not to reform them,” he said, echoing Beccaria; the 
state had no business educating criminals—or for that matter anyone else— 
in the ways of morality and virtue.’ 

These reforms of criminal law and procedure in France—and comparable 
reforms in other lands—were among the firmest Enlightenment rebukes of 
Christian legal traditions and practices. Both the Roman-canonical and the 
inquisitorial procedures that had dominated Western law in the prior 
centuries closely combined crime and sin, righteousness and justice, 


punishment and purgation, the civil and spiritual uses of the law.”® To be 
sure, both Protestant and Catholic reformers in the sixteenth and 
seventeenth centuries had curbed some of the barbarism and excesses of the 
criminal justice system. But it was the Enlightenment that instituted 
sweeping criminal law reforms, in conscious reflection and implementation 
of the secular liberal philosophies of rationalism, individualism, and 
utilitarianism. 


MARRIAGE AND FAMILY LAW 


Unlike the radical reforms of criminal law and procedure, the eighteenth- 
century reforms of marriage and family law were more aligned with the 
Christian tradition. To be sure, in France and other nineteenth-century 
European Catholic-majority nations, Catholic church courts were stripped 
of their marital jurisdiction, marital formation rules were relaxed, and men 
and women were granted rights to divorce for cause and to remarry 
thereafter—bringing these nations more closely in line with Protestant 
family law traditions. Moreover, some Enlightenment liberal teachings 
helped prepare the way for the later nineteenth- and twentieth-century 
movements for women’s rights to property, contract, education, and 
suffrage, and for the enhanced protection and rights of all children, 
regardless of birth status or economic condition—causes that rankled and 


divided Christians, although Christians were also in the vanguard of these 


reforms.” 


Until the twentieth century, however, most Enlightenment liberals 
supported the traditional marital family as the most natural, expedient, and 
desirable form and forum of domestic life. They warned against the dangers 
of condoning “sexual libertinism” and removing traditional sex crimes, lest 
society slide into a sexual state of nature in which women and children 
especially would suffer disproportionately from sexual predation and 
desertion. They warned against the destruction of the marital household, for 
that would spell the “doom of all mortals,” as David Hume put it.*° For all 
their antiestablishment and sometimes anti-Christian crusades on many 
fronts, most Enlightenment liberals called for the continued integration of 
sex, marriage, childbirth, and child-rearing within a stable marital 
household, as Catholic and Protestant Christians had long taught.*! 

From various perspectives, Enlightenment writers repeated natural law 
arguments about marriage and family life that had been adumbrated by 
Aristotle, elaborated by Thomas Aquinas, and echoed by sundry early 
modern Catholics and Protestants for the prior three centuries. The heart of 
the argument was that exclusive and enduring monogamous marriages are 
the best way to ensure paternal certainty and essential joint parental 
investment in vulnerable and dependent children. If men and women could 
have random sex with anyone, men would be far more likely to exploit 


women mercilessly to gratify their sexual drives and, subsequently, to 
ignore their children, since they would have no certainty of their paternity. 
If men did not invest in the care of their children, many of those children 
would suffer or die, particularly as infants, when their mothers were 
weakened from childbirth and lack of sleep and least capable of caring for 
all their children and themselves as well. Thus, nature has inclined the 
human species to center their sexual and procreative activities within the 
marital household. Nature has further inclined a mother to bond deeply with 
her child during pregnancy and nursing, and to nourish and protect the child 
until it has grown. Nature has inclined a father to bond with a child that he 
knows is his own, that looks like him, that is an extension and creation of 
his being or substance, and that can carry on his name, work, property, and 
legacy. 

Echoing some parts of the Christian tradition, Enlightenment writers 
encouraged husbands and wives to work hard to maintain active and healthy 
sex lives—even when, indeed especially when, procreation was not 
possible. They further emphasized that parents and children have reciprocal 
natural rights and duties within and beyond the home. They insisted that 
exclusive and enduring monogamous marriages are the best way to ensure 
that men and women are treated with equal dignity and respect, and that 
husbands and wives, and parents and children, provide each other with 
mutual support and protection throughout their lifetimes. They prohibited 
polygyny, incest, prostitution, fornication, adultery, domestic abuse, and 
easy divorce because these practices jeopardized the centrality and stability 
of the marital household in the procreation of children, and they threatened 
the rights and duties of each household member, especially women and 
children. 

English and Scottish Enlightenment liberals in particular—John Locke, 
Mary Wollstonecraft, Frances Hutcheson, David Hume, Adam Smith, 
William Paley, Jeremy Bentham, and others—pressed their arguments for 
traditional Western family and sexual norms using a surfeit of arguments 
from nature, reason, custom, fairness, prudence, utility, pragmatism, and 
common sense. Some of these Enlightenment writers were inspired, no 
doubt, by their personal Christian faith, others by a conservative desire to 
maintain the status quo. Yet most of these writers pressed their arguments 
for traditional norms and forms of family and sexuality on nonbiblical and 
nontheological grounds. They also were sometimes sharply critical of the 


Bible—denouncing Saint Paul’s preferences for celibacy, the Mosaic 
provisions on unilateral male divorce, and the tales of polygamy, 
concubinage, and prostitution among the ancient biblical patriarchs and 
kings. Moreover, most of these writers jettisoned many other features of the 
Western tradition that, in their judgment, defied reason, fairness, and utility 
—including, notably, the establishment of Christianity by law and the 
political privileging of the church over other associations. Their arguments 
were not a rationalist apologia for traditional Christian family values or a 
naturalist smokescreen for personal religious beliefs. They defended 
traditional family and sexual norms not out of confessional faith but out of 
rational and empirical proof, not just because they uncritically believed in 
these norms but because they made good sense and, for the most part, 
worked. 


SUMMARY AND CONCLUSIONS 


The Enlightenment was the first European belief system since Roman times 
that was developed outside of any organized church by people who were 
mostly not conventional Christians and sometimes avowedly anti-Christian. 
It built, to be sure, partly on the writings of seventeenth-century 
philosophers and scientists, such as John Locke and Isaac Newton, who 


themselves were devout Christians.** But it ignored their Christian theology 
and focused on their secular writings. Instead, the Enlightenment adopted a 
new belief system, which started with the belief in a God of creation, who 
appointed a natural law and natural purpose for everything in the universe. 
God created humans with certain qualities—above all, reason and rights— 
that enable them to determine their own paths and secure their own 
advancement. Humans were born good, not evil; they were by nature free 
and equal, and vested with the capacity to pursue—and to achieve—both 
knowledge and happiness. Rational humans formed societies and states 
through contracts and constitutions, and laws and policies through public 
deliberation and public opinion about the national interest democratically 
expressed. 

This new Enlightenment belief system challenged traditional Roman 
Catholic, Anglican, and Protestant beliefs and catalyzed their own liberal 
reform movements in Christian theology and church life. The 


Enlightenment also stimulated ample legal reforms, particularly in 
constitutional law, criminal law, and legal education, which changed most 
dramatically in response to its teachings. Yet the eighteenth-century 
Enlightenment drew heavily on the pre-Christian and Christian Western 
tradition of theology and law, even when it reformed that tradition along 
more liberal lines. Some of its new political and constitutional philosophy 
was Roman in inspiration. Some of its rationalist and contractarian 
teachings had a distinctly Stoic ring. Most of the rights and liberties it 
enumerated were already set out centuries before in medieval Catholic and 
early modern Protestant legal, political, and theological texts, and in 
charters and declarations of rights reflecting Christian teachings. Much of 
the Enlightenment’s family law theory came straight out of the naturalist 
arguments of Thomas Aquinas and Francisco de Vitoria. What the 
eighteenth-century Enlightenment offered to the Western legal tradition 
more than anything else were more universal legal logics and more state- 
centric legal mechanisms that did not depend upon contested Christian 
creeds or controversial Christian legal practices. This change would prove 
to be a step along the path to the growing secularization of Western law, but 


“the secular age” was still two centuries ahead.*? 
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CHAPTER 15 


CHRISTIANITY AND LAW IN TH 
E NINETEENTH CENTURY 


MARK D. CHAPMAN 


INTRODUCTION 


The nineteenth century has been characterized as the “Age of Revolution”: 
there were undoubtedly massive upheavals following the French 
Revolution, with tectonic shifts in political, social, and ecclesiastical power 
across much of Europe, as well as in North and South America. The 
threefold revolutionary slogan of “Liberty, fraternity, equality” set the 
agenda across much of the world. In a period of frenetic activity, systems of 
government were overthrown and replaced by constitutions that guaranteed 
citizens’ rights against despotic powers, which were often seen as including 
the churches. While the defeat of Napoleon might have temporarily halted 
such developments in large parts of Europe, nevertheless, as Eric 
Hobsbawm notes in his classic work, The Age of Revolution: “Rarely has 
the incapacity of governments to hold up the course of history been more 
conclusively demonstrated than in the generation after 1815.”! 

Despite such hyperbole, it is nevertheless fair to say that all efforts to 
restore the ancien régime were more or less failures. In relation to law and 
religion, things would never again be the same. Even when the balance of 
power did not tilt toward the people, and where anything approaching a 
democratic form of government was a very long way into the future, very 
frequently power nevertheless swung away from the churches. 
Ecclesiastical establishments that had for so long been woven into the fabric 
of politics and society were challenged and often dissolved remarkably 
swiftly: even in places where there were few guarantees of freedom for 
individuals, many of the ecclesiastical liberties—such as exemption of the 
clergy from taxation, or rights of churches to hold property—were severely 


curtailed. This chapter charts the collapse of ecclesiastical lawmaking 
power and sovereignty through the nineteenth century by focusing on a 
number of illustrative case studies. 


THE IMPACT OF NAPOLEON 


The declining influence of the church became clear at the beginning of the 
century with the Concordat signed in 1801 between Napoleon Bonaparte 
and Pope Pius VII, which remained in force through the whole century. The 
vast properties of the prerevolutionary Catholic Church in France were not 
returned, and Catholicism, while recognized as the religion of the great 
majority of the French, was no longer the established religion. Similar 
arrangements were introduced in many other parts of Western Europe. In 
practice, this meant that the Catholic Church in France was given formal 
rights but was circumscribed by a state that now had its own quite 
independent existence, and which was supremely authoritative in law. With 
the state now in the driving seat, the following year the so-called Organic 
Articles were introduced to recognize Lutheran and Reformed churches on 
similar terms, with Protestant ministers and Catholic priests paid by the 
state. Similarly, Protestant places of worship became the property of the 
state and were supported by the national budget. Previously the victims of 
persecution, Protestants were offered legal protection and state support, 
which, hardly surprisingly, meant that there was significant Protestant 
support for Napoleon. Interestingly, the first French Minister for Religion, 
Jean-Etienne-Marie Pontalis, himself a Catholic, sent a memorandum to the 
emperor in which he stated, “The Protestant religion has characteristics that 


render it particularly commendable to the governors of peoples—the first 


article of its discipline is an absolute submission to temporal power.” 


Even after the fall of Napoleon, this situation was to continue: despite the 
restoration of the monarchy and some effort to reinstate the past, there was 
a continuance of the pragmatic tolerance and pluralism that had proved 
effective in rallying the population behind the state. Article 5 of the French 
Charter of 1814 declared that “each one professes his religion with an equal 
liberty and obtains for his cult the same protection,” even though the next 
article proclaimed, “The Catholic religion, apostolic and Roman, is the 
religion of the state.” What might look like inconsistency, however, 


amounts to a legal recognition of pluralism and at the same time a legal 
regulation of the state religion by state authority. Whereas once the church 
and state were entities that formed part of one organic whole (even when 
there was considerable tension), the process of state-initiated 
“secularization’—in the sense of the disendowment of church property, 
income, and authority—ensured that the power of churches was severely 
curtailed. Churches existed by permission of the state rather than by divine 
right. In some senses, this resembled the post-Reformation settlement in 
many of the Lutheran territories, but with one significant difference: the 
state claimed a de facto degree of religious neutrality or secularity, rather 
than its being seen as the protector of one of the confessions of Christianity. 

Something similar was to emerge in many other parts of the world, 
especially those that had been subject to Napoleonic rule. Across most of 
western and southern Europe, the social, political, and legal status of the 
Roman Catholic Church was transformed: the secularization of 
ecclesiastical lands was never reversed, and virtually all of the prince- 
bishops were overthrown. At a stroke, once-powerful ecclesiastical rulers of 
sometimes substantial territories were reduced to religious functionaries 
whose authority did not extend beyond the religious sphere. Prussia, for 
instance, which was hardly a liberal and freedom-loving society, took over 
many of the old ecclesiastical lands, which meant that it was to become a 
pluralist state where the different confessions had to be regulated to ensure 
social harmony. The old settlement of cuius regio, eius religio had broken 
down, not through liberal ideology but through practical politics. In the 
redrawn boundaries after 1815, Prussia took every opportunity to impose its 
power over a much-weakened Roman Catholic Church: the former palace 
of the elector-archbishops of Cologne, for instance, became the new 
Prussian University of Bonn. In the process called mediatization, which 
culminated in the so-called Final Recess of 1803, while some secular rulers 
retained a degree of legal authority in merged states, the former 
ecclesiastical rulers kept few legal rights beyond the purely spiritual realm 
and were simply granted pensions. This meant that across the whole realm 
of the disbanded Holy Roman Empire, the Catholic Church lost its 
constitutional role completely; Catholic institutes of learning were 
abolished, and in their place new state faculties of Catholic theology were 
established, governed through the state authorities with far less input from 
the Church hierarchy than previously. 


GREAT BRITAIN 


The increasing separation of church and state was apparent even in places 
where there had been no revolution, and where the formal establishment 
had never been supplanted by a cult of reason. In Great Britain, which was 
relatively untouched by the Napoleonic reforms, there were also changes to 
the legal status of churches. The post-Reformation settlement had 
effectively placed the Church of England and Ireland under the authority of 
the Crown (with the exception of Scotland). Nevertheless, ecclesiastical law 
persisted as a separate sphere of the laws of England and Wales. 
Ecclesiastical laws regulated certain important areas, including family law 
and some areas of law governing probate (which lasted until 1857) and the 
collection of land taxes. Many of the ecclesiastical lands had already been 
secularized during the reign of Henry VII, which meant that church finance 
depended on a hotchpotch of endowments and archaic forms of taxation 
such as the tithe, which was the subject of a huge amount of legal 
disputation settled in ecclesiastical courts. With the formal toleration of 
dissent after 1689, it became increasingly anomalous for nonconformists to 
be forced to pay tithes to support a church of which they were not members. 

There was significant unrest through the first half of the nineteenth 
century—including a tithe war in Ireland from 1831 to 1836—leading to 
legal reform that effectively transformed the payment into part of the land 
rent: while its origins might have been quite different from the Napoleonic 
Concordat, the Tithe Commutation Act was another example of the 
recognition of the de facto pluralization of religion. It meant that 
ecclesiastical law, which had affected the lives of many laity in some 
crucial matters, was increasingly the private law of a private organization 
and applied only to its members and functionaries. The reform of the tithe 
was of a piece with the legislation that led to the removal of legal 
disabilities on nonconformists from holding public offices in 1828 and the 
Catholic Relief Act the following year. Given that the Church of England 
was subject to the authority of Parliament, the anomaly of a non-Anglican 
legislature legislating for the Anglican Church was soon recognized, 
especially after its decision to amalgamate a number of dioceses of the 
church in Ireland and to reduce its endowments in 1833 through the Irish 
Church Temporalities Act. 


What this transformation reveals is that even where a church remained 
established and protected by law, there were nonetheless significant legal 
changes that resulted in a set of freedoms that gave a degree of equality to 
all churches, and later to other religions—the Jewish Relief Act passed in 
1858, with Lionel de Rothschild taking his parliamentary seat the same 
year. Eventually the privileges extended to atheists: the Oaths Act of 1888 
allowed individuals professing no religious belief to “solemnly affirm” 
rather than “swear by God.” The state may not have been fully secularized, 
yet the conditions that would allow for further secularization rapidly 
developed. The British Parliament, which had been flexing its muscle for 
hundreds of years against the Crown, had come to be understood as an 
expression of the popular will, especially after the Reform Act of 1832, 
which expanded the franchise. Whereas once the church and its bishops 
might have been understood as expressing the will of the people under the 
guidance of God, the people had come to express that will independently 


and could frame legislation accordingly.° In short, law was derived from the 
people and not God. 

Accordingly, legal and statutory regulation of the Church of England 
proved increasingly difficult as the century wore on. The publication of a 
book by seven leading Broad Churchmen in 1860 (Essays and Reviews)* 
offended a number of more orthodox church leaders, who accused some of 
the authors of heresy. The two who held church posts were found guilty in 
the church courts, which led to an appeal that ended in the Judicial 
Committee of the Privy Council, which was not primarily a church court. In 
1864, the case was dismissed (even though the archbishops of Canterbury 
and York dissented), which led to massive petitions by both laity and clergy 
calling for the book’s condemnation. The Church of England’s synod 
(known as Convocation), which comprised bishops and a number of senior 
clergy, but which had become almost entirely ceremonial, was given new 
life, and in June 1864 it condemned the book. Again, this development 
reveals a gradual move toward greater independence for the Church of 
England, with calls for self-regulation. This was made even more apparent 
by the efforts to regulate public worship and outlaw ritualism by the Public 
Worship Regulation Act of 1874, which proved utterly unworkable and 
made “martyrs” of a number of clergy who refused to obey the provisions 
of the law. 


Although forced on the British state by the need to ensure social stability, 
these piecemeal legal reforms amounted to a high degree of effective 
disestablishment by the back door. The culmination was the Irish Church 
Disestablishment Act of 1869, which removed the privileged status of the 
Protestant Church of Ireland in an overwhelmingly Catholic country. 
Interestingly, attempts to establish the Church of England in the British 
Empire (as was tried in parts of Canada and Australia) failed because of the 
impossibility of imposing one form of Christianity in a pluralist territory, 
where Scottish Protestants and Roman Catholics were often in the majority. 
Freedoms to practice religion did not emerge from any theory of human 
rights but from the need to govern through a degree of consent and through 
the exercise of pragmatic reason rather than dogma (and, of course, the idea 
of natural law always exercised an important role in Christian theology, 
which made natural law very easy to apply to jurisprudence and allowed 
churches to coexist with pagan societies). 


THE ROMAN CATHOLIC CHURCH AND LIBERALISM 


The increasing separation of the state from the church and the increasing 
legal protections for a diversity of expressions of religions provoked 
responses from the churches: while some Christians were eager to promote 
increasingly liberal laws, many churches—especially the Roman Catholic 
Church but also many Protestants, including many in the Church of 
England—tesisted political changes. A body that saw itself as a societas 
perfecta, with its own absolute authority and divine source of law, found 
accommodation to an autonomous state increasingly difficult. While 
Catholic theology gave the state its own responsibilities in protecting the 
welfare of its people, the state’s authority was always circumscribed, 
particularly in areas such as marital law and education: the Catholic Church 
consequently would find it impossible to countenance a state that did not 
profess adherence to Christianity. It was the state’s duty to protect the 
church rather than simply allow it to exist as one among many associations: 
the church could not be separated from the state, just as the body could not 
be separated from the soul. 

This dogma led to frequent attacks on liberalism and democracy. Pope 
Gregory XVI, for instance, issued an encyclical titled Mirari Vos (On 


liberalism and religious indifferentism) in 1832, opposing freedom of the 
press and what was called “indifferentism” (pluralism), which “gives rise to 
that absurd and erroneous proposition which claims that liberty of 
conscience must be maintained for everyone. It spreads ruin in sacred and 
civil affairs.” This encyclical was followed by a number of papal statements 
from Pius IX emphasizing the independent authority of the papacy (as with 
the declaration of the dogma of the Immaculate Conception in 1854 and the 
papal appointment of bishops), and the errors of liberalism. The encyclical 
Quanta Cura, of 1864, opposed the idea of state control of education as 
well as the very principle of democracy, condemning the idea that “the 
people’s will, manifested by what is called public opinion or in some other 
way, constitutes a supreme law, free from all divine and human control.” 
The encyclical was accompanied by the Syllabus Errorum, which 
condemned a number of propositions, including indifferentism as well as 
the idea that “human reason, without any reference whatsoever to God, is 
the sole arbiter of truth and falsehood, and of good and evil.” Later, in 1884, 
Leo XIII issued the encyclical Humanum Genus attacking Freemasonry for 
its indifferentism in religious matters: “This manner of reasoning is 
calculated to bring about the ruin of all forms of religion, and especially of 
the Catholic religion, which, as it is the only one that is true, cannot, 
without great injustice, be regarded as merely equal to other religions” (§ 
16). 

The pope’s own temporal powers had been steadily eroded through the 
nineteenth century, especially through the influence of Turin-led Italian 
unification, which threatened the financing of the papacy as well as the 
pope’s political status; it is noteworthy that at the convening of the Vatican 
Council, in 1868, there were no invitations to state representatives, as had 
been the practice at earlier councils. With the declaration of Infallibility in 
1870 and the effective isolation of the pope in the Vatican, the complete 
separation of ecclesiastical law from state law became increasingly apparent 
across the world. 

One sphere in which the Roman Catholic Church managed to hold out 
against the increasing strength of more secular states was in education. In 
both France and Germany, which had become a unified state in 1870, such 
tensions proved particularly strong. Fear of Catholic disloyalty and 
corruption of impressionable minds led to a complex series of 
developments in both countries. Following Italian unification, in 1870, 


there was a complete isolation of the Catholic Church from the new state: 
Pius IX rejected the Law of Guarantees of 1871, meaning that (officially at 
least) Catholics were forbidden from engaging in political life. The pope 
may have been declared infallible, but whatever sovereign powers he had 
were limited solely to the ecclesiastical sphere. The lay state was sovereign 
in all other spheres. 


In France, the end of the century brought frequent periods of litigation, 
which continued into the twentieth century. It was also clear that the state 
itself was functioning as an alternative source of moral authority from that 
of the church and fostering the idea of /aicité. Tensions from the 1870s, 
after the end of the Second Empire, led to various efforts at secularizing the 
state. In 1880, for instance, priests and religious were removed from health 
boards. In the following two years, free primary education was provided 
across France. Laws introduced by Jules Ferry forbade all religious 
education or interference by religious orders. In the years that followed, 
new laws that contravened the traditional teachings of the church were 
introduced, including divorce and Sunday work. In addition, seminarians 
were no longer exempt from national service, and laws of association were 
applied to the church to restrict the activities of religious communities. By 
1884, a degree of agreement was reached with the Third Republic: Leo XII 
issued his encyclical Nobilissima Gallorum gens, asking Catholics to rally 
behind the republic in a policy known as Ralliement. By 1892, he had come 
to ask French Catholics to “accept the Republic [and] submit to it as 
representing power come from God.” 

Such a policy, however, was short-lived. The Dreyfus Affair led most 
Catholics to come out against Dreyfus, and Leo’s successor, Pius X, lacked 
his predecessor’s political skills. The Napoleonic Concordat was under 
threat after the appointment of three bishops by the state without the 
approval of Rome. Matters became increasingly polarized between the 
parties, and in 1904 diplomatic relations between the French Republic and 
the papacy were severed. The following year saw a comprehensive 
separation of church and state that ended all funding and declared all church 
property to belong to the state or community (though open to use by 


churches) and governed by associations cultuelles rather than hierarchies. 
The Concordat was at an end: churches became associations among others. 

The French example reveals a significant conflict between the idea of a 
lay state, with its own clear-cut system of authority, and the legacy of the 
medieval idea of two sovereign powers in tension. By the turn of the 
twentieth century, it was clear that the church had lost the remainder of its 
legal powers that were protected by the Concordat. Churches now became 
voluntary associations regulated by state law, with autonomy only in the 
spiritual domain. An increasingly democratically accountable Republic 
found alternative sources of legal and moral authority difficult to tolerate. 
This legal separation, however, led to a significant boost in the 
independence of the church: whereas once the civil authorities could 
regulate it through the provisions of a Concordat, churches were now free to 
act in any way they wished. The historic position of the French Catholic 
Church—Gallicanism, which resisted interference from Rome (which itself 
relied on a fusion between church and state)—was at an end: this meant that 
the church could move in a far more ultramontane direction than had 
hitherto been the case. 


GERMANY 


Following German unification in 1870, many of the legal guarantees for 
Roman Catholics were curtailed during Otto von Bismarck’s chancellorship 
through the so-called Kulturkampf: there was increasing legal regulation of 
Catholic clerical training and state control of education. Although issues 
such as civil marriage and mixed marriages had presented problems for 
churches earlier in the century (as with the so-called Cologne Confusion of 
1837), there was a significant hardening of attitudes after the 1848 
revolutions and the increasing hostility of the Roman Catholic Church to 
any further liberal reforms. Bismarck’s reforms of the legal position of the 
Catholic Church went much further than any in the earlier part of the 
century. Perhaps most important, after 1871 Catholicism was regulated in 
much the same way as Protestantism and placed in the hands of the same 
government ministry. This paved the way for the state regulation of 
education: Catholics would not be able to use education to encourage 
subversion of the state. As in France, alternative sources of authority 


threatened the hegemony of the state: Jesuits, who were perceived as the 
order most loyal to the pope, were dissolved and expelled. While the 
Prussian Constitution maintained that the Protestant and Catholic churches 
were able to regulate their own affairs, they did so as associations “subject 
to the laws of the state and its legally regulated superintendence.” In other 
words, the old Lutheran ideal of princely superintendence of the church— 
the summus episkopos—was to be applied as well to the Roman Catholic 
Church, challenging the basis of its claims to supernatural authority. While 
the laws were moderated after 1878, and a greater degree of independence 
for the church was allowed (including reestablishment of seminaries, 
abolition of state exams, and readmission of religious orders apart from 
Jesuits [1887]), there was nonetheless a weakening of the authority of the 
church, as most of the laws guaranteeing separation of church and state 
remained in place: the government continued to regulate church affairs and 


to control education.’ 


THE UNITED STATES 


These different European examples demonstrate a complete reorientation of 
the sources of law: although the manner of the removal of the church from 
its central role in lawmaking varied greatly from country to country, the 
effects were felt throughout the continent, even in those places that retained 


an established church. The United States, however, offers a very different 
example of the relationship between law and religion. The principles of 
disestablishment and freedom of religion were fundamental to American 
constitutionalism: the Bill of Rights was clear that “Congress shall make no 
law respecting an establishment of religion, or protecting the free exercise 
thereof.” These principles were enshrined in the First Amendment of 1791. 
Such legal principles, however, applied only to federal institutions and 
allowed far more ambiguity and complexity in terms of the legal relations 
between religion and the lawmakers of the individual states. Indeed, 
lawmaking often continued to be deeply affected by the Protestant, even 
Puritan, ethos, which pervaded American religious culture. As Edwin 
Gaustad noted, “State as well as federal courts vacillated in their 
understanding both of Christianity’s relationship to common law and of the 


religious or Christian character of the country as a whole.”’ State 


establishments continued to exist into the nineteenth century (as in 
Massachusetts, where it lasted until 1833). 

While no one religion was to be established, this did not mean that there 
was not a Christian consensus. This ranged across a number of areas, 
including Sunday observance and gambling and temperance. As Alexis de 


Tocqueville famously observed in his Democracy in America, the 
democratic principle worked in harmony with religion. In many places, the 
separation of church and state did not mean that religion was excluded from 
state institutions or from legal protection. Indeed “Christianity in general” 
continued to define the boundaries of religious liberty. This was displayed 
in the well-known case concerning John Ruggles, who was accused of 
blasphemy for calling Jesus Christ a bastard and his mother “a whore.” His 
conviction was upheld in 1811, when New York Judge James Kent argued 
that the charge could be upheld on the basis of the “moral discipline” of the 
“people of this state.” Since the people were Christian, the law should 
uphold Christian morals and good order.” In another famous case, the 
Pennsylvania Supreme Court rejected Abner Updegraph’s appeal against a 
blasphemy conviction in 1824 on the grounds that Christianity was the law 
of Pennsylvania and the nation. Similarly, in a case in Missouri in 1854, 
involving Sunday trading, the state supreme court noted that the nation was 
not made up of a collection of individuals, each with his or her own 
religion, but was a Christian nation under a constitution framed by 
Christians and published “in the year of our Lord.” Indeed, throughout the 
century a general sense need to balance the freedom of the private exercise 
of religion with the general legal protection of a common public form of 
Christian religion.!° There are frequent examples of legal rulings that 
served to promote Christianity, as in the important Supreme Court judgment 
overruling an immigration law in Church of the Holy Trinity v. United 
States (1892) to allow a congregation to employ an overseas pastor: “No 
purpose of action against religion can be imputed to any legislation, state or 
national, because this is a religious people.... This is a Christian nation.” 
There are many other examples of similar arguments, particularly in state 
courts but also occasionally in the Supreme Court. A prominent issue was 
the Mormon practice of polygamy, on which the court ruled in 1879 after an 
appeal by a Utah Mormon named George Reynolds. He had argued that he 
had a religious duty to practice bigamy and, thus, that his criminal 
conviction for the federal crime was unjust. The court ruled that the 


longstanding Christian prohibition of bigamy was a reason to uphold the 
Utah court’s decision. In another case, in Davis v. Beason (1890), the 
Supreme Court ruled that “bigamy and polygamy are crimes by the laws of 
all civilized and Christian countries.... To call their advocacy a tenet of 
religion is to offend the common sense of mankind.” A few years later, in 
1896, the Mormon Church was allowed to retain its property in return for 
ending its practice of polygamy. !! 

As in Europe, the question of education presented problems for the 
American churches in the nineteenth century and led to frequent litigation, 
especially from Roman Catholics, who were particularly anxious about the 
dominance of Protestantism in American civic life. As the numbers of 
Catholics increased through the century, these conflicts became more 
heated. In Maine, for instance, after a school’s expulsion of a Catholic 
student for refusing to read from the (Protestant) King James Version of the 
Bible in 1854, the Supreme Judicial Court ruled that public school districts 
were free to set their curriculum. State funding of Catholic schools also 
proved highly contested. In 1875, President Ulysses Grant proposed 
outlawing the practice, prompting Congressman James Blaine to propose a 
constitutional amendment. Although this failed, it was eventually adopted 
by twenty-nine states in their own constitutions by the end of the century, 
with new states being required to add clauses outlawing the practice in 
order to gain admission to the Union. 

American constitutionalism, however, also meant frequent recourse to 
courts in church disputes. Congregational disputes over doctrinal questions 
often led to legal challenges over property as well, forcing courts to judge 
on questions about which party had the best claim. Judgments were often 
based on confessions, as in the case of the Mt. Tabor Baptist Church in 
Boone County, Indiana, where the Indiana Supreme Court ruled in 1893 in 
favor of the minority group on the basis that they maintained loyalty to the 
church’s articles of religion. 

While there might be legal protection for a nondenominational and public 
form of Christian morality, there were also frequent legal issues concerning 
the rights of churches to hold property. In general, there was a strong 
disposition toward the protection of churches in law both by the legislatures 
and the courts. At the end of the century, the New York State laws on 
religious corporations, served to protect the independence of the churches 
and would prove influential across the country. These laws were 


particularly beneficial to Roman Catholics, who used their guarantees to 
ensure that they could maintain their political stance free from state 
influence. As in France, a lack of state control allowed the churches an 
independence of action that was not as possible in countries that had 
stronger establishments, as in England. 


CONCLUSION 


This survey of the complex relationships between Christianity and law in 
the nineteenth century demonstrates how the century weakened the earlier 
settlements that had dominated European society from the time of 
Constantine, when church and state provided two sources of authority in 
one overarching system of law and order regulated ultimately by divinely 
ordained law. While there were obviously many tensions between these two 
aspects of the old order—particularly during the Reformation, when 
princely authority was given a massive boost in Protestant territories—there 
was a far more fundamental and permanent reshaping of the sources of law 
and authority through the nineteenth century in the wake of the French 
Revolution and the Napoleonic Settlement. The lingering medievalism of 
two legal powers in tension, especially in Roman Catholic countries, was 
decisively challenged through the nineteenth century, with the state rising to 
the ascendant: religion was increasingly a matter of free choice rather than 
of corporate privilege, and the definition of the common good was no 
longer in the hands of churches. The nineteenth century consequently saw 
the gradual liberation of an autonomous (natural) law administered by one 
sovereign body: no longer was all law dependent on a unified vision of a 
divinely ordained society in which church and state were both indispensable 
players. Instead, the laws of the state were increasingly independent from 
the control of the church, even though important aspects of Christian 
morality continued to be a major influence on law. Increased democracy 
challenged the rights of churches to speak for the people. 

What is also clear is that the ways in which the state increased its 
authority and sometimes became the sole source of authority varied 
significantly in different countries. The implications of establishment and 
disestablishment were very different in different places. That said, by the 
end of the nineteenth century the legal and legislative status of churches had 


changed beyond recognition virtually everywhere. While state power was 
sometimes highly secular, as in France, or anticlerical, as in Spain (which 
had seen a massive disendowment of the church in the 1830s), at other 
times the state was protective of churches, even when they were gradually 
deprived of their historical powers, as in England. Where total separation 
had been introduced in quite different circumstances, as in the United 
States, the outcome was quite different: churches might not ever have had 
the legal powers of those in Europe, but they could retain huge influence on 
the political life of the nation precisely because they did not have to 
succumb to state power. 

By the end of the century, the churches had come to recognize this 
situation and even began to relish it: in 1885, Pope Leo XIII declared that 
the Roman Catholic Church was no longer wedded to any one form of 
government. While the Roman Church showed no tolerance for other forms 
of worship, it “[did] not on that account, condemn those rulers who for the 
sake of securing some great good, or of hindering some great evil, tolerate 
in practice that these various forms of religion have a place in the State.” A 
religiously neutral state could prove very useful for the church, especially 
when the church’s highest authority had an unprecedented amount of power 
in ecclesiastical affairs—as in the Roman Catholic Church. Without 
establishments and concordats, there was far less scope for state 
interference. 
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CHAPTER. 16 


CHRISTIANITY AND THE LAW I 
N THE TWENTIETH CENTURY 


RUSSELL SANDBERG 


INTRODUCTION 


On December 19, 1906, in Gran Canaria, Spain, the architect of the history 
of the common law died. Frederic William Maitland had sketched and 
studied the intellectual development of the common law, but the explosion 
of statute law during his lifetime and the abolition of the writ system meant 
that his death also seemed to be the end of that story. It could be said that it 
was the end of legal history; modern law had begun. Eighty-six years later, 
Francis Fukuyma, an American political scientist of Japanese descent, 
famously published a book that has been widely interpreted as describing 
the end of history itself.' The end of the Cold War has been interpreted as 
being the endgame in the battle of ideologies, capitalist and communist, and 
the final act in a world of more than one superpower, which had its roots in 
the by then long-gone days of empires. 

In the time between the death of Maitland and the alleged death of 
history, between 1906 and 1992, a great deal changed. The period roughly 
corresponds to an era known as the short twentieth century.* During this 
period, the new world that had been forged during the nineteenth century 
came under significant pressures. The chess games played by empires 
erupted into the horrors of World War I. The bloodshed in the trenches then 
gave way to the deadliest influenza outbreak in history and an 
unprecedented economic crash. This fostered the rise of fascism, 
culminating in World War II, with a shocking loss of life, followed by 
groundbreaking social, economic, and political effects. Constant tensions 
between the two surviving superpowers—the United States and the Soviet 
Union—then dominated the decades that followed. The short century ended 


when the collapse of communism in Eastern Europe and the Soviet Union 
seemed to resolve this tension, but the century’s final years saw further 
social, political, and economic changes that cultivated consumerism and 
challenged authorities. 

The world in which Francis Fukuyma wrote about the end of history was 
very different from the world in which Frederic William Maitland lived and 
wrote. World orders had risen and fallen in the short century and had been 
replaced by a global society (or at least a global Western society) that had 
seen the advent of the atomic bomb, votes for women, civil rights, rock and 
roll, air and space travel, as well as the invention and rise of radio and 
television. This brief chapter cannot even begin to record, let alone analyze, 
all the developments of this tumultuous period. And it would be foolhardy 
to aim at providing anything approaching a comprehensive and global 
account. 

Instead, this chapter seeks to propose and sketch some general trends that 
can be said to characterize the interaction between Christianity and the law 
in this period. However, it is important to stress that these trends were by no 
means universal, complete, or linear. The following is simply one 
interpretation of aspects of the interaction between law and Christianity in 
the short twentieth century. Experiences across jurisdictions and, indeed, 
within jurisdictions varied significantly. With that in mind, the chapter has 
four sections. Each identifies and sketches in turn one of the broad trends 
that I consider to be significant. Such an approach, however, is risky. We 
must be on guard to avoid being seduced by the benefit of hindsight, the 
risk and folly of simplification, and the natural tendency of Western lawyers 
to focus on the state and legal actors. As ever, while common assumptions 
are that legal change is on a largely linear trajectory toward what is often 
styled as progress, we must remember that the reality is nowhere near as 


simple as this.* 


Four BROAD TRENDS 


Although legal developments in the twentieth century have been subjected 
to academic analysis, the literature is dispersed and fragmentary. Legal 
historians tend to pay comparatively little attention to the century, and many 
who research developments in particular areas of law in specific 


jurisdictions in this period would often not characterize themselves as legal 
historians. The volumes that will make up The Oxford History of the Laws 
of England are intended to end in 1914, for instance. The twentieth century 


seems to fall in the gap between legal history and the study of current law.* 
The focus tends to be on particular figures, movements, developments, or 


areas of law. The same is true of accounts that focus on law and religion in 
general or law and Christianity in particular. Perhaps the huge amount of 
accessible information we have on such recent history is the reason for the 
reluctance to deal with the century as a whole. The short twentieth century 
label, popularized by Eric Hobsbawm, narrows the focus to the period 1914 
to 1991 but most periodize it even more precisely, using World War II to 
split the century into two periods or exploring the century decade by 


decade.°® 

The following, however, attempts to look at the century (or at least the 
short twentieth century) as a whole to sketch out impressionistically some 
broad trends in this period. Four trends will be identified: (1) an emphasis 
upon autonomy, at first protecting religious groups but later focusing on the 
individual; (2) the regarding of and framing of religious freedom as a 
human right as part of a general juridification of religion; (3) the rise of 
explicit equality norms that, in addition to furthering juridification, have 
entrenched changes regarding the role of women and the internal 
secularization of religious groups; and (4) a wider questioning of authority 
and a further decoupling of law and morality that may be seen in terms of 
demoralization, the death of deference, and societal secularization. 

No claim is made that these are the sole or most important trends. Neither 
do I claim that these trends were complete, universal, linear, irreversible, or 
inevitable. All historical work is an exercise in interpretation, and this is my 
interpretation, a sketch of the terrain—limited exclusively to aspects of the 
interaction between law and Christianity—which contends that it is useful 
to think in terms of the century as a whole and which, I hope, will be 
colored in by subsequent scholarship as more attention is afforded to the 
question of legal history after Maitland. 


TREND 1: SHIFTING IDEAS OF AUTONOMY 


In the early twentieth century, great emphasis was placed on social 
associations. The wars of the first half of the century fostered a sense of 
community cohesion and spirit. Associations, including the family, gave 
people a sense of belonging, and the state celebrated and respected these 
associations, among them the Christian churches. Toleration of competing 
and sometimes frowned-upon religious ideologies gave way to the 
recognition of the valuable social role played by churches, whose 
humanitarian and community-oriented focus chimed with the spirit of the 
times. The tendency on the part of the state to recognize and favor social 
institutions extended to the Christian churches, then, and was often 
articulated in law through recognition of their collective and institutional 
autonomy. 

Legal provisions and judicial comments concerning Christianity in 
general (or particular Christian churches) in the early twentieth century 
tended to stress how the state respected the autonomy of such religious 
institutions. In many jurisdictions, this was and is articulated in their 
constitutions, and a number of countries created new or redrafted existing 
constitutions, usually as a response to a political event or instability. The 
emphasis on autonomy was articulated in different ways, often reflecting 
different church-state relations.’ Perhaps the clearest example of such 
recognition of autonomy can be found in the concordats signed between 
certain states and particular religious groups. Such legal instruments, 
reflecting the treaties now commonplace under international law, showed a 
mutual respect between the state and the religious signatory. Indeed, the 
inference was that these were agreements between two sovereign bodies. 

Even in jurisdictions without such instruments or without a codified 
constitution at all, it is possible to identify this trend. In England, the 
Church of England Assembly (Powers) Act 1919 provided for a Church 
Assembly (later to become the General Synod) that would draft laws in the 
form of measures and canons. This was a significant and groundbreaking 
recognition of the autonomy of the established church. However, there were 
limits upon this newly recognized autonomy. The laws made by the 
assembly still required royal assent and, in the case of measures, 
parliamentary approval. The Welsh Church Act 1914 meanwhile 


disestablished the Church of England in Wales. This afforded autonomy for 
the new Church in Wales to develop its own rules and laws, but again there 
were limits; indeed, parliamentary statute imposed the existing laws upon 
members of the church until such amendments were made, and vestiges of 


establishment remained in relation to marriage and burial laws.* These two 
examples underscore how even developments designed to further church 
autonomy did not provide such autonomy in an unconditional way. 

Indeed, all recognitions of autonomy were not absolute. They did not 
provide a blank check. They rather indicated a starting point—the default of 
respect of autonomy—but then stipulated (either explicitly or implicitly) the 
limits to this. This approach came to recast much discussion of church-state 
relations as being concerned with the question of when states would step in 
to ensure that certain standards and expectations were met. This view, in 
turn, resulted in an expectation that the state had a role in facilitating the 
free exercise of religion and that it would increasingly behave as a regulator 
rather than a partner. Such a regulatory role reflected ongoing processes of 
differentiation whereby the state took on more and more functions that had 
previously been discharged by other social institutions, such as religion and 
the family. The growth of state power became a major theme of the early to 
mid-twentieth century. 

However, the relative decline in state power then became a major trend of 
the final years of the century. The rise of the New Right saw the neoliberal 
rollback of the state in many Western jurisdictions. This was accompanied 
by a focus upon a different conception of autonomy. Jonathan Herring has 
highlighted this “individualist conception of autonomy” as involving “a 
claim that individuals should be allowed to make decisions for themselves 
and that those decisions should be respected by others, unless the decision 
involves harming someone else.”” He argued that such notions of autonomy 
have become prevalent in government policy, popular culture, and law. The 
focus now became more upon the rights of individuals, and it was 
commonly assumed that there was a level playing field where autonomous 
adults could exercise their choices freely. This individualist emphasis 
refocused attention upon what has been referred to as the minorities within 
minorities perspective, which focuses upon the rights of members of 
religious and cultural groups who also come from other minority groups 
within society—for instance, women and homosexuals who are members of 


religious groups.!° This highlighted how the focus on individual autonomy 


ignores people’s status and constraints as group members: the protection 
afforded to individuals was often hypothetical, since in practice it was not 
possible for them to choose between the group and the state. The 
recognition of individual autonomy ironically resulted in an even more 
hands-off approach than the recognition of institutional and collective 
autonomy. 

The rollback of the welfare state and the emphasis upon individual 
autonomy further manifested itself in a shift whereby disputes concerning 
legal status and intimate relationships became increasingly treated as 
private matters, in which the role of the law was to enable and encourage 
the parties to reach an agreement. Such private ordering became the norm in 
family law by the close of the century, but notably it only became 
particularly controversial when the private ordering was performed by a 
religious authority. Concern about such religious dispute resolution 
provided a contrast to the usually unquestioned support for what Gillian 
Douglas has referred to as “the general de-juridification of family matters 
and the drive to encourage alternative dispute resolution.” For Douglas, the 
reluctance to accept the role of religious tribunals in determining disputes 
was therefore perplexing. 


Given this trend away from court adjudication (and even lawyer-assisted bargaining in the 
shadow of the court), it is hard to see why religious tribunals should not be as suitable as any 
other potential mediator or arbitrator to assist the parties in reaching a settlement that suits them, 
even if that settlement is one that reflects cultural or religious norms at odds with those of 


secular society. |! 


Although these concerns tended to focus on non-Christian religions, they 
nevertheless affected the general posture and attitude of states toward 
religion. Religious diversity had become the norm, and recognizing yet 
regulating religious differences became seen as a problem that states could 
not ignore. The focus had shifted from respecting the autonomy of 
particular religious groups as partners to ensuring the autonomy of citizens 
who were also religious believers. Implicit in this was the concern that 
anyone could owe allegiance anywhere else but to the state. Such concerns 
were, of course, long rooted in history, but the context had changed 
dramatically. In England, for instance, moral panics that had previously 
concerned Catholicism were transferred to Islam. Yet even where the 
concern did not arise from Christianity, it still affected the Christian 


churches. Owing to perceived differentiation, the very presence of religion 
in the public sphere had become controversial. 


TREND 2: HUMAN RIGHTS AND JURIDIFICATION 


In addition to recognizing the autonomy of religions or particular forms of 
religion, constitutional provisions also tended to recognize religious 
freedom. This trend escalated following World War II with the advent of 
international human rights bodies and their instruments at both a global and 
a regional level. A previous emphasis on protecting minority rights was 
superseded by a focus on and recognition of religious freedom. At the 
global level, the United Nations (UN) developed a family of human rights 
instruments setting out freedom of religion, including Article 18 of the 
Universal Declaration of Human Rights Article 18 of the International 
Covenant on Civil and Political Rights (CCPR), and Article 1 of the 1981 
Declaration on the Elimination of All Forms of Intolerance and of 
Discrimination Based on Religion or Belief. The formula used by such 
instruments became entrenched and presented religious freedom as both an 
individual and a collective human right. 

Regional human rights bodies followed suit and developed more 
effective means of enforcement. The Council of Europe produced the 
European Convention for the Protection of Human Rights and Fundamental 
Freedoms, generally known as the European Convention on Human Rights. 
This was based on the UN model but was policed internationally by the 
European Court of Human Rights, located in Strasbourg. It became the 


bedrock of religious freedom in Europe and beyond. 1? Article 9 reads as 
follows: 


1. Everyone has the right to freedom of thought, conscience and religion; this right includes 
freedom to change his religion or belief, and freedom, either alone or in community with 
others and in public or private, to manifest his religion or belief, in worship, teaching, practice 
and observance. 

2. Freedom to manifest one’s religion or beliefs shall be subject only to such limitations as are 
prescribed by law and are necessary in a democratic society in the interests of public safety, 
for the protection of public order, health or morals, or the protection of the rights and 
freedoms of others. 


This statement recast protection to apply to all religions equally and to 
extend to nonreligious beliefs. Bolstered by the shift toward individual 


autonomy, it expressed this freedom primarily as an individual right that 
could be expressed collectively. It also provided that freedom to manifest 
religion could be limited if certain requirements were met. Although a 
Western, if not Christian, understanding of religion underpinned such 
provisions and their interpretation, it was striking that it was now religion as 
a form of identity that was the subject of protection. Religion was 
something that was individually held and that then could be shared with 
others. The starting point was believers, not churches. It was also striking 
that religion was protected alongside freedom of thought and conscience 
and that the right to manifest religion was recognized together with the right 
to manifest belief. This would give rise to a developing tension whereby 
arguments would be made that protection was not adequately afforded to 
nonreligious belief systems and whereby the definitions of religion and 
belief would become controversial. 

The understanding of religious freedom as a human right ushered in the 
juridification of religion. Religious freedom was now seen as a legal right to 
be balanced against other, no less special, legal rights. Indeed, individual 
autonomy would trump religious freedom, given that the protection of the 
rights and freedoms of others could be used to limit an individual’s right to 
manifest religion. Protecting religious freedom as one human right among 
many led to litigation. The final years of the twentieth century saw an 
increase in the number of Strasbourg cases concerning religion, for 
instance. Many of these claims were unsuccessful. The European Court of 
Human Rights held that most matters concerning the regulation of religion 
fell within the margin of appreciation of contracting states. This allowed 
states to differ from each other in relation to their laws and policies to some 
extent to allow for their different cultures. The increase in litigation led to 
religious freedom being seen as divisive and something that secular judges 
could adjudicate on and balance against societal needs as they perceived 
them. Perhaps most important of all, viewing religious freedom as a human 
right led to its being understood primarily in legal terms. Religion became 
more narrowly understood not only in the courtroom but also in the wider 
public sphere. This trend would reach its peak in the early twenty-first 
century, but the seeds were planted and the garden had begun to grow 
before the turn of the millennium. 


TREND 3: EXPLICIT EQUALITY 


As the twentieth century went on, domestic human rights and constitutional 
provisions increasingly followed international law and referred to religion 
(or religion or belief) generally rather than to a particular religion or a 
particular denomination within a religion. There were and are, of course, 
exceptions to the trend, especially in states with religions that are or have 
been established by law, or states with concordats or other agreements with 
particular religions. Yet even in those states, other general laws that affected 
religion tended to use that or similar terms and sought to treat all faiths the 
same. By the early years of the twenty-first century, the Strasbourg Court 
was regularly and explicitly referring to how the state was required to be 
“the neutral and impartial organiser of the exercise of various religions, 
faiths and beliefs” striving to “ensure mutual tolerance between opposing 
groups.”!? This idea of state neutrality was manifested in an assumption 
that all religions were to be treated equally. 

Such neutrality was perhaps most clearly articulated in laws forbidding 
discrimination. Explicit equality laws became more common and covered 
more forms of discrimination in the last quarter of the century. These 
provisions became increasingly important. John Witte Jr. has written, for 
instance, that the Civil Rights Act of 1964 and the Voting Rights Act of 
1965 “were America’s strongest statutory rebukes to its long and tragic 
history of racism, chauvinism, nativism, and religious and cultural 
bigotry.” !4 

Like the international human rights documents discussed above, the 
sentiments that infused these laws were often by no means new. It was their 
packaging as legal rights that was novel. Again, religion was placed next to 
and protected alongside other forms of inequality. In many places, religious 
discrimination was a latecomer. While laws on race and sex discrimination 
were products of the last quarter of the twentieth century, it was only in 
2000 that the European Union passed EU Directive 2000/78/EC, stating 
that, in addition to existing prohibitions against discrimination on grounds 
of sex, race, and disability, discrimination on grounds of sexual orientation, 
age, and religion or belief “should be prohibited throughout the 
Community” in relation to employment.!° 


These legal changes, and the increased juridification of religion, led to 
the growth of the study of the interaction between law and religion in 
general and law and Christianity in particular. There had long been experts 
on canon law and on church-state relations, though these were often 
concentrated in the United States and Continental Europe, but the 
development of human rights and equality laws concerning religion meant 
that other scholars and practitioners became interested in this area. The 
volume of cases and the amount of interest that these aroused in the media 
certainly helped law and religion develop as a specialty and also led to 
increasingly sophisticated scholarship. Technological advances and an 
increased emphasis upon research in law schools led to interdisciplinary 
and international collaborations as well as the revival of areas of 
scholarship. The end of the twentieth century, for instance, saw a revival of 
interest in Anglican canon law through the works of Norman Doe and 
others, as well as the historical study of law and religion through the works 
of Richard Helmholz, John Witte Jr., and others. 

The recognition of the requirement not to discriminate on grounds of 
religion needs to be placed in a larger picture. The rise of equality was, as 
ever, a development that was not linear and is not complete. It was also not 
a simple legal creation. It was the product of a range of social movements, 
most notably the civil rights movement. The feminist movement in its 
various guises over the course of the century was also incredibly important 
in transforming understandings and assumptions relating to gender roles. 
These developments had a significant effect upon Christianity and the law. 
The work of Callum Brown has contended that the changing role of women 
largely accounted for what could be seen as a definitive wave of 
secularization, at least in Western Europe. He wrote that it was women who 
provided a “bulwark to popular support for organised Christianity between 
1800 and 1963,” and “it was they who broke the relationship to Christian 
piety in the 1960s and thereby caused secularisation.”!° He argued that as 
the “authoritarianism of 1950s’ religious austerity withered,” British culture 
became indifferent to organized religion rather than hostile to it. 

This secularizing influence was also seen within the churches 
themselves, a development often referred to as internal secularization.!’ As 
Michael Hill put it, this term refers to “the shift from ‘other-worldly’ to 
‘this-worldly’ orientations within religious groups themselves.”!® It 
describes the way in which religious groups incorporate the language, 


culture, and standards that in state law are becoming more rationalized and 
bureaucratic. Evidence for this change can be found in these religious 


groups’ laws and in the proliferation of guidance, for instance.!? Ideas of 
equality became so entrenched that this further limited the ways in which 
religion could be spoken about and understood. This trend escalated toward 
the end of the century, influenced not only by legal change but also by the 
wider societal change that Callum Brown’s work referred to, which is the 
fourth and final trend that this chapter discusses. 


TREND 4: THE DEATH OF DEFERENCE 


As Charles Taylor has pointed out, the sixties provided “the hinge moment, 


at least symbolically,” ushering in “an individuating revolution.””° The 
“swinging sixties” witnessed a “cultural revolution” that saw the rise of a 
youth subculture, the start of a consumer revolution, and the questioning of 
traditional class and gender roles. This cultural change not only escalated 
the trends already described (most notably the shift to recognizing and 
promoting individual autonomy) but also led to a raft of liberalizing law 
reforms. This was the era of rock and roll, the British satire boom, and the 
development of popular science fiction films and television programs that 
showed their viewers strange alien worlds that made them reflect upon their 
own, such as Star Wars, Star Trek, and the quintessentially British Doctor 
Who. The rise of television satire meant that mockery of social institutions 
(including religion), which had once been found only in the music halls, 
now entered virtually every home in the land. 

The anarchy that had come to characterize vaudeville was now unleashed 
in people’s homes, often with a more surreal and countercultural emphasis. 
In the United Kingdom, for instance, the Goons and Monty Python paved 
the way for alternative comedy. Questioning, mocking, and subverting 
authority became increasingly common. And while earlier in the twentieth 
century, governments and states had been in the firing line of films such as 
Charlie Chaplin’s The Great Dictator and the Marx Brothers’ Duck Soup, 
now the focus became broadened to other social institutions, such as the 
army (epitomized perhaps by The Phil Silvers Show) and even organized 
religion, most notably in Monty Python’s Life of Brian. 


Deference toward authority, including the churches, was questioned. The 
change can be seen in the move away from the standards of the 1950s, as 
enforced by the “BBC Variety Programmes Policy Guide for Writers and 
Producers,” which had decreed that leading political figures were not to be 
impersonated, that there was an absolute ban on suggestive reference to 
topics such as honeymooning couples, and that “references to and jokes 
about different religions or religious denominations are banned.”*! A new 
confidence and open-mindedness began to take hold of the country. As 
David Frost—the host and force behind That Was the Week That Was, which 
was to provide one of the launch pads for what was to become Monty 
Python—later wrote, by “the end of 1963, the society-based dogma of the 
fifties had been discredited; the individual-based sixties were getting into 


full swing. ‘Do your bit’ was no longer the motto. Now it was ‘do your 


thing. bd 9922 


This questioning of authority furthered societal secularization. David 
Martin stressed how “the contemporary decline in religious institutions may 
be part of the general malaise which is off-setting every kind of social 
institution in a time of rapid social change.”*° This resulted in a process of 
demoralization as described in the work of Ralph Fevre, who defined 
demoralization as both the individual process of “losing touch with 
morality” and the way in which Western culture has “lost its sense of 


purpose.”*4 Reference to law sheds light upon this. As Callum Brown 
points out, it is possible to point to a “complex web of legally and socially 
accepted rules which governed individual identity in Christian Britain until 
the 1950s,” which were “swept aside since the 1960s.” The broom 
sweeping away the old rules included a number of pieces of liberalizing 
legislation that in England, for instance, decriminalized suicide, abortion, 
and homosexuality and led to social changes such as the acceptance and rise 
of cohabitation. 

As ever, these changes were neither universal nor complete. Yet by the 
closing years of the century, increasing globalization and the neoliberal 
rolling back of the state had transformed all aspects of social life. The world 
of work had seen the decline of the manufacturing sector and increased 
insecurities resulting in the demise of the “job for life.” In education a shift 
toward privatization and decentralization resulted in, for instance, a move 
toward a mass higher education system financed by personal debt. Changes 


in medical science coupled by shifting social norms resulted in new forms 
of family life. There were significant, important, and welcome advances. 
However, the liberation of the sixties meant that people were free but also 
lonely and frightened, unsure of whom to trust. The Christian churches, like 
all other forms of authority, no longer provided reassurance for the majority 
of the population and suffered from a crisis of trust that would only get 
worse later following scandals over sex abuse. 


CONCLUSIONS 


The short twentieth century was a time of great political, economic, social, 
cultural, legal, and religious change. The world in which Frederic William 
Maitland lived and in which his death represented the end of legal history 
was a very different world than the one in which Francis Fukuyma wrote 
about the end of history. And things have changed considerably more since 
then. This underscores that the present does not take the form of an ending. 
We often assume that it does. Assumptions of evolutionary progress often 
mean that we see the present as the culmination of the past—the end of the 
story. Yet history in general and legal history in particular keeps ongoing. A 
firm line of demarcation cannot be drawn at the end of the short twentieth 
century, nor at the chronological end of the century. The trends described in 
this chapter remain ongoing. They cannot be locked away in a box labeled 
“the twentieth century.” 

The lesson of legal history is that legal change is neither inevitable nor 
neat, because law is not autonomous, universal, or natural. It rather is the 
product of politics, the result of compromise, a means by which each 
generation attempts to deal with the particular problems it faces. This is as 
true of the twentieth century as it is for remoter parts of our history. 
Reference to history is typically made by authority figures (including 
religious authorities) and by lawyers (including by church lawyers) to 
stabilize the present. Yet recourse to history can actually subvert the present 
and unlock the future. Legal history shows us how previous generations 
used law in various different ways to deal with the social issues they faced. 
This reminds us that law can play different roles now and in the future. Law 
is not something to be worshiped. It is not a museum piece. The aim is not 
to perfect the law into a neat, impressive, and untouchable artifact. Law 


(including church law and other laws that affect believers) exists to be used, 
to be applied, to be adapted. A historical perspective underscores this truth 


and 


shows how laws can be used imaginatively and creatively. 


Understanding this can unlock previously unimagined possibilities. As ever, 
this lesson comes from Frederic William Maitland, and the final word 
should be his. Long dead but still influential, Maitland can yet teach us the 
purpose of legal history and why law students and scholars need to know 
about the past. As he wrote in a letter to British jurist Albert Venn Dicey, 


The only direct utility of legal history ... lies in the lesson that each generation has an enormous 
power of shaping its own law. I don’t think that the study of legal history would make men 
fatalists; I doubt that it would make them conservatives. I am sure that it would free them from 


superstitions and teach them that they have free hands.7° 
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CHAPTER 17 


CHRISTIANITY AND LAW IN EU 
ROPE TODAY 


ANDREA PIN 


INTRODUCTION 


On a superficial level, the relationship between Europe and religion seems 
marked by two distinctive features. First, European polities diverge deeply 
in their approaches to religion, as European church-state settlements range 
anywhere from establishment to pluralism to strict separation. The status of 
religions also varies considerably from one state to the next as, depending 
on the jurisdiction, religious organizations can find themselves treated as 
merely private institutions, public organs, or literally parts of the state. The 
second characteristic is that, with very few exceptions, and regardless of 
their attitude toward religiosity, all European countries have developed their 
legal culture in strong connection with or reaction to specific strands of 
Christianity. France’s republicanism has been traditionally hostile not 
simply to religion but to Catholicism in particular: England institutionally 
identifies with Anglicanism, Greece makes Orthodoxy the official religion 
of the state, and some Nordic countries still call themselves Lutheran in 
their constitutional texts. Whatever path contemporary European states may 
have taken, becoming more or less secularized or even hostile to 
Christianity, their journey certainly started from a scenario that was 
overwhelmingly Christian. 

Such a Christianity-and-state European patchwork is not a mere relic of 
the past, nor has it developed into a stable equilibrium. Nowadays, the 
relationships between law and Christianity in Europe are characterized by 
tensions that have attracted the attention of a wide range of scholars, among 
whom Jürgen Habermas, Joseph Ratzinger, and Joseph Weiler stand out as 
influential. These tensions between Christianity and law have developed in 


an ever-evolving scenario. According to a 2010 demographic study, out of 


roughly 750 million Europeans, around 75 percent identify as Christian.! 
The percentage of practicing or self-identifying Christians within each 
country varies substantially, with countries such as Malta and Armenia, 
almost entirely Christian, representing one extreme, while Kosovo, where 
Christians are less than 10 percent of the population, represents the other. 
Religious worship among Christians has been dwindling especially in the 


northern regions of Europe.” For example, although religious 
denominations played a pivotal role in shaping Dutch political institutions 
and welfare, today more than half of the population of the Netherlands is 
religiously unaffiliated.’ 

In recent decades, the economic development of the European Union 
(EU) and the enlargement of its borders have played a large role in the 
shifting of religious demographics on the Continent—and, consequently, 
the relationship between Christianity and law. The freedom of movement 
within the EU has allowed millions of Europeans to migrate to seek a better 
life within its borders, attracting sizable groups of refugees and economic 
migrants from Asia, Africa, and South America. The 2008 economic 
collapse and the several Middle Eastern crises that aggravated the living 
conditions in Afghanistan, Iraq, and Syria in recent years have added to the 
influx. 

Another key factor in considering the shifting religious demographics in 
Europe is the high average age of the European population and its low 
birthrate. The portion of non-Christians in Europe is expected to increase 
dramatically over the next several decades. For example, Muslims now 
comprise approximately 5 percent of the total population and are projected 
to reach 11.2 percent or more by 2050.4 As a result, the European religious 
demographic stereotype of a Protestant north, a Catholic south, and an 
Orthodox east is fading. This is no secret, even within Christian circles. In 
2011, Rowan Williams, then archbishop of Canterbury, urged social and 
political players to come to terms with the reality that even within a country 


such as England, with an established church, there exist “a very broad range 


of identities, motives, visions.” 


This chapter identifies the main legal features and ramifications of this 
dynamic scenario by breaking them down into three categories: freedom, 
symbolism, and structure. First, it summarizes the legal treatment of 


Christians and their attitude toward state policies in Europe. It then moves 
to consider the growing contentious phenomenon of Christian symbolism 
within the European legal landscape. It finally focuses on the (often hidden) 
Christian roots of the components of current legal and political institutions. 
As to this third aspect, it is certainly very difficult to distinguish the role 
of Christian tradition and other humanist, either nonreligious or 
antireligious, cultures. The extent to which modernity and postmodernity 
are either indebted to Christianity or have betrayed it is a matter of endless 
debate. Nonetheless, this chapter will argue that Christian culture has been a 
powerful catalyst of the contemporary European constitutional scenario. 
The analysis takes as its object both the states and the postwar international 
and supranational organizations that have successfully developed in Europe, 
making it the continent with the most robust institutions beyond the state. 


CHRISTIAN POLICIES AND RELIGIOUS FREEDOM 


The relationship of Christianity to secular institutions and law in Europe has 
been ambivalent. There are proximities between Christian morals and state 
legislations, but these have coexisted with gaps, and even tensions, between 
Christian teachings and state policies. In Western Europe, such tensions are 
especially visible in the field of education, which has traditionally been a 
matter of contention between the spiritual and the temporal powers. The 
conflicts were much more overt within the constellation of communist 
states in the Soviet era, as their regimes were openly engaged in a 
Kulturkampf that aimed at replacing religious spirituality, morality, and 
culture with atheist, materialist, and communist equivalents, and that 
greatly limited churches’ autonomy and freedom of education and religion 
accordingly. It is no surprise that many Christians, including Pope John 
Paul I, added their voices to those promoting liberal constitutionalism and 
criticizing such regimes, thereby accelerating their demise. In the late 
twentieth century, millions of Christians and their fellow citizens in Eastern 
Europe finally liberated themselves from the Soviet yoke. Among them 
were many Orthodox believers who were then able to enjoy a level of 
religious freedom comparable to that of their fellow Christians in Western 
Europe. 


Most of Europe, however, would have a long way to go before giving 
shape to a “model of religious freedom” within which “the specific 
religions or beliefs of individuals” would “no longer have an impact on 
their right to religious freedom” and to “the dissociation of religion and 
rights in the definition of public space.”° Centuries of religious 
establishments ceded only slowly and progressively to robust protection of 
religious freedom. Such a process was not merely state driven. Predominant 
religions actively reconsidered their social and political role within national 
societies and embraced capacious understandings of religious freedom. 

In the twentieth century, this process was most notably exemplified by 
the Catholic Church. In Dignitatis Humanae, the Vatican II Declaration on 
Religious Freedom, Pope Paul VI acknowledged “that the human person 
has a right to religious freedom,’ and that “if, in view of peculiar 
circumstances obtaining among peoples, special civil recognition is given to 
one religious community in the constitutional order of society, it is at the 
same time imperative that the right of all citizens and religious communities 
to religious freedom should be recognized and made effective in practice.” 
As a consequence of this commitment to religious pluralism, the declaration 
concluded, the “government ... ought indeed to take account of the 
religious life of the citizenry and show it favor.” Within the Catholic 
universe, these bold statements spurred a new wave of concordats and pacts 
that the Vatican signed with several states within and outside Europe under 
John Paul II (1978-2005).’ These new agreements echoed the declaration’s 
proclamation of religious freedom for all and often mitigated the privileges 
that earlier agreements had reserved for Catholicism. 

In the late twentieth century, when most of the formal ties between 
church and state in Europe had been severed, many laws still enforced 
traditional Christian morals. Of course, Orthodox, Catholic, and Protestant 
Christianity differed—sometimes  substantially—on various grounds, 
engendering certain differences in state legislations. Nevertheless, marriage 
laws in most of Europe drew from Christian theology, laws regulated 
sexuality in ways consistent with Christian teachings, and bioethics did not 
challenge many of the basic tenets of the doctrines of the locally prevailing 
Christian denomination. 

The late twentieth and early twenty-first centuries saw a sea change in 
the relationship between Christian morality and state policies, especially in 
Western Europe. There are, of course, areas in which Christian voices and 


institutions still sympathize or even partner with European national and 
supranational institutions, as in addressing climate change: both the 
Catholic Church, with Pope Francis’s Laudato si’ encyclical (2015), and the 
multidenominational Conference of European Churches have backed green 
reforms. Yet new social and political movements in favor of civil 
partnerships and same-sex marriage laws, abortion rights, euthanasia, in 
vitro fertilization, and maternal surrogacy have certainly pitted many 
Christians against an increasingly secularized European society. 

On a continent where many have lost contact with Christian values, 
arguments based on natural law, typical of Christian and especially Catholic 
thinking, have been unable to convince many Europeans to adhere to 
traditional morals, lifestyles, and institutions. Writing from a Protestant 
perspective, Michael Welker has noted that “more or less desperate attempts 


in the post-war era to strengthen the traditions of natural law have again 


failed miserably, and one should not waste any more energy on this front.”® 


In modernity, Christian culture—and arguably tradition itself—has lost 
much of its credibility. The religiously loaded identity clashes that took 
place in Northern Ireland made parts of European culture skeptical about 
the political role of Christianity. The image of Catholicism especially has 
degraded after the discovery of vast, deeply seated practices of child abuse 
and pedophilia. All these factors have combined to decrease the political 
and cultural role of Christianity. 

Although many political parties in domestic and supranational 
institutions that enjoy wide popular support still draw their values and 
inspiration from Christian teachings, the new rights-based movements and a 
mounting anti-Christian sentiment across Europe have made Christians feel 
“marginalized,” as the ecumenical patriarch of the Orthodox Church, 
Bartholomew, once put it.” In 2004, Joseph Ratzinger, later to be known as 


Pope Benedict XVI, urged European Christians to conceive of themselves 


as “minorities,”!9 even though the legal, political, and institutional 


frameworks in Europe still carried visible signs of Christianity. 

As Christian values and priorities continually lost at the ballot boxes and 
failed to shape state policies, two diverging cultural trends have emerged 
within Christian camps. On one side stand the Christians and church leaders 
who have absorbed or reconciled themselves with the new rights-based 
agendas and can be seen supporting the adjustment of religious doctrines so 
as to reinvigorate the reputation of Christianity and modernize its 


institutions. On the other extreme stand those who oppose such changes. 
Christian groups and individuals who dissent from the new agendas have 
sought to carve out exemptions from legislation that they consider 
irreconcilable with their faith. When legislation does not accord them such 
exemptions, they have brought their cases to both national and international 
courts, leveraging the rights to church autonomy and to conscientious 
objection. 

It is at the European Court of Human Rights that these Christians have 
often challenged national reforms and gained international echo and 
support. Other Christian groups, both from within and outside Europe, 
sharing preoccupations and moral values have submitted amici curiae briefs 


in an effort to strengthen claimants’ arguments.'! Claims of conscientious 
objection brought by Christians complaining that their group autonomy or 
consciences have been infringed upon have populated the legal scenario in 
Europe. To those who sympathize with the Christian dissidents, these 
conflicts corroborate the idea that the Old Continent, despite its Christian 
heritage and the overwhelming presence of Christian symbols, monuments, 
and culture, has largely sidelined Christians, giving them no other choice 
but to seek vindication for their rights in courts. 

Four cases—Ladele, Eweida, McFarlane, and Chaplin v. the U.K. 
(2013), all decided by the European Court of Human Rights on the same 
day—particularly resonate and strengthen this pessimistic view of the status 
of Christianity in Europe. Of the four cases, all of which involved 
conscientious objection claims put forward by Christians, the court ruled in 
favor of the plaintiff in only one. Perhaps even more noticeably, the court 
found that the United Kingdom, a state with an established Christian 
church, was justified in not according Christians religious exemptions from 
generally applicable laws in three cases out of four. 

Over the past decade, religious-freedom litigation has reached the EU 
Court of Justice as well. Although the Charter of Fundamental Rights of the 
European Union (2000) explicitly protects freedom of religion, EU laws 
largely focus on religious discrimination,'* and it is too early to predict 
whether the Court of Justice will take the same path of the European Court 
of Human Rights when it comes to conscience objection claims of Christian 
individuals and groups. Drawing from the European Court of Human 
Rights, however, the Court of Justice has already elaborated a jurisprudence 
that largely ignores discrimination so long as one common, nonpartisan 


standard is established, even when such a standard has a disparate impact 
on religious people. This approach seems to suggest that many 
conscientious objection claims may not win in the Court of Justice. 

The relationship between Christianity and the law in Eastern Europe has 
taken a different path than in Western Europe. The development of national 
churches within Orthodox Christianity was revived in the 1990s following 
the collapse of communist regimes. Christianity would often be deployed to 
reinforce the sense of national sovereignty and pride among countries that 
had freed themselves from Soviet dominance. This process strengthened the 
connection between state authority and religious authority, and constrained 
the religious freedom of religious minorities and Orthodox majorities alike. 
In fact, Eastern European states have made repeated attempts to preserve 
the unity of the Orthodox Church within their territories and to oversee its 
internal affairs, attracting criticism from the European Court of Human 
Rights more than once. 

Within Eastern Europe, the Russian Federation—the most populous 
country on the Continent, with around 150 million citizens—has been the 
main player, reinforcing its connection with the local Orthodox Church at 
the expense of minority religious groups.'? Russia has also found a 
supplement of political legitimation in the Byzantine-derived concept of 
symphonia, which sees the political and the religious bodies as being united 
as the body and the soul, with the spiritual power providing the moral 
compass for state policies.‘ This symphonia between state and church, 
however, has not always smoothed the identification between the religious 
and national component within the Russian-speaking world. For example, 
the 2022 war in Ukraine demonstrated that Russia’s political agenda has 
sometimes weakened the cohesion within Orthodoxy. The support of the 
Russian Orthodox Church for the war alienated the already-distant 
Ukrainian Orthodoxy as well as many Ukrainian followers of the Russian 
Orthodox Church and groups of believers in Russia. 


CHRISTIAN SYMBOLISM AND IDENTITY 


Flags, anthems, public monuments, and even constitutional texts carry 
vestiges of Christianity throughout Europe. Such symbols have been 
contentious for decades now, as increasingly they have been considered at 


odds with the process of secularization, ideological pluralism, equalitarian 
constitutionalism, and the immigration that has made European societies 
religiously heterogeneous. 

Most of the challenges to Christian official symbolism do not stem from 
non-Christian believers of different faiths, such as Jews or Muslims. The 
bulk of litigation comes from nonreligious supporters of secularization, 
neutrality, and humanism, who have repeatedly tried to remove Christian 
symbols from schools and other public premises in the name of both 
freedom of conscience and the ideal of state “neutrality” that the European 
Court of Human Rights has progressively developed through its case law, 
echoing the primarily French culture of secularism and its call for the 
neutralization of the public sphere. 

The success and the legal ramifications of neutrality as a feature of the 
European legal framework are particularly telling of the cultural and 
political shift that has taken place in recent decades as well as of the 
historical importance of Christianity in Europe. As to the cultural and 
political transformation, the vocal support of the European Court of Human 
Rights for this principle is hardly compatible with the original plan of the 
drafters of the European Convention of Human Rights. Between the 1940s 
and the 1950s, the ideal of neutrality was out of the question as a common 
denominator among Western European countries in the field of religion and 
state relationships. Many states were very protective of their own religion- 
state arrangements. For example, Sweden was concerned that too broad a 
right to religious freedom would endanger the identification of its citizens 
with Lutheranism, which then enjoyed the status of established religion. 

As to the historical weight of Christianity in Europe, the concept of 
neutrality has become pervasive in the late twentieth- and early twenty- 
first-century case law of the European Court of Human Rights, and is even 
gaining traction in the EU Court of Justice. But the concept is without clear- 
cut edges. It has neither uprooted most of the national church-state 
settlements nor nudged the majority of European states and their societies to 
embrace neutrality on a full scale and to relinquish traditional Christian 
religious icons. Rather, various European countries that value neutrality 
have preserved their religious symbolism, as national courts have proved 
more favorable to official Christian symbolism—such as créches, crosses, 
and traditional ceremonies—than to individual religious-freedom claims, 
such as wearing personal religious garments in public schools. Even the 


European Court of Human Rights has trodden very carefully in the field of 
religious symbolism. The Lautsi v. Italy (2011) ruling, which drew 
widespread attention, epitomized this approach, as the court then found that 
the mandatory display of the crucifix in Italian public schools was not 
incompatible with the protection of religious freedom and the principle of 
state neutrality. 

The difficulties in squaring the circle of neutrality within a very 
diversified legal environment in the context of religious symbols is 
understandable. All things considered, religious symbolism is still a marker 
of collective identity in Europe. Public religiosity is neither a mere relic of 
the past in the post-Westphalian process of development of the modern 
statehood, nor a mere byproduct of early twenty-first-century identity 
politics, although it is certainly true that the latter has exploited religious 
narratives. 

From Ireland to Eastern Europe, late nineteenth- and early twentieth- 
century independence movements leveraged countries’ religious affiliations 
to support secession processes and independence claims. Postwar European 
constitutionalism developed a strong skepticism toward earthly powers and 
called for transcendent legal values to balance them. It is against this 
background that the German Federal Republic acknowledged its 
responsibility before God in the opening lines of its Basic Law (1949) in 
order to cement the new republican political ethos committed to human 
rights. !° 

A public role for Christianity or for religion more broadly became 
contentious later, when “the Troubles” in Northern Ireland, with their 
spillover effects on both Ireland and Great Britain, showed how political 
conflicts developed along identitarian lines could leverage specific strands 
of Christianity to incite violence. A similar sequence of events occurred in 
post-Yugoslavia countries, many of which emphasized their distinct 
Catholic, Orthodox, or Muslim identity to legitimize their secession and 
proclaim their independence. Political uses of religion did not subside with 
ceasefires, however. The Dayton Accords, which pacified Bosnia- 
Herzegovina in 1995, and the Good Friday Agreement that ended the 
Troubles in 1998, both engineered consociational regimes that require a 
consensus among religious groups in order to function. 

While religion was growing controversial as an identity marker in 
Western Europe, after the collapse of the Eastern Bloc in the 1990s, Eastern 


Europe rediscovered the importance of state sovereignty, pride, and identity 
along the religious lines that Moscow had tried to suppress. For many 
Eastern Europeans, national religiosity resurfaced along with freedom of 
conscience and national independence: it is no surprise that the preamble to 
the 1997 Polish Constitution magnified both Christianity and national 
sovereignty. Within the Orthodox Church, the idea of symphonia helped 
people feel closer to both the church and the state, rather than distancing 
them from the earthly powers, as was the case in Western Europe. 

More recently, the debate around the public role of Christianity in Europe 
emerged within the process of enlargement of the European communities 
and the development of the EU. In the early 2000s, the EU was in the 
process of integrating its new eastern members. There were talks about 
extending the EU membership to predominantly Islamic Turkey, which had 
already manifested its willingness to enter the EU. The Balkans, which also 
included sizable Muslim populations, were equally eager to join the EU. 
The EU itself, which then seemed to have accomplished many historic 
goals, including prosperity, peace, and the dismantling of national borders, 
was looking for new priorities and goals to pursue. It largely found them in 
the language of rights, which it entrenched in the Charter of Fundamental 
Rights of the European Union (2000, 2007)—also known as the Charter of 
Nice. How such rights would be interpreted and enforced, however, was not 
clear. The role of the main European spiritual traditions in interpreting the 
charter was therefore an issue of public morality with potentially powerful 
legal ramifications. 

In 2001, the EU also embarked on a process of drafting a constitutional 
text that would magnify the importance of its institutions, strengthen its 
role, and clarify its functioning. The place of religiosity and, more 
specifically, of Christianity was one of the most contentious aspects of the 
drafting, and probably the one most widely discussed among Europeans. 
The constitutional text never actually entered into force and was shortly 
replaced with a treaty that contained the same provisions of the constitution. 
Since this treaty did not qualify as a constitution, it was perceived as being 
more reassuring with regard to state sovereignty. 

The drafting process of the constitutional project exemplifies the level of 
conflict between the advocates for and the critics of a public role for 
Christianity. Supporters of neutrality opposed the use of Christian 
symbolism when it came time to draft the preamble of the EU Constitution. 


On one side stood those who believed that only a preamble deprived of any 
specific religious tradition could unite European peoples and not be seen as 
divisive and partisan. On the other side, those who advocated for explicit 
reference to Christianity within the preamble found that not citing the most 
ancient, influential, and pervasive cultural tradition in Europe would 
actually have been the partisan option. 

The resistance to including references to the Christian roots of Europe in 
the preamble of the constitution has arguably had enduring consequences on 
the relationship between many Christians and the EU’s institutions and 
agenda. Per the Treaty on the Functioning of the European Union (signed in 
1957, amended many times), EU law cannot be used to alter the national 
status of churches. This provision is intended to preserve the national 
patterns of church-state relations, but the resistance to acknowledge the 
historical role of Christianity exemplified in the drafting of the constitution 
led many Christian groups to believe that the EU may later inhibit their 
enjoyment of religious freedom and considerably alter the existing models 
of church-state relationship. The supporters of Christianity thus understood 
the refusal to mention the Christian roots of Europe in the constitutional 
text to be a denial of history and evidence of the pursuit of anti-Christian 
policies. Many Christians were deeply concerned about what they perceived 
as, borrowing from Pope John Paul II, “the loss of Europe’s Christian 
memory and heritage” and an attempt to replace them with “a vision of 
Europe which ignored its religious heritage, and in particular, its profound 
Christian soul.”!° 

In the long run, such cultural clashes probably had a role in invigorating 
skepticism about the EU among Europeans, bolstering populist platforms 
and their state-centered narratives. Not surprisingly, the 2011 Hungarian 
constitutional preamble emphasized “the role of Christianity in preserving 
nationhood,” thereby making Christianity a bastion of national sovereignty 
vis-a-vis European integration. 


CHRISTIAN LEGAL CULTURE 


Christians have long participated in shaping the legal ideals and institutions 
of a peaceful and united Europe. As early as the 1930s, Christian 
intellectuals, such as the Lutheran theologian Dietrich Bonhoeffer, who lost 


his life for opposing the Nazi regime, had already called for international 
peace and cooperation.'’ Despite accusations that the EU’s political agenda 
has suffocated Europe’s historical Christian identity, Christianity continues 
to play a subtle role in how law is conceived, interpreted, and developed at 
national and supranational levels.'* In fact, the legal mentality and the 
supranational infrastructures that Europe built after the atrocities of the two 
world wars seem to reflect aspects of Christian traditions, although they are 
often indistinguishable from the post-Enlightenment humanist culture with 
which they joined forces. 

The widespread skepticism toward legal positivism in Europe stems from 
Christian as well as humanist strands of thinking. In academia and the 
judiciary, legal positivism is often discredited as dangerous, associated with 
inhumane regimes, and in need of being counterbalanced with transcendent 
values and principles, as the German Basic Law did with its reference to 
God. This mindset has also fed the prevailing strands of legal interpretation 
at the supranational level. The antipositivist turn is visible in the 
interpretation of the European Convention of Human Rights as a “living 
instrument,” which the European Court of Human Rights started deploying 
in the late 1970s (Tyrer v. U.K., 1978). 

The living-instrument doctrine has become so influential in the context of 
adjudication of fundamental rights that the EU Court of Justice has also 
started using it in interpreting the Charter of Nice (Centraal Israélitisch 
Consistorie van Belgié and Others v. Belgium, 2020). Moreover, the EU 
court usually interprets EU laws according to the EU’s goals rather than the 
literal meaning of the laws, under the assumption that legal integration 
among European countries is intrinsically good and therefore an end in 


itself.'? The two pan-European courts are now therefore explicitly 
endorsing a developmental interpretation of fundamental legal texts, 


through which they update the texts’ meanings and align them to the 


changing circumstances and different stages of European integration.”° 


This purposive interpretive approach has strong roots in the history of 
pan-European institutions. Jean Monnet, one of the visionaries of European 
integration, believed that European integration consisted in a 
“transformative process”?! that could not be achieved at once but rather 
incrementally, via a series of crises that would elicit new political 
responses.* This very mindset is apparent in the words of the former head 


of the EU Commission Romano Prodi, a prominent Catholic politician, 
who, while commenting on the replacement of several national currencies 
with the euro, stated, “I am sure the euro will oblige us to introduce a new 
set of economic policy instruments. It is politically impossible to propose 
that now. But some day there will be a crisis and new instruments will be 


created.””° 

The emphasis on progress, development, and a teleological interpretation 
of law resonates with the reading of history as a progressive development, 
espoused by authoritative texts in the Christian camp alongside 
Enlightenment and post-Enlightenment intellectuals. An understanding of 
history as a developmental process of growth can be traced within 
Catholicism especially. Pope John XXIII’s 1963 encyclical Pacem in terris 
notes how modern progress resonates with religious sensibility, as “what 
emerge[d] first and foremost from the progress of scientific knowledge and 
the inventions of technology is the infinite greatness of God Himself, who 
created both man and the universe.”** Pacem in terris cited the notion of 
progress no fewer than nineteen times and called for political and legal 
institutions to overcome longstanding divisions and leave national 
hostilities and a logic of dominance behind—a call that pan-European 
institutions heeded. In 1965, with Gaudium et spes, the Pastoral 
Constitution on the Church in the Modern World, Vatican II reiterated the 
view that “developing nations should take great pains to seek as the object 
for progress to express and secure the total human fulfillment of their 
citizens.”*> Paul IV titled his 1967 encyclical The Progressive Development 
of Peoples (Populorum progressio). In 1987, John Paul II, in his Sollicitudo 
rei socialis, reinforced the belief that political and legal institutions should 
follow the developments of human civilization, although he warned against 
a “naive mechanistic optimism” or too easily equating true progress with 
economic growth.’ Decades later, Pope Francis’s speeches still read 


European integration and even European identity itself in progressive 


terms.” 


The concern for social rights, one of the defining characteristics of 
Europe’s constitutional culture in the twentieth century, also carries the 
mark of Christianity. The protection of social rights that is so common in 
constitutional texts and cases in Europe is rooted in religious, not just 
secular, modern thinking. Alongside the socialist movements with which 


they often skirmished, German Protestants of the late nineteenth and early 
twentieth centuries contributed to the development of a culture of social 
rights that gave birth to the short-lived but extremely influential 
Constitution of Weimar (1919) and to its insistence that economic activities 
should respect “human dignity.” Catholic social doctrine similarly 
emphasized the importance of social rights in the late nineteenth century in 
a move that would also be widely influential on constitutional drafting in 
several European states for most of the twentieth century. These two strands 
of Christianity later coalesced in nurturing a sense of solidarity that would 
apply not only within states but even among states and individuals of 
different nationalities within Europe. The unparalleled development of 
bonds among European countries and peoples through pan-European 
institutions, and especially the EU, has given shape to what Jirgen 
Habermas has termed a sense of “solidarity among strangers.” Such 
solidarity, which has resulted in concrete international interdependence, as 
well as in a sense of mutual obligation of support and altruism that hardly 
finds an equivalent outside the EU,7* therefore owes much to the main 
spiritual traditions of Europe.” 

Christian culture seems to have nurtured the aspiration for European 
integration as well as worked to build it. After World War II, Christian 
personalities actively sought to foster international cooperation and develop 
new legal orders. The Christian contribution is visible in the Christian faith 
of Konrad Adenauer, Robert Schuman, and Alcide De Gasperi, the founding 
fathers of European integration. Prominent Catholic politicians, these 
towering figures were soon joined by Protestant political leaders, though 
some Protestant countries certainly resisted pushing the legal integration 
further; generally, neo-Calvinist thinking has been less responsive than 
Catholic thinking to the process of political and legal amalgamation in 


Western Europe.*? Besides these differences, however, the very structure of 
European integration seems to testify that Christianity provided the 
indispensable intellectual toolbox for its development. 

The two main _ pancontinental legal frameworks—the European 
Convention of Human Rights and the EU—have incarnated the concept of 
subsidiarity. Famously, subsidiarity “addresses the question of which sets of 
people ought to be included in decisions relating to the exercise of public 


power” by tying “decisions to those affected by them.”*! In Europe, the 


cooperation between national and supranational bodies has operationalized 
this principle. The European Court of Human Rights addresses claims of 
justice once domestic remedies have been exhausted, and the EU—having 
the principle of subsidiarity in full display in Article 5(3) of the EU Treaty 
—has historically taken the responsibility for matters that states were 
unable to handle individually. This constitutional ideal, as constitutional law 


scholar Nick Barber notes, originated in Catholic thinking and developed 


through German federalism.°? 


Joseph Weiler digs even deeper into the nature of EU law and how it 
secured its primacy over national constitutional law among its member 
states. Weiler notes that national compliance with EU law is largely 
voluntary and evidently relies on a deeply seated legal and political culture 
boasting distinctively religious roots. In fact, and most interestingly, the EU 
lacks effective tools to enforce its will, enforcement largely being left to 
national courts. When a controversy over the correct interpretation of EU 
law arises within a domestic dispute, the state judge is expected to halt the 
proceeding and refer the case to the Court of Justice, which will then 
respond with an authoritative opinion on the correct interpretation of EU 
law. The national judge will then resume the trial and adjudicate in 
accordance with the Court of Justice’s opinion. 

The EU does not have powers, in effect, to force state institutions to 
abide by the Court of Justice’s opinion in a way that would compare with, 
for example, US President Dwight Eisenhower’s expeditious deployment of 
federal troops when the Arkansas governor refused to comply with the US 
Supreme Court’s decision in Brown v. Board of Education (1954). Despite 
such a lack of enforcement tools, however, the system engineered by the 
EU has worked fairly well for decades (at least until a 2021 landmark 
judgment, when the Polish Constitutional Court questioned the primacy of 
EU law). Without such voluntary and widespread observance among EU 
state members, national institutions would not just have resisted enforcing 
EU law at the expense of national law; they would have probably avoided 
referring national disputes to the Court of Justice in the first place. Such an 
inclination to obedience is particularly noticeable, as it is not rooted in a 
common national identity, language, or history (after all, European states 
fought mercilessly against each other for centuries). This practice of mutual 
trust and obedience can be read as part of the extraordinary “solidarity 
among strangers” theorized by Habermas. For Weiler, the widespread, 


consistent inclination to voluntary compliance finds a likely explanation in 
the strong culture of observance and obedience that the main religious 
traditions of Europe spread throughout its populace. Absent any common 
ethnic, political, or linguistic denominator among state members, this 


conclusion appears realistic. As John Witte Jr. has noticed more than once, 


religion traditionally provides a culture of obedience and compliance.*? 


Strikingly, however, there are aspects of contemporary supranational 
legal culture that have come to collide with Christian traditions and values. 
This is certainly the case in the economic liberalism that EU institutions 
have come to support, a stance they were later criticized for, especially after 
the 2008 world economic crisis. But this criticism targets even more 
directly the core of the supranational institutional edifice. The supranational 
European framework has developed mainly through its judicial driver, as 
pan-European courts have been the engines of legal integration among the 
states. As Joseph Weiler notes, the complex judicial infrastructure that 
connects the national and the supranational levels of the government has 
created a rich network of courts that has unavoidably focused on the claims 
of the individual in a cultural process that, “little by little, almost without 
realizing it,” has turned the average European citizen “into a self-centered 
individual” apart from the broader community she lives within.** In other 
words, this emphasis on the rights of the individual would overlook what 
individuals owe to each other and to the broader society—an approach that 
Christian groups and intellectuals have criticized more than once. The 
Anglican priest and scholar Nigel Biggar has fiercely denounced this 
phenomenon, noting that within judicial bodies, such as the European Court 
of Human Rights, are the visible “signs of a rights-fundamentalism and a 
deficiency in historical imagination.”*> It is not so surprising, then, that 
portions of the Christian sphere have given their support to leaders who 
claim to represent “illiberal” constitutionalism and emphasize collective 
needs.’ Nowadays, supranational pan-European organizations live off of 
the Christian legacy as well as other, even opposite, cultural leanings. 


CONCLUSION 


Despite their quite different attitudes toward religion and, especially, 
Christianity, and the prevailing narrative of a mostly secularized Europe, 


European societies have maintained close connections with religion. This 
phenomenon is readily apparent in postwar Europe, which witnessed not 
just the development of states committed to the protection of religious 
freedom but also the development of a European integration to which 


Christians contributed theoretically and politically.*’ Christianity still plays 
a big part in the life of European supranational institutions. Christian 
Democrats is the namesake of the largest political group in the European 
Parliament, and many other political platforms, such as the conservatives, 
make frequent references to Christian values. 

Despite the proximity between Christianity and legal institutions, 
however, the presence and role of Christianity in the European public 
sphere is all but settled. In fact, it seems to inform much of the 
contemporary debate about the place of law in Europe. Christian 
denominations and intellectuals tackle this debate in multiple ways. Broadly 
speaking, Catholic voices consistently urge for political and legal 
institutions that acknowledge that there is a quest for meaning that 
transcends the political order. Protestants involved in the academic debate 
call for a holistic perspective, one that would require a “multidisciplinary 
approach capable of bringing together perspectives from the natural 
sciences and the humanities.”°® Orthodox hierarchies seem more prone to 
maintain a gap between religious thinking and the narratives of rights that 
are SO pervasive in contemporary Europe. The conflicts between supporters 
and detractors of a public role for Christianity have, however, convinced 
various Christian denominations to join forces, as happened with the Lautsi 
saga, during which several overwhelmingly Orthodox countries, and even 
the Russian Orthodox Church, backed the display of the crucifix in 
predominantly Catholic Italy.°? 

Giovanni Bonello, then the Maltese judge at the European Court of 
Human Rights, opened his concurring opinion in Lautsi with the statement 
that “a court of human rights cannot allow itself to suffer from historical 
Alzheimer’s. It has no right to disregard the cultural continuum of a nation’s 
flow through time, nor to ignore what, over the centuries, has served to 
mould and define the profile of a people.” He thus warned the court against 
“substituting its own ethical mock-ups for those qualities that history has 
imprinted on the national identity.” Bonello thus pointed to a crucial yet 
overlooked aspect of today’s Europe: although the increase of religious 
pluralism has brought about a series of challenges to the Old Continent, it is 


mainly the tension between Christianity and nonreligious or antireligious 
public morality that animates the political and legal framework. Supporters 
of some human rights agendas oppose the influence of Christianity on 
political bodies; Christians, meanwhile, grow skeptical of contemporary 
human rights—centered narratives because of the latter’s seemingly anti- 
Christian leanings. In today’s Europe, many Christians paradoxically see 
the process of political integration within the Continent as a betrayal of 
Christian values, although Christianity was extremely influential in its 
conception and development. The liveliness of contemporary legal 
structures and of political institutions in Europe is, after all, largely 
dependent upon their capacity to balance Christian values and identity with 
other strands of European legal culture. 
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CHAPTER 18 


CHRISTIANITY AND LAW IN NO 
RTH AMERICA TODAY 


NATHAN S. CHAPMAN 


INTRODUCTION 


This chapter surveys the relationship between law and Christianity in the 
United States, Mexico, and Canada. For each nation, it asks how the law 
treats Christianity and how Christianity affects the law. The nations share 
historical, legal, and demographic features that make their differences 
intriguing. All three were founded by Christians who sought to establish 
their respective denominations formally, with Canada split between 
Anglicans and Catholics. Yet as all three evolved into liberal republics, they 
abandoned religious establishment. And the populations of all three remain 
predominantly Christian, though they have all grown more religiously 
diverse in the past fifty years. 

What distinguishes the nations is the extent to which their governments 
control religion and the relative influence of Christian groups on the 
lawmaking process. In the United States, church-state separation entails 
neutral religious liberty, and Christianity continues to influence politics and 
policy discussions indirectly. In Mexico, separation means government 
control of religion, historically the Catholic Church, and tight restrictions 
on participation by clergy and religious associations in politics. In Canada, 
separation means both a government and a public square scrubbed of 
Christian favoritism or influence. 


THE UNITED STATES 


The United States has a long history of what may appear to outsiders to be 
an oxymoron: religious disestablishment coupled with robust religious life 
and political engagement. This should be unsurprising, though, since it was 
Christians who argued that disestablishment would benefit both church and 
state. The First Amendment to the US Constitution provides that “Congress 
shall make no law respecting an establishment of religion, or prohibiting the 
free exercise thereof.” The Supreme Court’s first forays into the field of 
church-state relations in the mid-twentieth century were somewhat 
inconsistent, enforcing strict separation in school-funding cases but 
tolerating official prayers and tax exemptions for religious organizations. In 
recent decades, however, the court has rejected strict separation in favor of 
an approach that reduces the influence of government on religious belief 
and practice. 

From the early period of disestablishment, Christianity in the United 
States has grown ever more diverse. Christians today are politically 
polarized over progressive legal reforms, especially reforms to reproductive 
rights and family law. Traditional Catholics have allied with white 
evangelical Protestants to influence the domestic platform of the 
Republican Party, while the Black church and liberal Catholic and 
Protestant groups continue to strongly influence the Democratic Party’s 
policy views, especially with respect to civil rights, immigration, and 
economic inequality. 

As enacted in 1789, the US Constitution included only two provisions 
that directly or indirectly refer to Christianity. The Oath Clause provides 
that government officers “shall be bound by Oath or Affirmation, to support 
this Constitution.” The remarkable feature of the clause was that it 
permitted officers to substitute an “affirmation” for an “oath.” This was the 
first federal religious accommodation: it ensured that members of Christian 
groups whose interpretation of the gospels forbade the taking of any oath— 
notably, Quakers—would not thereby be excluded from office. Similarly, 
the Religious Test Clause provides that “no religious Test shall ever be 
required as a Qualification to any Office or public Trust under the United 
States.” This was a conscious abandonment of the most effective 
mechanism known to the Old World regimes for imposing religious 
conformity. 


The First Congress enacted the Bill of Rights, which included the First 
Amendment’s Establishment and Free Exercise Clauses. The eighteenth and 
nineteenth centuries saw very few disputes over the Religion Clauses, for 
they applied only to the federal government, which, compared to the states, 
had relatively little influence over everyday life. By the 1830s, the states, 
for their part, eliminated all of the vestiges of a legal establishment of 
religion, including religious qualifications on officeholding and mandatory 
church attendance and tithes. ! 

The United States was overwhelmingly Protestant in the middle of the 
nineteenth century. The Second Great Awakening generated evangelical-led 
social-reform movements to abolish slavery and promote temperance. 
American Christians offered religious arguments for and against slavery, 
and slaveholding states clamped down on the rights of enslaved people, free 
Blacks, and abolitionists to read, preach, and practice Christianity. By the 
middle of the century, eastern cities teemed with Catholic immigrants from 
Ireland and Germany. As Protestant anti-Catholic sentiment grew, the most 
important issue was whether states could fund free schools that 
incorporated generically Protestant prayer and moral catechesis into their 
curricula without likewise funding independent Catholic schools. At the 
same time, virtually every Christian denomination, including the Catholic 
Church, partnered with the federal government to provide schools for native 
tribes, first with their consent, then coercively. 

Until the 1960s, the vast majority of Americans shared traditional 
Christian norms. The law reflected those norms, and there were relatively 
few calls for the accommodation of religious objectors. The most notorious 
exception showed the limits of American religious tolerance. The Church of 
Jesus Christ of the Latter-Day Saints, or Mormon Church, born of the 
Second Great Awakening, was militaristic and practiced polygamy. The 
Republican Party of Abraham Lincoln opposed both slavery and Mormon 
polygamy as opposed to the ideal of equal freedom. By the 1870s, the 
federal government had enacted multiple laws to root out the practice of 
polygamy in the Utah Territory. In Reynolds v. United States (1879), the 
Supreme Court rejected the claim that the Free Exercise Clause provides an 
exemption for religious objectors from a criminal prohibition of polygamy. 
The court would thus uphold the power of the government to enforce 
traditional Christian morals against a dissenting religious group. Today the 


shoe is on the other foot, as Christians with traditional moral beliefs seek 
accommodations from nondiscrimination laws. 

In the 1940s, the Supreme Court began to enforce First Amendment 
religious and speech rights against the states, largely through cases 
involving the persecution of Jehovah’s Witnesses. These decisions, along 
with Brown v. Board of Education (1954), which outlawed racial 
segregation in public schools, worked a sea change in American 
constitutional law, as the courts became the guardians of fundamental 
liberties and equality. During the same era, the court also began to enforce 
the separationist view of the Establishment Clause against the states. This 
chapter considers the court’s decisions relating to school funding, 
government-sponsored prayers and symbols, and the “ministerial 
exception.” Across all of these categories, the Constitution requires 
neutrality among religious groups, but all of the doctrines have important 
implications for Christian beliefs, conduct, and organizations. 

Perhaps no aspect of church-state relations has seen such a dramatic 
reversal in recent years as the doctrine governing the government’s support 
for religious schools. States require children to attend primary and 
secondary school, and operate schools that are free for all to attend. 
Although a state may not ban private schools (whether religious or not), it 
need not subsidize them. Families are free to send their children to private 
schools, but most cannot afford them. States do have, however, an interest 
in ensuring that all students receive an adequate education in a safe 
environment, and many states have sought to provide partial support for 
private schools to promote those interests. 

Beginning with the first modern Establishment Clause case, Everson v. 
Board of Education (1949), the court held that the government could 
provide religious schools with basic public services, such as police and fire 
protection, but could not provide any funding or other direct support. 
Drawing on the founding-era history of opposition to forced tithes, the court 
reasoned that the Establishment Clause forbids making taxpayers fund 
another’s religious education. In another school funding case, Lemon v. 
Kurtzman (1971), the court articulated a three-part test to govern all 
Establishment Clause disputes: a law could neither have the purpose of 
advancing religion, nor have the effect of doing so, nor “excessively 
entangle” the government with religion. In principle, the doctrine was 
designed to ensure religious neutrality. In practice, however, it was a one- 


way secularism ratchet, effectively forbidding government support for 
private religious schools and, in the eyes of some observers, sweeping 
religion from the public square. To make matters worse, the court’s 
applications of Lemon were inconsistent. The court upheld government 
funding of religious institutions of higher education and permitted 
governments to reimburse bus fare to religious schools and to loan secular 
textbooks to students at those schools. It allowed the government to exempt 
religious institutions, alongside nonreligious organizations that provided 
important public goods, from taxes. At the same time, however, it 
prohibited governments from providing supplemental instruction in secular 
subjects and disability services to students at religious schools, and from 
providing tax benefits to parents of those children. Though neutral on its 
face, the doctrine mostly affected Catholic schools in _ needier 
neighborhoods, and was heavily criticized for perpetuating the anti-Catholic 
sentiment of the late nineteenth century. 

In the past forty years, the Supreme Court has completely reversed 
course. Beginning in the late 1980s, the court held that the government 
could provide per capita subsidies to parents who send their children to 
religious schools. Such subsidies may take the form of vouchers or tax 
breaks, but they must comply with two limitations: they must be neutral 
between religious and nonreligious private schools, and the payments must 
be the result of the parent’s free choice—that is, they may not incentivize 
parents to send their children to religious schools. The result is that many 
states now provide vouchers or tax benefits for parents to send their 
children to private schools, including religious ones, the vast majority of 
which are Christian. Recently, the court has gone even further. For some 
time, it was permissible for states to provide support for nonreligious 
private schools without providing equal support for religious ones. No 
longer. In a trio of cases decided in the past ten years, the court has held that 
such discrimination against religious institutions violates the Free Exercise 
Clause of the First Amendment. 

The court’s record on official prayers and religious symbols has likewise 
been uneven, but recently the doctrine has tended to permit government- 
sponsored religious monuments, symbols, and practices so long as they are 
not coercive and do not align the government with a religious view. The 
right of private parties to preach, pray, and present religious symbols on 
public property is largely protected by the First Amendment guarantee of 


freedom of speech. In general, on government property open to the public, 
the government may not restrict speech on the basis of its content or 
viewpoint, even when it is hateful or offensive. This freedom provides a 
robust right to engage in private religious exercise on government property. 
The harder cases involve prayer and religious symbols that are attributable 
to the government. 

In a pair of decisions in the 1950s, the Supreme Court held that public 
schools could not lead students in prayer or devotional Bible reading, a 
practice that was longstanding and widespread. In another decision, 
however, the court relied on longstanding tradition to conclude that a state 
legislature may begin its session with a prayer led by a paid chaplain, 
though he was a local Presbyterian minister. More recently, it has extended 
that holding to local town board meetings that begin with an invocation by 
invited clergy. The court distinguished between legislative prayers and 
prayers in school on the ground that the latter effectively coerced vulnerable 
students to engage in the government’s prescribed religious exercise. 

The court has also decided a number of cases involving religious symbols 
on public property. For a time, the court considered whether an observer 
would conclude that the symbol conveyed the government’s “endorsement” 
of religion, a standard criticized for its subjectivity. Under the standard, the 
court invalidated a crèche in a courthouse but upheld another placed among 
an assembly of “secular” Christmas holiday symbols; it invalidated a Ten 
Commandments display placed among other sources of the American legal 
tradition in a courthouse but upheld another standing alone on the lawn of 
the Texas capitol. In American Legion v. American Humanist Association 
(2019), the court announced a new test. The case involved a thirty-two-feet- 
tall, ninety-year-old Latin cross that had been erected, like many others, to 
memorialize the fallen of World War I. Abandoning the “endorsement test,” 
the court held that monuments, symbols, and practices with a long history 
are presumptively constitutional, at least when they continue a tradition of 
“respect and tolerance for differing views, an honest endeavor to achieve 
inclusivity and nondiscrimination, and a recognition of the important role 
that religion plays in the lives of many Americans.” The court admitted that 
the cross “is undoubtedly a Christian symbol,” but reasoned that the 
monument had, over time, “come to represent” far more. The decision will 
not resolve all disputes over religious memorials, symbols, and practices in 
public places, but it will likely greatly reduce their number. 


The Supreme Court has consistently protected religious institutions from 
governmental interference. The most important decision is Hosanna-Tabor 
v. Equal Employment Opportunity Commission (2012), in which a 
unanimous court held that the Religion Clauses together “bar the 
government from interfering with the decision of a religious group to fire 
one of its ministers.” The claimant in the case had been a teacher at a school 
run by a Lutheran church. Her position required her to have ministerial 
training, teach devotional classes, and bear the title “minister.” She became 
sick, the school fired her, and she sued for employment discrimination on 
the basis of disability. The Supreme Court held that there is a “ministerial 
exception” to employment discrimination law, even when the employer’s 
decision was not based on religion. “By imposing an unwanted minister,” 
the court reasoned, “the state infringes the Free Exercise Clause, which 
protects a religious group’s right to shape its own faith and mission through 
its appointments.” Doing so also violates the Establishment Clause, “which 
prohibits the government from involvement in ecclesiastical decisions.” The 
exception applies only to those who perform the functions of a minister, but 
where it applies it is absolute. A related doctrine holds that the government 
may not resolve a theological controversy, which requires courts to tread 
carefully when resolving property disputes among religious groups. 

Perhaps because US law robustly protects the freedom of individuals and 
churches to exercise religion without state interference, religion continues 
to influence the political process that produces law. Visiting the United 
States nearly two hundred years ago, Alexis de Tocqueville noted that “all 
[Americans] attributed the peaceful dominion that religion exercises in their 
country principally to the complete separation of Church and State.”? He 
noted that “you cannot say that in the United States religion exercises an 


influence on laws or on the detail of political opinions, but it directs mores, 


and it is by regulating the family that it works to regulate the State.” 


Tocqueville’s insight applies with equal force today. The difference is 
that American Christians increasingly disagree among themselves about 
mores and the state’s responsibility to enforce them. As of 2020, nearly 70 
percent of Americans identify as Christian, with 45 percent identifying as 
Protestants, 22 percent as Catholics, and less than 3 percent altogether as 
Orthodox, Latter-Day Saints, and Jehovah’s Witnesses. The fastest-growing 
group comprises those who identify as religiously unaffiliated, which now 


includes 23 percent of the population.* 


Churches are still largely divided by race and increasingly by party 
politics, but both parties are majority Christian: 83 percent of Republicans 
and 69 percent of Democrats. Two-thirds of Republicans identify as white 
Christians, 29 percent as evangelical, 39 percent as white nonevangelical, 
and 15 percent as Catholic. By contrast, most Black Protestants, Hispanic 
Protestants, and Hispanic Catholics are Democrats, together comprising 
about a quarter of the party, with white Christians making up another 39 
percent. Something the media generally overlook is that although most 
white evangelical Protestants vote Republican, not all evangelical 
Protestants are white: 35 percent of Black Americans, 28 percent of Native 
Americans, 14 percent of Hispanic Americans, and 10 percent of Asian or 
Pacific Islander Americans are evangelical. Nineteen percent of white 
Americans and a full 50 percent of Hispanic Americans are Catholic. 
Americans remain predominantly Christian, but their social identities 
reflecting a bewildering array of religious, racial, economic, and political 
intersections. 

In the past forty years, Christianity has contributed to, and been affected 
by, partisan polarization around issues of legal reform. The Reagan era saw 
the rise of the Religious Right, a largely white evangelical and Catholic 
movement spearheaded by churches, pastors, and religious organizations 
like Jerry Falwell’s Moral Majority and James Dobson’s Focus on the 
Family. Many of these voters have rallied to the Republican Party to 
support prolife policies and to oppose LGBTQ rights, while most Black 
Christians, including evangelicals, have allied themselves with the 
Democratic Party, which has more consistently championed civil rights. 

For decades, conservative Christians emphasized the appointment of 
prolife judges with the hope of overturning Roe v. Wade (1973), a decision 
recognizing a constitutional right of abortion. President Donald Trump, who 
carried the white evangelical vote by nearly 80 percent, appointed three 
prolife Christians to the Supreme Court. In 2022, all three joined a majority 
in Dobbs v. Jackson Women’s Health Organization to overturn Roe, leaving 
the issue of abortion entirely to the legislative process. 

The conservative Christian response to Obergefell v. Hodges (2015), 
which recognized a constitutional right to same-sex marriage, has been 
different. Even American Christians who hold traditional views on marriage 
are divided about the civil right of same-sex marriage, and relatively few 
have shown interest in reversing Obergefell. Traditionalists instead have 


sought religious accommodations from laws prohibiting sexual-orientation 
discrimination in the provision of goods and services. The most high-profile 
case involved a baker who was sanctioned for refusing to make a cake for a 
same-sex wedding. In Masterpiece Cakeshop v. Colorado Civil Rights 
Commission (2018), the court held that the punishment violated the Free 
Exercise Clause because one of the state decision-makers had shown 
hostility toward the baker’s religion during the adjudicatory process, calling 
a request for a religious accommodation from an antidiscrimination law 
“one of the most despicable pieces of rhetoric that people can use.” Limited 
to its unusual facts, the case did not resolve whether a religious objector to 


same-sex weddings is entitled to an accommodation from 


antidiscrimination laws.° 


Christianity’s influence on law is not limited to the political right. The 
Black churches, overwhelmingly Democratic, continue, as they did during 
the civil rights era of the 1950s and ’60s, to lead the ongoing movement for 
racial equality. Many religious Americans, especially Catholics, have 
labored to protect the rights of undocumented workers, migrants, and 
refugees. Christians across the political spectrum and at all levels of 
government have sought to reform the criminal justice system in light of 
racial disparities and harsh prison terms. American Christians of all 
confessions continue to influence law and policy through what Tocqueville 
would have described as “indirect action [that] seems even more powerful” 
than an established religion. 


MEXICO 


Mexico presents a different paradox: it is at the same time one of the most 
Catholic and one of the most secular states in the world. During the early 
republic (1812-57), the Catholic Church was established to the exclusion of 
all other groups, but since the Juarez reforms (1857-72), the Federal 
Constitution has been anticlerical and committed to the principle of laico, 
or lay control of the government. Modest reforms in the 1990s extended 
rights to religious associations, and Protestant churches have gained 
influence in recent decades, but the nation remains predominantly Catholic 
and committed to the strict separation of church and state. 


Mexico’s history is intimately bound up with shifting relations between 
the Catholic Church and secularists. Independence from Spain was 
spearheaded by a parish priest, Miguel Hidalgo. The constitutions from 
1812 to 1857 provided that “the Catholic religion is the official one of the 
Republic, without tolerance for any other.” Only Catholics could be 
citizens. 

The War of Reform, led by Benito Juarez in the late 1850s, ushered in an 
era of radical anticlericalism and government control of the church that 
largely persists. After a failed coup by the Catholic Church to install 
Maximilian of Habsburg as the king of Mexico, ending with his execution 
in 1867, the executive issued a series of decrees known as the Reformation 
Acts (Leyes de Reforma). The decrees nationalized all church property, 
subordinated church courts to civilian courts, forbade clerical dress in 
public, prohibited public worship outside church buildings, and banned all 


religious orders.° 

The Constitution of 1917 incorporated these decrees and added to them. 
Most of these provisions are still in force. At first blush, Article 130 of the 
constitution seems analogous to the First Amendment of the United States 
Constitution: “Congress cannot enact laws establishing or prohibiting any 
religion.” The provision goes on to say, however, that “The Federal 
Congress has the exclusive power to legislate in matters of public worship, 
churches and religious groups.” Through these and many other provisions, 
the constitution provides for a thoroughly secular government with 
complete control over religion. Article 3 provides that public education 
must be nonreligious. Article 4 prohibits religious orders. Article 24 grants 
the freedom to profess religious belief and to worship in a place of public 
worship (a church building) or at home. Article 24 not only transfers all 
ecclesiastical property to the government but deprives religious associations 
of the legal capacity to own property, enter into contracts, and the like. 
Article 130 prohibits religious associations and clergy from supporting 
political candidates or parties. The 1917 Constitution also forbids clergy to 
vote, hold office, criticize the government, and inherit money from 
parishioners other than family members. 

Another failed Catholic revolution in 1926, known as the Cristiada 
(Cristero War), ended in a modus vivendi by which Catholics gave up their 
weapons in exchange for the government’s tolerance of Catholic worship 
and education in private schools. It was not until 1992, with the Law of 


Religious Associations and Public Worship (Ley de Asociaciones Religiosas 
y Culto Publico), that Mexico began, modestly, to relax the constitutional 
disabilities on the exercise of religion. The law amended Article 24 of the 
Constitution to allow persons to worship outside of a church building 
(templo)—with a license—and amended Article 130 to permit religious 
associations to obtain legal personality, including the rights to hold and 
transfer property. The law also eliminated Article 5, which had prohibited 
monastic orders. Other reforms permitted clergy to vote and any Mexican to 
serve as a member of the clergy of any faith. Later that year, Mexico 
reestablished full diplomatic relations with the Holy See. 

Mexico remains predominantly Catholic, but recent inroads by 
Protestants may prompt further liberalizing reforms. In 2000, Catholics 
made up nearly 88 percent of the population. According to the 2020 census, 
which counted 126 million residents, that number has dropped to 78 
percent. Protestants, the vast majority of whom are evangelicals and 
Pentecostals, now make up 11 percent, and those espousing no religion 
make up 8 percent. The Social Encounter Party was founded by evangelical 
pastors in 2014 and allied with the left-wing National Regeneration 
Movement (MORENA) to support the candidacy of President Andrés 
Obrador in 2018. According to one observer, after the anticlerical reforms 
of Juarez, “Mexican politicians often created extensive relations with 
Protestant communities with the goal of breaking the social power of the 
Catholic Church. This Liberal-Evangelical alliance has continued to the 
present, and partially explains the paradoxical relationship of [Obrador] 
with Evangelical congregations.” Obrador supports the evangelical 
emphasis on family values, and he has reinterpreted the law prohibiting 
religious associations from owning a radio or television station to allow the 
government to license ownership on an ad hoc basis.” 

Yet Obrador rejects a more sweeping departure from the principle of 
laico. In December 2019, a member of MORENA proposed a bill that 
would have allowed religious associations greater access to TV, radio, and 
newspapers, relaxed limits on church property ownership, provided for 
church and state cooperation on more social matters, and permitted 
accommodations for conscientious objectors. This more 
“accommodationist” approach to religious exercise would more closely 
approximate the church-state regime of the United States. Obrador 
denounced the proposal as an unacceptable departure from Mexico’s 


tradition of separation, stating that “the majority of Mexicans agrees that 
the lay state should prevail.” He suggested, apparently without intending 
irony, that Mexico should follow the teaching of Jesus Christ: “Render unto 


God what is God’s and unto Caesar what is Caesar’s.’”® 


CANADA 


The religious fault line in Canada has always run between Catholics and 
Protestants, and it has always mapped linguistic, cultural, and ethnic 
differences between Francophone Quebec and the rest of the country. 
Today, cultural differences between Catholics and Protestants, especially 
language differences, have more political salience than religion does. Both 
groups have lost significant influence over public affairs, and the nation has 
grown steadily more secular since the 1950s. Church-state relations and 
religious freedom are governed by the Charter of Rights and 
Responsibilities of the Constitution of 1982. The charter protects “freedom 
of religion” alongside other fundamental rights, and provides that it shall be 
read to be consistent with Canada’s tradition of multiculturalism. While the 
nation continues to fund religious schools and other organizations that 
provide nonreligious public services, the Supreme Court of Canada has 
consistently interpreted the charter to give the government latitude to 
resolve contested rights claims against traditional Christian groups when the 
government seeks to promote secularism, diversity, and inclusion. 

Religious toleration in Canada dates at least to the Quebec Act, 1774, by 
which the British Crown permitted Quebecer Catholics “the free Exercise 
of the Religion of the Church of Rome, Subject to the King’s Supremacy.” 
This remarkable concession was probably calculated to maintain Quebec’s 
loyalty in the face of growing dissent from the colonies that would become 
the United States. Nearly a century later, the Canadian colonies enacted the 
Freedom of Worship Act, 1851, which guaranteed “the free exercise and 
enjoyment of Religious Profession and Worship, without discrimination or 
preference, so as the same be not made an excuse for acts of licentiousness, 
or a justification of the practices inconsistent with the peace and safety of 
this Province be allowed to all Her Majesty’s subjects within the same.” 
This provision established equality of profession and worship but not legal 


equality; Catholics continued to suffer discrimination in some of the eastern 
colonies. 

The Constitution Act, 1867, united the eastern provinces. The law 
provided a federal definition of marriage but allowed each province to 
establish its own marriage practices, which was especially important to 
Quebec. It also allowed each province to establish its own school regime. 
New Brunswick and Manitoba abolished denominational schools in 1871 
and 1890, respectively. This precipitated the Manitoba Schools Crisis, a 
controversy between the Protestant majority and Catholic dissenters over 
religion, language, and ethnicity. The immediate result was a common 
school system, but Section 29 of the Charter of Rights and Freedoms now 
guarantees denominational schools. 

Protestants and Catholics historically have had significant influence on 
the shape of Canadian law. Evangelical denominations collaborated to 
enforce conservative norms, such as the prohibition of alcohol (1916-21). 
In 1925, Methodists, Congregationalists, and Presbyterians merged to form 
the United Church of Canada, which became the largest Protestant 
denomination and influenced national politics into the 1980s, when it 
suffered schism over theological disputes. The Catholic Church had even 
greater influence over the policy of Quebec, controlling health and social 
services, labor unions, and education. The Quiet Revolution of the 1960s, in 
which church attendance dropped by more than half, induced a prompt 
reversal: health and social services secularized, Catholic labor unions 


dwindled, and public education dropped religious instruction.? Though 
many Canadians continue to self-identify as Christian—two-thirds in the 
2011 census, more than half of them Catholic—only 30 percent of Catholics 
and 20 percent of Protestants attend church weekly (as of the 1990s), and 
religion is largely absent from policy debates. 

The contemporary relation of church and state is governed by the Charter 
of Rights and Freedoms, which went into force in 1982. Section 2 protects 
fundamental rights, including “freedom of conscience and religion.” 
Section 15 protects individuals from discrimination on the basis of religion, 
among other characteristics. Section 29 preserves rights for 
“denominational, separate or dissentient” schools. Under Section 1, all 
charter rights are “subject only to such reasonable limits prescribed by law 
as can be demonstrably justified in a free and democratic society.” The 
Supreme Court of Canada has interpreted Section 1 to require a 


proportionality test, in which administrators and courts decide whether a 
governmental policy is reasonably necessary—in light of the burden it 
places on religious freedom—in order to achieve a substantial government 
interest. Though the preamble says that “Canada is founded upon principles 
that recognize the supremacy of God and the rule of law,” the Supreme 
Court of Canada’s decisions have contributed to secularization and have 
rarely favored religious dissenters. 

For instance, in R. v. Big M Drug Mart (Big M) (1985), the court 
considered the constitutionality of the Lord’s Day Act, 1952, which 
prohibited certain businesses from operating on Sunday. Writing for the 
court, Justice Brian Dickson noted that “since the acknowledged purpose of 
the Lord’s Day Act, on longstanding and consistently maintained authority, 
is the compulsion of religious observance, that Act offends freedom of 
religion.” The act was also inconsistent with Section 27, which provides 
that the charter “shall be interpreted in a manner consistent with the 
preservation and enhancement of the multicultural heritage of Canadians.” 

The Supreme Court of Canada has also decided a number of cases 
enforcing strict secularism in public schools and allowing the government 
to restrict the rights of private Christian schools. Provinces maintain a great 
deal of control over public school systems, and—in addition to holding that 
the constitution prohibits them from engaging in religious instruction and 
practice—the court has generally supported their secularizing policies. In 
Chamberlain v. Board of Trustees (2002), the court held that a local school 
board had run afoul of a provincial law requiring “strict secularism” when it 
excluded books depicting same-sex parents from elementary school 
classrooms at the behest of religious parents. The court reasoned that the 
school board could not make policy on the basis of religious reasons that 
were exclusionary. The court gave a partial victory, however, to a Catholic 
high school that sought an exemption from a provincial program requiring 
all schools to teach a survey of world religions from a neutral perspective. 
In Loyola High School v. Quebec (2015), the court held that the state may 
not require the school to teach Catholicism from a “neutral” perspective, 
which would effectively deny the school and its students the right to “the 
collective manifestation and transmission of Catholic beliefs,” but that it 
may require it to teach about other religions from a neutral perspective. 
Otherwise, the court wrote, it is possible “that other religions would 
necessarily be seen not as differently legitimate belief systems, but as 


worthy of respect only to the extent that they aligned with the tenets of 
Catholicism,” which would contradict the “program’s goals of ensuring 
respect for different religious beliefs.” 

Most recently, the court upheld an agency’s refusal to approve a new law 
school at an evangelical university that requires students to adhere to the 
traditional Christian view that sex is permissible only between opposite-sex 
spouses. In Law Society of British Columbia v. Trinity Western University 
(2018), the court recognized that the decision interfered with the 
university’s right to religious freedom, but reasoned that the interference 
was not “significant’”—studying law in a thoroughly Christian environment 
“is preferred, not necessary” for “spiritual growth’—and that the decision 
was reasonably necessary to advance the government’s interests in “equal 
access to and diversity in the legal profession and [in] preventing the risk of 
significant harm to LGBTQ people.” 


CONCLUSION 


Christianity and law have a complicated past and fraught present in the 
United States, Mexico, and Canada. Each nation in its own way was born of 
a Christian republicanism that gradually evolved into different forms of 
secular liberalism, with Mexico seeking to neutralize the Catholic Church, 
Canada seeking to neutralize religious influence on public culture, and the 
United States seeking to neutralize the government’s influence on religion. 
Despite their commitments to governmental religious neutrality, 
Christianity continues to influence the law, especially in the United States. 
The precise nature of the relationship between Christianity and law in North 
America will surely change over the next hundred years, but the dynamic 
relationship that has had such a powerful influence on the politics, society, 
and culture of the region almost certainly will not. 
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CHAPTER 19 


CHRISTIANITY AND LAW IN LA 
TIN AMERICA TODAY 


CRISTIAN VILLALONGA 


INTRODUCTION 


Mainstream social-sciences scholarship on Latin America has underscored 
the emergence of the nation-state and a gradual process of secularization to 
comprehend the institutional development of Latin America after 
independence from Spain and Portugal (c. 1820). From that perspective, a 
persistent religious ethos would have been one of the factors thwarting 


modernization by reinforcing old social structures that challenge the state’s 


political monopoly and cultural resistance.! Without denying the 


explanatory power of the process of secularization in the region, this 
chapter takes a different view, asserting that it would be hard to understand 
several traits of current Latin American law without referencing its 
Christian roots. Far from being an obstacle to institutional change, 
Christianity has shaped a particular idiosyncratic process of modernization 
in which debates about the state’s authority, the organization of social and 
economic relations, and the language of rights have been framed in 
dialogue with, not in opposition to, religious ideals. 

Traditionally a mostly Catholic region as part of the Spanish and 
Portuguese empires between the late fifteenth and the nineteenth centuries, 
Latin America is currently experiencing a religious shift. Today, 69 percent 
of the population identifies as Roman Catholic—a declining percentage if 
we consider that Catholics were about 90 percent of the population until the 
1960s. Recently, the proportion of evangelical Christians of different 
denominations—particularly Pentecostals—has reached about 19 percent, 
growing significantly during the past four decades. The remaining 


inhabitants of the region follow indigenous and Afro-American religious 


practices or do not identify as religious.” 


Within that religious demographic landscape, Christianity has exerted a 
relevant impact on Latin American legal culture, operating particularly on at 
least two levels. On one level, Christianity has shaped the Latin American 
mindset in understanding authority and social relations, both for the faithful 
and for nonbelievers. On another level, recent history shows that 
Christianity has directly influenced the crafting of civil codes, constitutions, 
and legal scholarship, which subtly reflect Christian ideas about justice, the 
commonwealth, and human dignity. In so doing, Christianity has influenced 
Latin American institutional development on its path to a unique version of 
modernity that essentially possesses a distinctive religious flavor 
underneath. This chapter surveys this contribution in four specific legal 
fields. 


FROM CATHOLIC REPUBLICS TO THE EMERGENCE OF PUBLIC 
ECCLESIASTIC LAW 


By the early nineteenth century, the Holy See was mostly antagonist to the 
new republics that questioned the monarchical regime that had once ruled in 
the region. Although the republican cause was part of the Catholic 
Enlightenment-endorsed independence, the papacy initially saw this 
political cause as a projection of the French and American revolutions, 
which was to be resisted. However, once the new political reality 
consolidated after 1830, the Holy See gradually changed its relations to the 
new states, granting them recognition. This relation evolved from the 
acceptance by the Catholic republics of a progressive process of 
secularization that limited the prerogatives of the Catholic Church. In most 
countries, this reduction of church authority did not end in a lay state but in 
the emergence of a public ecclesiastic law that provided a specific legal 
status for Christian churches.” 

Outside of Latin America, the idea of a Catholic republic constituted a 
sort of oxymoron by the mid-nineteenth century. While the First 
Amendment of the United States Constitution separated the secular state 
from religion through the Establishment and Free Exercise Clauses of the 
First Amendment, the French republican model developed a sort of 


antireligious spirit that conduced to laïcité. Nevertheless, most new Latin 
American states gradually organized Catholic republics following the brief 
example of the Cadiz Constitution (Spain, 1812), embracing liberal ideas of 
representation and simultaneously declaring that Catholicism was the state’s 


official religion.* The Latin American model of state-church relations 
replicated the prerogatives that the Spanish monarchy possessed over the 
Catholic Church. This relation, known in colonial times as Real Patronato 
Indiano, allowed the state to support the church’s missional labor and to 
maintain a religious identity within political constituencies. Likewise, it 
granted secular states some powers, such as the right to propose to the Holy 
See candidates for vacant ecclesiastical offices, and an extraordinary writ 
by which secular courts could review ecclesiastical judicial decisions. At 
the same time, the church retained control over relevant fields of social life, 
such as marriage, birth records, cemeteries, and the like. At the same time, 
it could access a modest public income, retain the immunity of its clerics, 
and continue in its unique legal status. For those who led nation-building in 
nineteenth-century Latin America—usually lawyers trained in both canon 
law and colonial legislation—such a model meant a sound match with 
republican ideals, by which the executive branch replaced the king’s 
attributions. Ever since Gregory IV’s pontificate, some concordats between 
the Holy See and the new states had recognized those prerogatives. 

Unsurprisingly, the emergence of secular nation-states that enjoyed 
significant possibilities to exert control over the church promptly produced 
political tensions, mainly when the lack of a concordat or proposals for 
legal change offered the perspective of increasing such control.” In 
conjunction with the debates regarding establishment of federalist or unitary 
governmental structures, the dichotomy between the supporters of the 
secular states’ prerogatives and the advocates of the church’s autonomy 
created the primary divide between liberal and conservative forces, which 
sometimes opposed each other violently. Such debates delved into in-depth 
theoretical considerations. While secularist forces reclaimed the state’s 
monopoly of law, the church’s defenders—such as Bishop Clemente de 
Jesus Munguia in Mexico or jurist Manuel Antonio Caro Tobar in Colombia 
—claimed that the church needed autonomy because it was established by 
God with a mission to act in public life.’ 


It could seem that church-state relations fostered a linear process of 
secularization, but a more careful analysis reveals a winding path instead. 
For instance, in Mexico, the debates on religious freedom during the 
drafting of the Constitution of 1857 constituted one of the causes of a civil 
war. Secular reforms of the period, such as the expropriation of ecclesiastic 
land and the separation of church and state, were not reviewed by 
conservative and liberal regimes afterward. Meanwhile, the ultramontane 
Gabriel Garcia Moreno recognized the church’s autonomy in Ecuador and 
renounced the prerogatives of Patronato (Patronage), attempting to 
establish a Catholic constitution as the ground of the peoples’ moral 
education. Other republics—such as Peru, Argentina, and Chile—gradually 
passed secular laws regulating marriage, cemeteries, and the penal 
immunities of clergy, which laid the groundwork for the further separation 
of church and state. But in Colombia, by the 1880s, triumphal conservative 
forces had pulled back a similar process of secular reforms. In other 
countries, such as Brazil, the late formation of the republic brought the 
immediate separation of the church and the state and altogether secular 
reforms.® 

By the three first decades of the twentieth century, most Latin American 
countries had enacted constitutional reforms that separated church and state 
and reinforced religious freedom. In so doing, they celebrated new 
concordats with the Holy See, which recognized the status of the Catholic 
Church as a public law corporation that could not be dissolved by the 
secular states’ acts of authority. Additionally, some of these countries 
bestowed tax exemptions or modest public incomes for the institutional 
church and recognized a special status for clerics in civil obligations. 
Together with the separation of church and state, some countries kept an 
ambiguous relation to clergy, maintaining some of the prerogatives of 
patronage or a close collaboration. Examples are the Peruvian Constitution 
of 1933, Getulio Vargas’s Estado Novo, and Juan Domingo Peron’s regime 
in the late 1940s. The twentieth-century concordats and constitutional texts 
laid the ground for a new ecclesiastic public law, in which the separation of 
church and state coexisted with religious freedom and specific legal 
guarantees for the Catholic Church.’ A few countries—such as Mexico, 
Batlle y Ordóñez’s Uruguay, and Cuba’s Marxist regime—established a lay 
state during that period. On some occasions, as in Mexico after the 
Cristeros Rebellion (1926) and in Argentina during the last years of Peron’s 


second presidency (1950—55), regimes developed anticlerical measures that 
severely limited Christian worship, producing the fierce defense of religious 
freedom by Catholic groups.!° Since the Second Vatican Council, the 
Catholic Church has promoted religious freedom in constitutional legalities 
as a necessary consequence of human dignity. |! 

Supporting the values of liberal democracy, evangelical groups have 
actively advocated for the separation between the state and the Catholic 
Church, at least since the early twentieth century, shaping part of their 
identities in terms of their search for recognition and equal legal status. In 
so doing, they have lately advanced their participation in political parties 
across the entire ideological spectrum, gaining important victories in 


Guatemala, Panama, Brazil, and Peru during the past three decades.!* More 
recently, evangelicals have also advanced their participation within the legal 
field, establishing guilds of legal professionals, such as the influential 
Associação Nacional de Juristas Evangélicos in Brazil, which focus their 


action on religious freedom as a civil right.'* 

Today, no constitutional text in the region endorses state confessionalism 
in its original doctrinal terms, and all assert religious freedom as a 
fundamental right. A substantial number of constitutions also refer to God 
in their preambles. !4 At the same time, some of the guarantees that public 
ecclesiastic law traditionally conferred on the Catholic Church have been 
gradually extended to other Christian confessions at a statutory level, 
particularly as the Protestant population has exponentially increased in both 


number and influence—a change that is still under development throughout 


Latin American countries. !> 


CHRISTIAN GROUNDS OF SOCIAL ORGANIZATION 


Unlike Europe, where political revolutions brought a profound 
transformation of society, Latin America after independence experienced a 
continuity in social relations in institutions such as marriage, the family, and 
associations. All the nineteenth-century civil codes—such as those written 
by Andrés Bello and Dalmacio Vélez Sarsfield—displayed prior Christian 
ideals of a natural social body whose manifestation exceeded the regulatory 
capacity of the secular state. For example, the codes recognized an 


indissoluble marriage between men and women perfected by consent before 
witnesses. Civil statutes either deferred to the church’s canon law or 
replicated the canon law impediments to marriage, such as forbidden family 
relationships, barriers to procreation, and immorality on the part of the 
spouses. All of the statutes also initially recognized marriages celebrated 
before ecclesiastical authorities and accepted divorce only in the Catholic 
canon law terms of separation from bed and board without dissolving their 
legal marital status until the death of one spouse. Accordingly, the 
jurisdiction of disputes about marriage validity was granted to ecclesiastical 


courts until late-nineteenth-century legislation framed marriage as a secular 


issue. !° 


The secularization of marriage had an impact on the practice of family 
law in general, although in the beginning the process advanced a civilizing 
project that was deepened by Christian ideals. In the 1850s in Mexico, for 
instance, liberal sectors passed a secular marriage statute but praised the 
Christian contribution in improving the situation of women and contributing 
to the end of polygamy. They fought the excessive charges applied to 
administer the sacrament in concrete terms. Since those mid-nineteenth- 
century liberals considered that the matrimonial bond was the only morally 
acceptable way to establish a family, the first law on secular marriage in the 
region sought to multiply marriages and reduce rates of illegitimate progeny 
among the lower classes.!’ In most Latin American countries, debates about 
secular marriage took a more controversial tone only by the second half of 
the nineteenth century. But even when new legislation granted the 
jurisdiction over marriage to secular national authorities, it kept the 
Christian outline in aspects such as indissolubility and matrimonial 
impediments until the twentieth century.!® 

After the secularization of marriage, the Catholic outlook continued to 


dominate family law in the following decades.'? The most critical treatises 
on family law written by legal scholars during the twentieth century were 
heavily influenced by Catholic norms, considering the family as a social 
fact characterized by reciprocal interdependence between spouses and 
hierarchical links in parent-child relations. The Catholic social outlook 
grounded on natural law led to scholarship that described the family as an 
institution whose autonomy was worthy of legal protection and nurturing of 
solidarity. Accordingly, family members could exercise their rights if they 


were consistent with the interests of the family.*° Several twentieth-century 
legal and constitutional reforms declared the family’s rights to housing and 
the inalienability of family property against seizures. Inasmuch as de facto 
families matched the stability and singularity of matrimonial kinships, some 
legislation extended legal protections to them as well. In part, that rationale 
also explains restrictive divorce laws and the differentiation of rights of 
illegitimate offspring vis-a-vis matrimonial progeny, which gradually gave 
way to legal reforms looking for liberalization and equality since the mid- 
twentieth century.” 

Besides marriage and family law, other areas of private law recognized 
the wide variety of Christian forms of sociability. Most civil codes 
recognized the legal personality of ecclesiastical corporations and 
accommodated their rules for clergy in terms of civil death, immunities, and 
special status to limit civil obligations. Most civil legislation kept a special 
status for the Catholic Church.?? However, some advanced controversial 
secularizing reforms, such as appropriating ecclesiastic land in Mexico. 
Meanwhile, the Catholic Church and, since the mid-twentieth century, 
evangelical groups organized numerous benevolent societies incorporated 
with official legal status. They promoted health, elementary education, and 


the protection of the needy, among other activities.’ Such an original 
version of the religious-associative movement was strengthened in the 
1960s, when both the Catholic Conference of Medellín (1968) and the 
Second Latin American Evangelical Conference in Lima (1961) stimulated 
involvement with civil society and the establishment of grassroots groups. 
As in the case of family autonomy, the legal status of associations was 
justified as part of a natural reality that preceded the secular national state. 
Catholic thinkers and politicians were champions of promoting the freedom 
of association as a guarantee before state authority in the fields of charities, 
indigenous peoples, and industrial organizations. Several also saw freedom 
of teaching as a particular expression of the autonomy of families and 
associations as a buffer against the state’s monopoly on education. Their 
defense was grounded in the Aristotelian-Thomistic understanding of 
subsidiarity and as a way of defending religious and natural associations 
within the social fabric.2* Unlike other Western constitutions, which 
initially omitted or distrusted freedom of association—such as, respectively, 
in the United States until the Bill of Rights was adopted, and in France until 


1864—most Latin American countries, beginning in the second half of the 
nineteenth century, established robust constitutional protection of freedom 
of association, which had deep Christian roots. 


CHRISTIAN SOCIAL TEACHINGS AND THE LEGAL CONTEST FOR 
REGULATING ECONOMIC POLICY 


The Catholic Church has actively participated in debates regarding legal 
regulation of economic activity, debates that emerged along with the social 
question of poverty and industrialization to become the central political 
issue in the region after about 1920. Like Christian churches in Europe, the 
Catholic Church initially attempted to mitigate unchecked laissez-faire 
economic liberalism as an approach incompatible with Christian morals, 
and developed different associative initiatives to alleviate the condition of 
the poor. By this means, the church simultaneously reasserted the place of 


religion in the public realm during the process of secularization.” As 
politics evolved into the contention of different programs of socioeconomic 
reform and state organization throughout twentieth-century Latin America, 
Christian religious ideals and movements became engaged in the politics of 
legal reform of economic structures. 

Beginning with Leo XIII’s encyclical Rerum Novarum (1891), an active 
Catholicism was addressing social problems related to poverty and 
industrialization. By the turn of the twentieth century, the most immediate 
objective of this trend was to create awareness of workers’ labor and living 
conditions, both to fulfill a Christian mandate for justice and charity and to 
distance the lower classes from Marxism and anarchism. Christian 
politicians and jurists, such as Arturo M. Bas in Argentina, promoted 
legislative reforms to limit the number of working hours, enact a labor 


accident insurance law, and protect working women.”° Particularly notable 
is José Natividad Macias, the principal drafter of the famous Article 123 of 


the Mexican Constitution (1917), which regulated labor relations under the 


logic of protection and arbitration mainly influenced by Rerum Novarum.?! 


In the following decades, this text inspired a trend of social 
constitutionalism and labor codes in the region. 

This first Catholic social teachings movement also promoted associations 
to provide charity to the poor or organize grassroots groups to address 


housing, labor organization, and education. These movements, headed by 
Catholic priests and laypersons, constituted a defense of freedom of 
association and a reaction to the social question inspired by Rerum 
Novarum. Resorting to this logic, these movements organized Workers’ 
Circles and various benevolent associations that emerged at the beginning 
of the twentieth century in Bogota, Buenos Aires, Santiago, Arequipa, and 
Rio de Janeiro. These groups tended to organize themselves into true 
confederations, called social leagues. They performed a critical role in 
addressing the most urgent social concerns of the first three decades of the 
twentieth century. However, social Catholicism could not find a unified 
political voice, since it rejected attempts to establish a single Catholic party 
and divided the already established nineteenth-century conservative cadres.” 
8 

A significant number of Catholics welcomed the legal reforms aimed at 
laying the foundations for a welfare state, as long as they respected freedom 
and subsidiarity. In this vein, Pius IX’s encyclical Quadragesimo Anno 
(1931) was a significant stimulus to seeking a new social order that, in 
overcoming nineteenth-century economic liberalism, would not fall into the 
excesses of fascism and Marxism. An interesting example is Pedro Lira’s 
legal scholarship in Chile, which deployed Catholic social teachings and 
neo-Thomistic philosophy to analyze this process of legal reforms. On this 
point, he highlighted how legal limitations on ownership were compatible 
with the differentiation in Catholic natural law between the property 
necessary for sustenance and superfluous property, and how some 
restrictions to contractual freedom responded to the moral orientation of 


law in the Christian rationale.7? 

With different emphases, Christian ideals—especially Catholic ones— 
constituted a relevant element in the various mid-twentieth-century political 
projects—populism, socialism, and bureaucratic authoritarianism, and 
others—of structural economic reforms that contended in the region. In 
some cases, that influence came from the individual participation of 
Christians as protagonists of the political conflict; on other occasions, 
Christianity served as a more general inspiration for socioeconomic 
modernization projects, endowing them with significant religious content. 
The state’s role in the Catholic tradition as an agent in searching for the 
common good and maintaining a well-organized society facilitates religious 
involvement. The 1934 papal encyclical Quadragesimo Anno’s appeal to 


build a Christian social order, and the calls of the Latin American episcopal 
conferences at Medellin (1968) and Puebla (1979) for social justice that 
would deploy preferential orientation toward the poor had a particular 
impact. Likewise, the formulation of liberation theology that blended the 
Christian social message and neo-Marxist approaches to socioeconomic 
transformation had a bearing on many progressive Catholics and base 


communities during the 1960s and 1970s.°° Naturally, the religious 


influence in modernization was less noticeable—but not absent—in the 


countries that established a lay state early, such as Mexico.”! 


A detailed examination of recent Latin American history offers several 
illustrations of the relationship between the different readings of the 
Christian message and cases of state-led economic modernization that 
deployed legal reform. For example, Getulio Vargas’s Estado Novo in 
Brazil developed a cooperation policy with the Catholic Church hierarchy. 
Some integralist Catholics, such as the drafter of the 1937 Brazil 
Constitution, Francisco Campos, were instrumental in establishing 
corporative organizational structures. A similar example appears during the 
government of Perón in Argentina, which made constant allusions to the 
social doctrine of the Catholic Church; this doctrine also guided Peron’s 


labor legislation and welfare policies.** In this case, we also find the figure 
of an eminent Catholic jurist, Antonio Enrique Sampay, who, when writing 
the 1949 Constitution, outlined a local version of populist social 
constitutionalism in dialogue with the Aristotelian-Thomist tradition.’ 

The legal ideals of social Catholicism materialized in the policies 
developed by the regional versions of Christian Democracy, such as the 
drafting of the labor law by Rafael Caldera in Venezuela (1936) and the 
agrarian reforms carried out by the government of Eduardo Frei Montalva 
in Chile and Fernando Bealinde Terry in Peru in the 1960s.°* During 
General Augusto Pinochet’s military dictatorship in Chile, Jaime Guzman, a 
Catholic law professor, resorted to the ecclesiastical doctrines of 
subsidiarity and the ontological priority of the human being to lay the 
foundations of promarket economic policies in the Chilean constitution of 
1980.*° In the opposite direction, liberation theology and the popular- 
church movement made up critical parts of the Sandinista government in 
Nicaragua during the 1970s and 1980s, inspiring a process of agrarian 
reform and the nationalization of various economic areas intending to 


establish a mixed economy.*° Although episcopal Latin American 
conferences at Santo Domingo (1992) and Aparecida (2007) made 
important statements regarding international debt, the social consequences 
of economic adjustment, and access to land, their direct impact on 
economic policies has been modest. 

Protestant churches, especially Presbyterian, Pentecostal, and Methodist 
ones, deserve specific mention regarding the debates on economic policy. 
By and large, they were initially a clear religious minority under US 
influence. Although without a unified doctrine, they produced a version of 
the “social gospel” that proposed associative strategies to answer the social 
question. Later, some of these movements advanced into a conservative 
outlook regarding economic relations in the Cold War context. Others, 
however, followed political attitudes akin to liberal-reformist politics and 
supported national populist governments. In this vein, some evangelical 
leaders, such as the Peruvian Samuel Escobar, have since the early 1970s 
reframed a left-leaning evangelical “integral mission” as advocating for a 
new society and structural economic transformation.*’ Under fragmented 
political participation strategies and pragmatic proposals for economic 
regulation, evangelical groups have become particularly influential in Peru, 
Guatemala, Panama, and Brazil since the 1980s. Nevertheless, their 
preferential focus on evangelical identity and cultural wars has impeded 
their development of an enduring contribution to economic reforms. 


CHRISTIANITY AND THE CONSOLIDATION OF THE HUMAN RIGHTS 
CULTURE 


Christianity—particularly the Roman Catholic Church and, more recently, 
evangelical confessions—has influenced the region’s overall concept of 
human rights and the structures that have been put in place to protect them. 
This contribution furthers the church’s long tradition in defense of the 
indigenous population that can be traced back at least to Bartolomé de las 
Casas in the sixteenth century and various attempts to reformulate the 
theory of subjective rights in accordance with natural law. This influence on 
a Latin American understanding of human rights has become a distinctive 
feature of the region’s legal culture and a contribution to human rights 
debates at a global level. 


Although the discourse of human rights emerged in Latin American 
pastoral language only after the Second Vatican Council, it is possible to 
trace the contribution of Christianity within this realm in the previous 
decades. First, the regional legal culture has gradually delivered a 
universalist stamp, conceiving fundamental rights as an inherent moral 
consequence of human nature following the doctrines of natural law. This 
approach would have arisen from the second movement of Spanish 
scholasticism in the colonial period, which, under authors such as Francisco 
de Vitoria, advocated for the existence of universal and natural entitlements, 
like the rights to expression and religious freedom. That approach was 
rooted in the idea of a natural order that exceeds the concerns of mere civil 
and political organizations, which stimulated republican ideals to produce 
political constitutions.’ The Latin American understanding of human rights 
has also developed a holistic outreach that includes entitlements in 
protecting family, work, and access to social security, education, and land, 
while recognizing prudential limitations and correlative responsibilities.°” 
As far back as the 1930s, Pope Pius XI began to refer to the fundamental 
rights and duties stemming from human dignity and nature, and that 
approach has been gradually reinforced in Latin America. Thus, it is not 
surprising that regional ecclesiastic documents, such as declarations of 
Medellin and Puebla, reasserted human rights language, and that Catholic 
legal scholars, attorneys, and activists began to identify human rights as an 
expression of a natural law granted by God.*” 

This religious-cultural influence is visible in Latin American 
contributions to the drafting of the United Nations Universal Declaration of 
Human Rights (1948); facilitating an agreement that transcended the liberal 
individualism of the Anglo-Saxon and French traditions and the reductionist 
Marxist take on legal entitlements. Different provisions reveal how the 
Latin American understanding of human rights, rooted in the Christian 
tradition, resulted consequential for this document.*! In this regard, we can 
quote the declaration’s attribution of the inherent character of human rights 
to all human beings (art. 1), the recognition of the family as a natural 
institution and a fundamental part of society that deserves the protection of 
the state (art. 16), the freedom of association (art. 20.2), and the 
acknowledgment of labor and social rights (arts. 23—25). Similarly, the 
Inter-American Convention on Human Rights (1969) recognized the right 


to life from the moment of conception (art. 4.1) one year after Pope Paul 
VI’s encyclical Humanae Vitae found a very supportive reception among 
Latin American Catholics.*7 

Second, Christians actively engaged in protecting human rights through 
the legal defense of the politically persecuted, the destitute, and indigenous 
minorities, among other disadvantaged groups. Early examples of a 
commitment to human rights advocacy include the Brazilian Heráclito 
Sobral Pinto, a devout conservative Catholic lawyer who defended 
communist and left-leaning political dissidents from state violence during 
the Getulio Vargas regime in the 1940s.*° However, only the human rights 
advocacy that Christian groups carried on in the face of the military 
dictatorships of the 1970s reached a more institutional and systematic 
character. According to intellectual historian Samuel Moyn, this labor of 
advocacy occupies the first-order place in the imaginary associated with the 


consolidation of human rights as global legal discourse since the 1970s." 
Christians’ religious commitment to human rights advocacy during the 
1970s and 1980s had different forms of organization, which intermingled 
with personal experiences, political allegiances, and national contexts. In 
some places, Catholic bishops established institutions under ecclesiastical 
personhoods, such as the Episcopal Conference for Social Action in Peru, 
the Vicariate of Solidarity in Chile, the Pastoral Commission on Land in 
Brazil, and Legal Tutela in El Salvador. In other cases, evangelical 
confessions fostered the creation of organizations through international 
networks, such as the support of the Quaker funds in establishing Servicio 
Paz y Justicia in Argentina and various experiences headed by the 
Pentecostal and Lutheran churches in Peru, El Salvador, and Brazil. 
Sometimes, Christian churches tried to create joint-action initiatives, such 
as the Committee for Peace in Chile. Finally, we see the individual 
commitment of the laity and clergy, such as Emilio Mignone’s role in 
creating the Center for Legal and Social Studies in Argentina and 
Archbishop Oscar Romero’s call to stop political violence in El Salvador.*° 
Christians’ human rights advocacy has not concluded with the end of the 
region’s authoritarian governments and civil wars. Since then, the Christian 


churches have actively called for truth, prosecution, and amnesty after the 


end of political violence.*® 


Both Catholic and evangelical advocacy organizations have become 
settings of protection and socioeconomic opportunities in a region plagued 
by political violence and lawlessness. Numerous Christian 
nongovernmental organizations and ecclesial institutions are currently 
dedicated to human rights advocacy for environmental justice, indigenous 
peoples, incarcerated populations, and migration issues. At the same time, 
they are vocal in vindicating social, cultural, and economic rights in the 
public sphere, facing extended state failures. In some cases, the experience 
of responding to human rights violations has gone beyond legal practice, 
producing doctrinal contributions. Liberation theologians, such as Ignacio 
Ellacuria have formulated an in-depth critique of legal modernity grounded 
on human rights historicity and cultural contingency. However, the tensions 
created by the mix of the pastoral roles of the churches, a tradition of 
political-social arbitration, and an increasingly adversarial judicial culture 
will remain among the main challenges for the decades to come. 


CONCLUSION 


Christianity is not the only factor that has shaped modern Latin American 
law. But looking at a great canvas, we can observe that its influence is 
noticeable in critical areas, such as debates on the authority of the state, the 
formulation of social and economic relations, and the discourse of 
fundamental rights. Christianity has contributed to an idiosyncratic and 
religiously embedded Latin American version of legal modernity. 

The close link between Christianity and legal modernization is not only a 
matter of historical scholarly research. Although several of the Christians 
who led the described legal-reform processes were skeptical of some 
elements of liberalism and positivism, most of them were strongly aligned 
with the Catholic Enlightenment and its call to “read the signs of the times.” 
And they all understood that they should follow their faith in orienting 
themselves to what we currently label as modernization. Accordingly, many 
Latin American jurists and intellectuals consciously considered the focal 
questions of this chapter: how has Christianity influenced—and can it 
influence—the identity of Latin American institutions in general and in 
these jurists’ and intellectuals’ home countries and regions, in particular. In 


this light, several of them complemented their efforts on legal reform with 
historical reviews, comparative inquiries, and eschatological reflections. 

In recent decades, Christian ideas have been challenged within the public 
sphere and the legal field of Latin America. Constitutional changes and 
governmental action in several countries have laid the foundations for a 
secular or Indigenist state that has betrayed hostility to Christianity in some 
key aspects (for example, in Cuba, Venezuela, Bolivia, and Ecuador). 
Likewise, a more radical version of liberalism in the region has resorted to 


lawmaking and litigation to limit religious freedom severely.*’ The account 
of how Christians will navigate this new legal context is a story that has yet 
to be written. 
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CHAPTER 20 


CHRISTIANITY AND LAW IN AF 
RICA TODAY 


PAULINUS I. ODOZOR 


CHRISTIANITY IN AFRICA 


Africa has fifty-four independent nations today, and each of them has a 
different history with Christianity. The first contact between Christianity 


and Africa occurred in North Africa, in the early days of Christianity, in 


what are now mostly Arab and Muslim countries.' Ethiopia adopted 


Christianity in the fourth century, thereby becoming one of the first 
Christian nations in Africa and a nation where the Ethiopian Orthodox 


Church thrives today, even after decades of Marxist government.” This 
chapter is not concerned with North Africa or with the second wave of 
Christian presence in Africa, which began when the Portuguese 
reintroduced Christianity into Africa in the 1550s in present-day Angola and 
in the ancient kingdoms of Benin and Warri in the western Niger Delta. 
These contacts had few lasting results from the point of view of the 
Christianization of Africa. In the first two points of modern contact with the 
continent in Benin and Warri, Christianity “survived in a deeply laicized 


and indigenized form” for a few centuries before dying out. The modern 
Christian presence in Africa started in the late eighteenth century with the 
arrival of Protestant and Catholic missionaries, who brought from Europe 
different approaches to evangelization in different parts of Africa. 

From the early North African and Ethiopian Christian communities to 
experiences with missionaries and colonial powers, there is, therefore, no 
one history of Christianity in Africa or one narrative regarding the 
interaction of Christianity with law in all of Africa. Whatever impact there 
is depends on the existing relationship between Christianity (or different 
forms of Christianity) with the state in question. Moreover, the modern era 


has brought the rise of African-initiated churches and Pentecostal and 
charismatic movements, all of which have expanded the range of 


Christianity in Africa and in some cases presented new challenges for law.* 
Moreover, many Christians in Africa syncretistically incorporate elements 
of African traditional religions into their religious practice.” All of this 
notwithstanding, there are some general trends and ideas about Christianity 
and law in modern sub-Saharan African states. It is with these that this 
chapter is concerned. 


FORMS OF CHURCH-STATE RELATIONS IN AFRICA 


The noted Ugandan judge and legal scholar Daniel Nsereko has pointed out 
three broad types of relationships between African states and religious 
bodies. Some states insist on the separation of church and state, while 
others insist on the supremacy of religion over the state, and others on the 
subordination of religion to the state.° Mozambique, Angola, Benin, 
Liberia, Kenya, Ghana, Guinea, and Tanzania belong to the first category.’ 
Included in the second category are Comoros, Mauritania, Libya, Egypt, 
and Somalia, all of which have proclaimed themselves Islamic states, as 
well as territories within countries, such as Zamfara State, in Nigeria, which 
insist on the supremacy of Sharia law over parts of the national constitution. 
Although no African constitution specifically provides for subordination of 
the church to the state, Ghana, under Kwame Nkrumah, and the Democratic 
Republic of the Congo, under Mobutu Sese Seko, are two important 
examples of states that came close to deification of their leader and 


insistence on subordination of the Christian church to state interests.® 
Constitutions of modern African states generally espouse the principle of 
separation of church and state as the best guarantee of freedom of religion 
in a pluralistic society.? Some Francophone and Lusophone African 
countries, in fact, insist in their constitutions that they are secular states. 1° 
How the principle of separation between church and state is interpreted in 
these countries varies, however. Often thought to mean that the state would 
not adopt any religion, it hardly means that the states would have nothing to 
do with religious bodies. The impact Christianity has on the constitution 


and statutes of any African country therefore depends on which of the three 
categories noted above the country belongs.!! 


TYPES OF LEGAL SYSTEMS IN AFRICA 


There are generally three legal systems operative in much of sub-Saharan 
Africa. These are customary law, common law, and religious law, such as 
Sharia. Most African nations thus have systems of legal pluralism. These 
systems of law interact in ways that are sometimes harmonious but can also 
come into conflict around issues that go to the heart of religion, culture, and 
identity of Africa’s many peoples. 

Customary law refers to unwritten legal codes and enactments in African 
traditional societies, which often preceded the colonial legal systems that 
became the law of the land with the arrival of the Western colonial powers 
to Africa in the late eighteenth and early nineteenth centuries. These laws 
are “customary” because they reflect “the confluence of law and social 


order as reflected in the African experience.”!* Consequently, they are 
sometimes treated as timeless and objective legal arrangements, even 
though many of them are recent and have evolved with time. In the attempt 
to compel good conduct, some of the customary laws across Africa enshrine 
religious, theological, and moral viewpoints that have become unacceptable 
to many on the continent who are now Christians. In addition, the use of the 
term customary law does not indicate that there is a uniform set of customs 
prevailing in any given country. Thus, for example, the Yoruba in Nigeria 
and the Igbo of that same country have radically different customary laws, 
even on the same subjects, as do the Kikuyu and the Luo in Kenya—and all 
of these are influenced by the political, administrative, and judicial contexts 
in which the laws are applied. 

When European colonists brought their written legal systems and 
traditions to Africa, they did not ban customary law. They rejected only 
those customs that conflicted with their own system or that they considered 
offensive to natural justice, equity, and good conscience. They left other 
customary laws in place and allowed traditional authorities to resolve most 
civil cases involving Africans. These Western powers, such as Great Britain, 
helped the development and enforcement of customary laws through the 
establishment of “native courts” that enforced the indigenous practices of 


the peoples in marriage, certain land disputes, and other matters of domestic 
importance. The subjects of these laws were Africans. Nonnatives and 
resident Europeans’ legal matters were addressed by European courts, 
which oversaw most criminal cases and the cases involving non-Africans. 
These European-themed courts administered what became known as the 
common law—that is, European laws administered in Africa by either 


European colonial administrators or Africans trained in those laws.!* These 
laws formed the basis for the constitutions and statutes of most African 
countries after independence.'* Laws derived nearly entirely from the 
sacred text of a particular religion are also evident in some Muslim-majority 
societies in Africa. In places like northern Nigeria, these religious laws 
operate the way that customary law does in the rest of the country, 
particularly in such areas as family life and personal relations. 


CHRISTIANITY AND LAW IN AFRICA 


The topic of Christianity and law in Africa today can be considered from 
several angles. It could, for example, be considered from the point of view 
of the impact of Christianity on the various legal systems of Africa. In this 
case, one would ask questions about the inspiration or motivation that 
Christianity has provided not just toward the provision of legal statutes but 
toward ensuring the rule of law on the continent. The answer to this 
question is that Christianity in Africa has often played the role of a gadfly 
on the continent. It has served to raise awareness about justice and 
governance in the hope that this would lead to just laws and good 
governance. Although the church does not draw legislation directly from the 
Gospel or from Christian dogmatic expressions, it insists in Africa, as 
everywhere else, on the practical implications of the Christian faith in a 


particular society. !> 

This positions the church, in the words of theologian Johann Baptist 
Metz, as “an institution of social critique that is situated neither beside nor 
above the social reality.” In Metz’s view, “such a church will avoid the trap 
of aligning with a particular political ideology. This sets her free for a 
possible cooperation with the different institutions and groups in the state 
and society.”!® In that sense, even if the church does not propose political 
laws or issue decrees to the civil state, it continues “to make demands on 


law-givers from a gospel perspective”!’ and to urge Christians to participate 


actively in the construction of civil society. 

Both regionally and nationally in Africa, Christian churches have offered 
blueprints for policies and laws. The Catholic Church, for example, has held 
a series of synods on Africa. Following the first synod on Africa in 1994, 
Pope John Paul II issued the important apostolic exhortation Ecclesia in 
Africa on evangelization and inculturation of African churches.!® After the 
second synod for Africa, Pope Benedict XVI in 2011 issued a document, 
Africae Munus, which offered a map for guiding African societies to the 
desired goals of social development.'? These include development 
programs such as the ones set forth by the New Partnership for Africa’s 


Development (NEPAD)”” and the United Nations Millennium Development 
Goals. 

Africae Munus must be read as a broad policy prescription for an African 
renaissance that politicians, policymakers, analysts, and other segments of 
African society have long sought. The Second Vatican Council asserted that 
“the particular mission which Christ entrusted to his Church is not in the 
political, economic, or social order: the goal which he set it is in the 
religious order.... This mission of a religious nature produces a function, 


enlightenment and resources which can be of service in constructing and 


strengthening the human community in accordance with the divine law 


Thus, although the church is not a political organization and should not 
engage in partisan politics, it “has the capacity to be the primary means by 
which morality and moral discourse can enter politics”??? and subsequently 
into the law of African countries. In Africae Munus, the pope offered some 
important guidelines to help Africans address the welfare of their societies 
by means that promote both individual and common goods. 

Thus, despite its reluctance to be “political,” the church refuses to give in 
to the temptation for “withdrawal or evasion” from participation in 
discussions concerning proper actions to take for common human welfare.” 
Africae Munus is therefore an important example of the general exhortatory 
role that Christianity continues to play in African legal and public life. 
Justice is at the heart of the Gospel and thus a central piece of this message, 
since Jesus incarnated concern for the rights and needs of the poor, 
befriending and defending the dispossessed and the outcast. Every Christian 


church on the continent has individuals and groups who raise awareness on 
these issues. 


OTHER POSSIBLE APPROACHES 


The topic of this chapter could also seem to invite a comparison of 
Christian legal systems or theories of law with current and former legal 
structures in Africa. The aim in this case would be to examine select legal 
issues in contemporary African communities or countries. Even though 
Jesus did not leave a draft of the ideal Christian state or even propose 
concrete laws that the state should take, Christians over the centuries have 
arrived at many such ideas and have sought to impose them in various 
ways. Other major religions of the world have similarly tried to establish 
certain types of societies and have enacted laws and created legal systems 


to achieve such societies. Even African traditional religions have created 


legal systems in accord with their worldviews.” 


Among Africa’s three predominant forms of religion—Christianity, 
Islam, and traditional religions—only Christianity has not imposed a legal 
system derived from purely religious sources and applicable to a particular 
African society. There is hardly any basis for a comparative study of the 
impact of various religious laws on African societies because there are no 
specifically Christian laws that apply to Christians or others in African 
societies. As pluralistic as they are, African societies have resisted attempts 
to impose laws based on faith.*° For example, there has been tremendous 
Christian resistance in Nigeria and Sudan, where Sharia law has been 
proposed or practiced as part of the law of the land applicable to everyone. 

Christian resistance to Sharia or to any religiously derived legal system is 
based on several important points. The first is freedom. This entails the 
ability to worship God or not to worship God at all. Sharia law, like any 
other religiously based law, enshrines a theistic point of view about the 
order of reality and the types of human conduct that are in keeping with that 
view. Christian thinking is that “to force anyone to accept our perception, 
no matter how convinced we are of its truth and excellence, is to encroach 
on the rights of that person to freely identify for himself or herself what is 


God’s will.”*° Furthermore, a law that is religious in nature is liable to be 
abused by people purporting to speak in God’s name, though they are 


themselves liable to err in their conclusions and interpretations of what God 
intends. Therefore, “the freedom to accept or reject any particular 


formulation of God’s will must be protected by Christians and Muslims and 


those without any religious commitment.”?/ 


Even though canon law functions as the ecclesiastical law of the Roman 
Catholic Church, this law governs only Catholics and matters that are 
internal to the life of the church. Canon law forbids certain actions and also 
directs the lives of Catholics in the world in matters of faith and morals. 
Even so, there is no possibility of any Catholic incurring state sanctions 
because he or she infringes some aspect of canon law, except in cases in 
which canon law agrees with common law. 

Christian impact on legal systems across much of sub-Saharan Africa is, 
however, evident in Christian support for particular laws and particular 
orientations to the common good.” There are four areas in which this is the 
case: (1) Christian support of education, health care, and other social 
services; (2) marriage and sexuality; (3) reproduction; and (4) human rights. 


EDUCATION, HEALTH, AND SOCIAL SERVICES 


Christian churches have always believed that the maintenance of law and 
order in society is not all about codified civil law. Civil law can be useless, 
even when forcefully imposed, if people do not cultivate the habit of respect 
for order and established institutions. This is why the churches insist on the 
education of conscience and civic and social responsibility as basic to every 
education program. It is also why Christian churches strive to establish 
private educational institutions and to help establish standards for public 
educational institutions in some respects. In many African countries, 
Christian churches were prominent in the educational sector both before 
and after independence. 

Some African countries have evolved different strategies regarding 
participation of religious groups in education. South Africa has adopted 
what it considers a cooperative education principle, by which it affirms both 
the legal separation of religion and state and the possibility of creative 
interaction. South Africa’s National Policy on Religion and Education 
proclaims, “Separate spheres for religion and the state are established by the 
constitution, but there is scope for interaction between the two. While 


ensuring the protection of citizens from religious discrimination or 
coercion, this model encourages an ongoing dialogue between religious 


groups and the state in areas of common interest and concern.””? Even in 
such exchanges, however, “religious individuals and groups must be 


assured of their freedom from any state interference with regard to 


conscience, religion, thought, belief and opinion.”*? 


The cooperative model espoused by South Africa makes the distinctive 
contribution of religion to education the basis for promoting religion in the 
country. This also follows from the South African Constitution, which states 
that citizens have the right, at their own expense, to establish independent 
schools, including religious schools, “as long as they avoid racial 


discrimination, register with the state, and maintain standards that are not 


inferior to the standards of comparable public educational institutions.”>! 


The Botswana Constitution also explicitly states that “every religious 
community shall be entitled, at its own expense, to establish and manage 
places of education and to manage any place of education which it wholly 
maintains: and no such community shall be prevented from providing 
religious instructions for persons of that community in the course of any 
education provided at any place of education which it maintains or in the 


course of any education which it otherwise provides.”°* Many other 
constitutions in Africa guarantee the rights of religious bodies to participate 
in the task of education. Laws such as those in Botswana and South Africa, 
which positively accept the provision of education by religious bodies, are 
often part of the constitutional guarantees protecting conscience and 
freedom of worship. These constitutional guarantees are meant for 
everyone, even if the main advocates for such legal guarantees are 
Christians. 

Many countries in Africa at one point or another prohibited Christians 
(principally) from owning or running schools. Some of these countries 
included regimes with socialist leanings such as Ghana under Kwame 
Nkrumah, Guinea under Sekou Touré, and Angola, Mozambique, Tanzania, 
as well as certain Nigerian states that either nationalized all schools or 
declared a state monopoly on education.” Many of these countries have 
since reversed course on this issue. Thus, for example, Ghana and 
Mozambique now grant or have restored to religious groups, Christian and 
otherwise, the right to organize, worship, operate schools, and teach 


religious doctrines in those schools. In many cases, however, religious 


instruction in public schools is still prohibited.*4 

Beyond the education sector, Christian churches have also been the main 
providers of health and social services—often because many African states 
simply lack the capacity to provide for the most basic health needs of their 
citizens. This fact has sometimes led to uneasy relationships between 
governments and religious bodies, and governments have sometimes taken 
over Christian schools and hospitals. The COVID-19 pandemic, following 
in Africa’s accumulated experience from the scourges of HIV/AIDS, Ebola, 
and other infectious diseases, has introduced new tensions between church 
and state in some contexts, even as many religious bodies sought to work 
collaboratively with government and other nongovernmental groups to 
address the challenges of quarantine, treatment, vaccination, and countering 
vaccine hesitancy. Indeed, amid the resistance to government lockdown, 
masking, vaccination, and other mandates in many parts of the world, there 
are many positive stories of church-state cooperation and collaboration in 


Africa to stem COVID-19’s deadly tide.*> 


SEXUALITY, MARRIAGE, AND FAMILY 


A second issue of policy and legal interest for Christianity in Africa is 
sexuality—or, more exactly, the expression of sexuality. Under customary 
law in African communities, marriage is strictly heterosexual. Same-sex 
attraction was considered a taboo, and parties to a marriage were supposed 
to be male and female. This understanding of human sexuality and marriage 
was either carried over into or assumed by the common law of many 
African countries. Here, both Christian and African traditional assumptions 
of sex and sexuality agreed. The difference was not about whom one should 
marry but the number of persons one could marry at once. Thus, whereas 
most African societies permitted polygamy, the new common law of the 
colonial regimes mandated monogamy under its statutes, even though it 
allowed for divorce and remarriage, which some say amounted to serial 
polygamy. In the case of divorce, Catholic Christianity was in opposition 
not only to other Christian denominations but also to the common law and 
Islamic law. Thus, throughout Africa, there exist three broad categories of 
matriage: customary law marriage, common law marriage, and religious 


marriage (Christian and Islamic), all of which are equally recognized by 
law. Christian influence here has been quite marked, even though it was not 
universally applicable. 

Recent years have brought heated debates all over Africa about same-sex 


marriage.’ African societies have not been immune to the worldwide 
debates on same-sex marriage. Some countries, especially in the West, have 
legalized same-sex unions. This in turn has put pressure on African 
countries to grant legal status to these unions. Many African countries, such 
as Zambia, Nigeria, Uganda, and Kenya, have enacted laws of their own on 
the matter. As of 2023, of the fifty-four counties in Africa, only South 
Africa has legalized same-sex marriage. Since 2000, most African countries 


have enacted statutes that criminalize same-sex marriage contracts and 


even, in some countries, any form of homosexual sex or advocacy for i” 


Although the current spate of laws that forbid same-sex marriages in most 
of Africa have traction because of Christian or Muslim opposition or a 
combination of both, Christian churches in Africa have not officially 
advocated or rallied for punishing homosexuals. The churches have usually 
stopped at asking the state to resist giving such marriages legal backing or 
recognition. 


REPRODUCTION AND ABORTION 


A third area of Christian pressure on laws in Africa concerns abortion. 
Agitation for laws on abortion and reproduction has proved to be 
contentious in Africa, and in recent years Christian bodies, especially the 
Catholic Church, have flexed their muscles quite considerably over the 
issue. This notwithstanding, as of 2017 five African countries—Cape Verde, 
South Africa, Tunisia, Sao Tome and Principe, and Angola—allowed 
abortion up to ten weeks of gestation. In 2021, a sixth country, Benin 
Republic, enacted a law that many consider the most liberal in Africa on 


this matter.’ The pressure on abortion rights has persisted on the continent, 
thanks in part to the Protocol to the African Charter on Human and People’s 
Rights on the Rights of Women in Africa,” otherwise known as the Maputo 
Protocol, which aims to guarantee comprehensive rights for women in all 
spheres of life in Africa. This protocol, which is a companion piece to the 


African Charter on Human and Peoples’ Rights,*? has been signed and 


ratified by forty-two of the fifty-four member nations of the African Union 
(AU) as of June 2021. The hope of the AU was that the Maputo Protocol, 
signed in Maputo, Mozambique, on July 11, 2003, would be signed, 
ratified, and implemented as the law of the land in each AU country. Some 
countries have ratified the Maputo Protocol but have placed reservations on 
its domestication and implementation for various reasons, which vary from 
one country to another.*! 

One principal point of contention, especially from the Catholic Church 
and Islamic groups, has to do with Article 14 of the protocol. Article 14 
provides for the “right to health of women, including sexual and 
reproductive health, including (a) the right to control their fertility; (b) the 
right to decide whether to have children, the number of children and the 
spacing of children; and (c) the right to choose any method of 
contraception,’ among other reproductive health measures. Among other 
requirements, the article requires states parties to “protect the reproductive 
rights of women by authorizing medical abortion in cases of sexual assault, 


rape, incest, and where the continued pregnancy endangers the mental and 


physical health of the mother or the life of the mother or the foetus." 


Christian opposition to Article 14, especially to aspects of it pertaining to 
abortion, has been widespread. In an address to diplomats in Rome on 
January 8, 2007, Pope Benedict XVI expressed opposition to the provision, 
asking, 


How can we not be alarmed, moreover by the continuous attacks on life, from conception to 
natural death? Such attacks do not even spare regions with a traditional culture of respecting 
life, such as Africa, where there is an attempt to trivialize abortion surreptitiously through the 
Maputo Protocol and through the Plan of Action adopted by the Health Ministers of the African 
Union.... Equally, there are mounting threats to the natural composition of the family based on 
the marriage of a man and a woman, and attempts to relativize it by giving it the same status as 


other radically different forms of union. 


In Uganda, the Joint Christian Council—made up of various Christian 


churches**—and the Catholic Bishops’ Conference of Uganda*> have 
vehemently opposed implementation and domestication of the Maputo 
Protocol on the grounds that the provision that guarantees abortion for 
women is immoral and must not be made part of the law of Uganda. 

The Second Special Synod for Africa of the Synod of Bishops in 2009 
also issued a strong condemnation of Article 14 of the Maputo Protocol. In 
Proposition 20 of the message issued at the end of the synod, the synod 


fathers speak of “the problematic effects of the Maputo Protocol on women 
and life, for example, regarding women’s reproductive health.” They 
consider as “unacceptable the promotion of abortion” in Article 14. 
According to the Catholic Church’s teaching, abortion is contrary to God’s 
will. Thus, Article 14 was seen to be “in contradiction with human rights 
and the right to life” and with the Catholic Church’s conviction that “the 
value and dignity of human life be protected from the moment of 


conception to natural death.” Christian opposition to this provision in the 
Maputo Protocol was joined by many Muslim groups as well as by people 
not affiliated with any religion. This opposition partly explains why, despite 
ratification by an overwhelming majority of African states, passing laws 
that permit abortion on demand has not been easy. 


HUMAN RIGHTS 


African Christianity has increasingly paid attention to the question of 


human rights on the continent.*’ This concern is in line with worldwide 


interest in human rights since the publication of the Universal Declaration 


of Human Rights (1948).*® Africa since independence has had a history of 
authoritarian rulers, military dictatorships, and one-party states. With these 
has come much concern about the treatment of various peoples and groups 
in many African states. Therefore, equality and justice are persistent 
concerns of Christian churches all over Africa, even though what constitutes 
a just society is often the subject, as it should be, of rigorous debate. 
Notably, many if not most African nations not only are signatories to key 
international human rights treaties and conventions but also have 
incorporated these international law provisions into domestic law.*” Still, 
conflicts emerge, especially around religion as a human right. 

In 1996, the revised Zambian Constitution officially declared Zambia “a 
Christian nation.”5? Over 96 percent of the Zambian population is Christian. 
Although the constitution declares the country to be Christian, it also 
prohibits discrimination based on religion and allows for the free exercise 
of faith and conscience by people of other faiths. As a result of this 
declaration, the government instituted a Ministry of National Guidance and 
Religious Affairs with a mandate to provide oversight on religious affairs 
and promote Christian values. A report by the US Department of State in 


2019 noted that the Zambian government “continued to take administrative 
measures to regulate religious affairs, such as approving a new regulatory 
framework for religious groups.... The new framework requires religious 
groups to register, mandates formal theological training for clergy, and 


stipulates that only religious organizations affiliated with recognized 


umbrella bodies may be registered to operate in the country.”>! 


A number of major concerns have followed from the declaration of 
Zambia as a Christian nation. The first is the charge by Zambian religious 
communities themselves, Christian and otherwise, that government should 
not interfere in religious affairs, such as declaring national prayer days and 
building a massive interdenominational prayer house in Lusaka. The other 
area of concern has been government involvement in the curriculum for 
teaching religion in secondary schools. As a report from the US State 
Department puts it, “The religious curriculum at this level focuses on 
Christian teachings but also incorporates comparative studies of Islam, 
Hinduism, and traditional beliefs.”°* Such a curriculum satisfies no one but 
the government, which is using this brand of religion for lessons in civics. 
African churches have consistently opposed such government takeover as 
unwarranted interference in the human rights of the people.” 

Other recurrent principles of Christian advocacy for human rights in 
Africa are summarized in the communiqué of the Nigerian Catholic 
Bishops after their meeting in Jos, Nigeria, in 1988. These principles 
indicate that the weakest in the society—the very young, the very old, and 
the very poor—must be given voice and care; that every African should be 
free to travel, work, and live with security anywhere on the continent and 
worship according to his or her conscience; that diverse creeds and tribes 
should be reconciled in an instrument of understanding that outlaws favored 
status, established religion, and group interest; that the Protocol to the 
African Charter on Human and People’s Rights should be accepted; that 
checks on free speech and free press, and the balance of an independent 
judiciary, must be designed to promote democratic government and 


institutions; and that the rule of law must prevail.** 


CONCLUSION 


The foregoing discussion leads to a crucial point about Christianity and law 
in Africa—namely, that Christian advocacy or support for particular laws in 
Africa is not a quest for special or privileged treatment of Christians but 
rather a call for laws that reflect and serve the common good of all in 
society. Such advocacy always comes from a certain understanding, 
informed by the Christian faith, of what constitutes the good of society or of 
the African person, adequately considered. Although Christians “do not 
expect the Christian faith and insight to be confirmed by unanimous 
agreement of all people, even all decent and idealistic people[,] ... they do 
expect the fundamental Christian motifs to have some persuasiveness in 
general experience.””> This is to say that Christian assertions about what is 
good policy on education and on any other matter is not intended as 
“eccentric refractions limited in application to a particular historical 
community.”°° They are usually proposed as ideas that are good for every 
human being in the community. These ideas, even when forcefully 
proposed, are never imposed on everyone in Africa’s pluralistic societies. 

Furthermore, different Christian groups in Africa interact with the state 
and inhabit the public realm in different ways. Large global churches, such 
as the Catholic Church and the Anglican Communion, have an episcopal 
structure and established presence on the continent that provide for clear 
lines of communicating policy preferences to government officials. 
Pentecostal and charismatic churches are more independently and 
individually formed and are often shaped by the presence of a single 
charismatic leader, who may either have close ties to state actors or be 
subject to intense scrutiny and regulation by the state. African-initiated 
churches are also individually organized and often highly insular and have 
come into conflict with the state over such matters as family structure, child 
marriage, parental authority, and public health. The Ethiopian Orthodox 
Church, sub-Saharan Africa’s oldest Christian community, has unparalleled 
authority in its realm but has suffered the vicissitudes attendant Marxist 
revolution and the changes in government that have marked Ethiopia’s 
modern history. 

As the great medieval theologian Thomas Aquinas indicates, “Law is a 
kind of direction or measure for human activity through which a person is 


led to do something or held back” and whose function is to prescribe and to 


prohibit according to “the plan of things for human happiness.”°’ Laws are 
about the common good—that is, the common end of those who are 
governed by those laws. Thus, the direct concern of law is the common 


good, and laws possess the capacity “to compel good conduct.” Even 
though Christianity has not sought to establish itself in African nations in 
the form of overt application of Christian law, Christian churches have 
often taken an active role in political advocacy, particularly on issues of 
education and health services, sexuality and marriage, reproduction, and 
human rights. Christian churches will likely continue to be leading voices 
of conscience and moral persuasion on issues of environment and climate 


change,°? food and water security, and ongoing projects of peace and 
reconciliation” that will certainly shape A frica’s future. 
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CHAPTER 21 


CHRISTIANITY AND LAW IN TH 
E MIDDLE EAST TODAY 


DORTHE ENGELCKE 


INTRODUCTION 


The Middle East, often referred to as the Islamic or Muslim world, might be 
an unlikely place for the location of Christian legal autonomy. In most 
Muslim-majority countries, however, there is no personal status law (qānūn 
al-ahwal al-shakhsiyya)—that is, family law—that applies to the whole 
population; instead, family law is religiously divided. When a choice of law 
must be made, the applicable family law is determined based on the 
religious and often the confessional affiliation of the parties involved. 
Succession law is also sometimes split along religious lines, while in other 
cases the national Islamic inheritance law applies to the population as a 
whole, including Christian citizens. 

In all Muslim-majority countries discussed here, Christian communities 
enjoy normative autonomy, which means that they largely can determine 
the norms of their respective family laws, but not all communities enjoy 
institutional autonomy, or the right to establish and organize their own 
courts. In some states, such as Iraq and Egypt, national courts apply the 
family laws of Christian communities; in other states, including Lebanon, 
Syria, Israel, Palestine, and Jordan, church courts apply the family laws of 
their communities, thereby giving these communities (varying degrees of) 
autonomy. The institutionalization of Christian legal autonomy influences 
how these laws are applied and affects the relationships among Christian 
citizens, the clergy, and the state. 

The way that Christian legal autonomy was institutionalized in 
combination with discriminatory state and community-based family laws 
has meant that Christians do not enjoy full citizenship rights in Middle 


Eastern countries.! Church courts operate in violation of many rule-of-law 
principles: procedures are often not transparent, laws are not applied 
uniformly, and access to the courts is hampered by high fees.’ Family laws 
worldwide tend to affect different genders differently, and the family laws 
of Christian communities are no exception. Men are considered the heads of 
the family and have guardianship over their children, and wives owe their 
husbands obedience. 

Given the limited space available in this chapter, rather than focusing on 
one community or one country in greater depth, I present important 
commonalities and differences across countries, deploying examples from 
Orthodox and Catholic communities, as most Middle Eastern Christians 
belong to either Orthodox or Catholic communities. I define the Middle 
East here in broad terms and include examples from Egypt, Jordan, Iraq, 
Israel, Lebanon, Syria, Palestine, and Iran. Where space permits, I provide 
examples of legal practice to emphasize variations between legal texts and 
law in practice.? Throughout, I use the term Christian family law for the 
family laws applied by Christian communities. This term is not meant to 
imply that these laws are entirely based on Christian scripture; rather, I use 


the term for reasons of simplicity.* Before proceeding with the analysis of 
Christian legal autonomy, I provide some basic information on the 
demographics, religious autonomy, and religious freedom of Christian 
communities. 


CHRISTIANS IN THE MIDDLE EAST: DEMOGRAPHICS, RELIGIOUS 
AUTONOMY, AND RELIGIOUS FREEDOM 


In most Middle Eastern countries, demographic questions are politically 
sensitive because they touch on questions of political representation, 
national unity, and religious freedom. For this reason, census data on the 
religious affiliation of citizens are not regularly gathered and are in most 
cases outdated. In Lebanon, for example, the last official census was 
conducted in 1938. It is therefore difficult to determine the exact numbers 
of Christians living in Middle Eastern countries. Based on existing census 
data and national representative surveys, the Pew Research Center 
estimated that in 2011, Christians made up about 2 percent of the total 
population in Jordan—that is, one hundred forty thousand citizens. 


Similarly, in Israel and Palestine, Christians make up about 2 percent of the 
population—one hundred fifty thousand and one hundred thousand, 
respectively. In Egypt and Syria, about 5 percent of the population is 
Christian—4.29 million Egyptians and 1.06 million Syrians. Lebanon has 
the biggest percentage of Christians at 38.3 percent, or 1.62 million 
Lebanese. Christians in Iraq make up only less than 1 percent of the 


population, around two hundred seventy thousand Iraqis." Prior to 2002, the 
number of Iraqi Christians was estimated to be between eight hundred 
thousand and 1.4 million. In general, Western military intervention, war and 
conflict, the rise of the so-called Islamic State as well as other violent 
Islamist movements, and economic hardship have resulted in violence, 
kidnappings, and widespread suffering and have impelled many to migrate, 
Christians disproportionately so. With the Christian population shrinking in 
all Middle Eastern countries, the phrase /s/amic Middle East is more fitting 
than ever before in the history of the region.° 

Christians, as one of the three monotheistic religions, enjoy broad 
religious autonomy and religious freedom. In general, the region sees no 
state interference in internal affairs of Christian communities regarding 
issues such as doctrine and liturgy. In Jordan, Syria, Palestine, Lebanon, and 
Iraq, December 25—Christmas Day—is a national holiday. In Egypt, 
January 7—Coptic Christmas—is a national holiday. In some countries— 
for example, Egypt and Syria—Easter Sunday has also been declared a 
national holiday. 

In order to administer the sacraments or to buy and sell land, churches 
are obliged to register with the state, which in most cases requires approval 
by the prime minister. Throughout the region, Christian communities that 
are officially recognized can operate their own schools and teach their 
religion freely. In general, these schools do not receive state funding and are 
obliged to teach the national curriculum. In state schools, students receive 
religious education based on the religion stated on their birth certificate or 
the religious affiliation of their father.” 

Permission for the construction of new churches is difficult to obtain in 
some countries. Especially in Egypt, Christians have criticized the 
restrictions imposed on the construction and renovation of churches, which 
since 2016 have had to be approved by local governors, which only happens 
if the building of a church corresponds with the number of Christians living 
in the area. In the past, the rumored construction of a church has sometimes 


led to attacks on Christians. Perpetrators are rarely held accountable, 


creating a climate of impunity.® 

All Middle Eastern constitutions contain equality clauses declaring that 
citizens possess equal rights without discrimination based on religion and 
guaranteeing the free exercise of religious rituals and beliefs, often adding 
the caveat that religious practice has to be in accordance with the customs 
observed in the country. Since Muslims are not allowed to convert to other 
religions, proselytizing is strictly forbidden in all Middle Eastern countries. 
Missionary groups, such as the Jehovah’s Witnesses and other evangelical 
groups, have been banned in several countries. Their activities have, at 
times, increased tensions between Muslims and Christians, thereby further 
undermining the position of Christians in the region. 


THE ORGANIZATION OF CHRISTIAN LEGAL AUTONOMY 


Christian legal autonomy can be traced back to the Ottoman Empire. 
During the nineteenth century, non-Muslim communities came to be called 
millets—that is, communities that had gained some political and legal 
privileges to organize and adjudicate their own affairs. However, the way in 
which the legal autonomy of Christians is organized in the contemporary 
Middle East cannot be regarded as a simple continuation of legal autonomy 
under the Ottomans. British and French colonial powers institutionalized 
church courts and clearly defined their jurisdiction. In some countries, law 
became extremely politicized because of colonial intervention. Hence, after 
gaining independence, some countries abolished the church courts and the 
Sharia courts in a process designed to nationalize and Arabize the courts 
and to achieve state sovereignty, whereas in other countries such efforts 
failed or were not undertaken, and the religious courts—both Sharia and 


church courts—continued to operate.’ As a result, Christian communities 
today enjoy normative autonomy in some states and both normative and 
institutional autonomy in others. I use Egypt and Jordan as examples of 
these two categories, but I also draw on examples from other jurisdictions. 
Egypt officially recognizes twelve Christian communities, while Jordan has 
given official recognition to eleven.!° I focus on the two numerically 
biggest Christian communities in each country: Orthodox Copts in Egypt 
and Greek Orthodox Christians in Jordan. 


NORMATIVE AUTONOMY, BUT NO INSTITUTIONAL AUTONOMY 


In Egypt, the community courts (al-mahakim al-milliyya), the courts of 
non-Muslim religious communities, were abolished by Law No. 462 of 
1955, and pending cases were transferred to the national courts (al- 
mahakim al-wataniyya) beginning January 1, 1956.'! Since then, the family 
laws of Christian communities have been applied by the national courts. 

The 1955 law confirmed the normative autonomy of Christian 
communities and decreed that national courts were to apply the law 
(sharia) of all Christian communities that had an organized community 
judicial apparatus (jihdz gadd‘iyya milliyya munazzama) to issue rules 
(ahkam), on the condition that this apparatus was in place at the time the 
1955 law was issued.!* Thus, the national Egyptian courts apply different 
norms, depending on the denomination of the parties to a particular case. 
For the Coptic Orthodox community, determining what these norms are has 
often been a contested process, as discussed below. 

The earliest codification of Coptic family law that the Egyptian national 
courts apply is the Act of Personal Status for Orthodox Copts (lā ihat al- 
ahwal al-shakhsiyya li-l-aqbat al-urthidhuks), which was adopted by the 
Coptic Orthodox General Community Council (a/-majlis al-milli al- ämm) 
on May 9, 1938. The 1938 act included nine reasons for divorce.!* In 1971, 
Pope Shenouda HI of Alexandria, the head of the Coptic community from 
1971 to 2012, issued Papal Decree (garar babawi) No. 7, recognizing only 
adultery as the basis for divorce. Likewise, under his leadership the 1938 
Personal Status Regulations for Orthodox Copts were officially amended in 


2008, reducing the reasons for divorce (asbab al-tatliq) to adultery.'4 Pope 
Shenouda’s primary objective was to strengthen Coptic identity by 
strengthening the Coptic family, an institution he saw threatened by 
divorce. 

The Egyptian national courts have applied Coptic law inconsistently, 
sometimes applying the 2008 act and at other times the 1938 act. At the 
core of this matter is a conflict over what constitutes Coptic law. The Court 
of Cassation ruled that the term “their legislation,” as specified in Article 6 
of the 1955 law, refers to all rules that the community councils applied 
before they were abolished in 1956, as those rules had gained the status of 


customary law within the community.!° According to the Court of 


Cassation, the community councils applied the 1938 act until they were 
abolished in 1956, and the 1938 act had therefore gained the status of 


custom ( ‘urf) in accordance with Article 1 of the 1948 Civil Code.!° 

Pope Shenouda contested this interpretation and stated that the 1938 act 
was no longer valid. According to Pope Shenouda, the law allowed grounds 
for divorce not recognized by Coptic law and was the result of efforts of lay 
members of the community who, at the time, dominated the community 
council. As a reaction to the judicial practice of the national courts that had 
continued to apply the 1938 Collection, the Coptic Church restricted 
Egyptian Copts’ options to remarry. Shortly after his consecration in 1971, 
Pope Shenouda issued Papal Decree No. 8. According to the decree, Copts 
who wish to remarry need to submit their case to the newly created clerical 
council (al-majlis al-ikliriki). The council assesses the case and does not 
grant a license to remarry to couples who obtained a divorce for reasons 
other than adultery. |’ Thus, even if a Coptic Egyptian obtains a divorce 
judgment from a state court, that person would, given the church’s 
monopoly on concluding marriage contracts for persons of the same 
confessional affiliation, be unable to remarry if the reason for the divorce 
was something other than adultery. The restrictive divorce policies of the 
church and the lack of harmony between the laws put Coptic Egyptians in a 
difficult position and have strained the relationship between lay members of 
the community and the clergy. Since 2011, groups of divorced Copts have 
organized and staged public protests against the church’s restrictive divorce 
norms, calling for a return to the 1938 act. Some Copts have even called for 
civil marriage to be introduced, and Copts 38, an advocacy group, has asked 


that Islamic Sharia be applied to all Egyptians. 18 

The Egyptian example demonstrates that non-Muslim normative 
autonomy, even when formally granted, is not absolute, and that the 
national courts have considerably shaped what constitutes Coptic law, 
challenging the Coptic community’s normative autonomy in the process. As 
a reaction, the Coptic Church has built a quasi-parallel court system that 
forces everyone who wants to remarry to undergo a second trial. In a 
country in which marriage is the only culturally accepted form of 
cohabitation, determining who has the right to remarry can function as a 
powerful tool of coercion and imposes considerable hardship on the parties 
involved. 


In Iraq, as in Egypt, national civil courts (madaniyya) apply the family 
laws of the fourteen officially recognized Christian communities, but the 
communities play a greater role in the adjudication process than in Egypt. 
According to Article 16 of the Statement of Courts (bayan al-mahakim) of 
1917, the civil court may (yajiuzu) send the whole file or parts of the file to 
one of the religious (literally, “spiritual’) scholars of the community (ilā 
ahad al-‘ulama’ al-ruhaniyyin) of which the parties to the case are 
members.!? The decision that the religious scholar, the expert (‘alim), 
submits to the court is binding. Article 17 paragraph | of the Statement of 
Courts stipulates that the expert’s decision (garar al-‘Glim) is authenticated 
(vusaddaqu) by the president of the court, and the court must accept it 
(tagbaluhu). Legal practice confirms that the national courts follow the 
religious scholar’s decision. This makes it clear that the role of the national 


courts in the application of Christian family law is limited, and that 


Christian communities continue to exercise judicial functions.7° 


NORMATIVE AND INSTITUTIONAL AUTONOMY 


The Egyptian and Iraqi practices stand in sharp contrast to those in Jordan, 
where Christian communities enjoy both normative and institutional 
autonomy. In Jordan, church courts adjudicate the family laws of their 
communities, whereas Sharia courts have jurisdiction over Muslim 


citizens.*! Judgments issued by individual church courts cannot be appealed 
in front of national courts. Jordan does not have a system of concurrent 
jurisdiction, in contrast to Israel, where Israeli family and church courts 
have had concurrent jurisdiction in several areas since 2001, including in 
cases of child custody, filiation, child and spousal maintenance, and 
inheritance.” In Jordan, church courts have a monopoly on adjudication for 
Christians, and Christian citizens cannot opt out of the jurisdiction of the 
church courts; people are tied to a system that many Christians perceive as 
violating their rights as citizens. 

The different churches are organized as patriarchates. Greek Orthodox 
Christians in Jordan belong to the Greek Orthodox Patriarchate of 


Jerusalem, which comprises Israel, Jordan, and Palestine.” All church 
courts of the patriarchate apply the Byzantine Family Code (gdaniin al- ‘a ‘ila 


al-bizanti).** The patriarchate is headed by the Greek Orthodox patriarch in 
Jerusalem, who, according to Article 345 of the Byzantine Family Code, 
enjoys legal authority (quwwa qaniniyya). The Byzantine Family Code can 
be changed only by a vote of the Holy Synod in Jerusalem, the 
patriarchate’s governing body, which is headed by the patriarch. Thus, the 
norms of the Byzantine Family Code are determined outside the state of 
Jordan. Christian family laws are not voted upon by parliament. This 
contrasts with Syria, where the family laws applied by Christian 
communities must be submitted to a parliamentary vote. In Jordan, the 
family laws of Christian communities are also not published in the Official 
Gazette, and lawyers as well as ordinary Christians often find it difficult to 
get access to the texts. 

The church courts are funded by the individual churches and do not 
receive state funding. Fees charged by the church courts are partly used to 
cover court costs and are therefore particularly high. For example, at the 
Greek Orthodox Church Court of First Instance in Amman (al-mahkama al- 
kana ‘isiyya al-bidaya li-l-rum al-urthudhiks), a marriage annulment (faskh) 
costs 700 Jordanian dinars (around US$989, in 2022). By comparison, 
registering a demand for separation at a Jordanian Sharia court costs 25 
Jordanian dinars (around US$3 =) a High fees are a problem that Christians 
face in most Middle Eastern countries. These fees hamper their access to 
the judiciary. 

In contrast to countries like Egypt, where all judges undergo the same 
legal training, church court judges in the Greek Orthodox Church courts 
tend to have no legal training. Most of them have a background in theology 
(/ahut). Lawyers therefore often complain that the judges are incompetent 
and “only know how to pray.”*° Ordinary citizens and lawyers also lament 
that the church court judges are not impartial, since pastoral and judicial 
duties overlap; the same priest of a parish who accompanies families in his 
religious capacity might also serve as the judge in their case. Lawyers have 
argued that this system, in combination with lack of oversight, invites 
corruption and favoritism and means that Christians’ right to a fair trial is 


being violated.” One lawyer has stated, “The decisions are arbitrary. One 
priest traveled abroad for months to seek medical treatment but did not 
delegate the case to another judge. The authoritarianism of priests is a 
problem. They don’t give appointments. They are not bound by any law. 


This is an injustice towards Jordanians as citizens.” The judgments of the 
church courts are enforced by the enforcement directorate (dd irat al- 
tanfidh), a state body,” meaning that the state is directly responsible for 
enforcing the decisions of a system many have deemed unjust. 


MECHANISMS TO LIMIT THE LEGAL AUTONOMY OF CHRISTIAN 
COMMUNITIES 


Internal conflict-of-law rules determine when the law of a particular 
religious community is applied. In Egypt, according to Article 6 paragraph 
2 of the 1955 law, the personal status laws of non-Muslims are applied 
when the parties share the same confessional affiliation. When the parties 
belong to different denominations, the general law (qanin al- ämm), which 


is Egyptian Islamic family law, is applied.°° In the case of a marriage 
between a Roman Catholic and a Greek Orthodox, for example, Islamic 
family law would be applied. By contrast, in Jordan, Islamic family law is 
never applied for cases in which both parties are Christian, regardless of 
confessional affiliation. This means that in Egypt the application of 
conflict-of-law rules far more often leads to the application of Islamic 
family law than in Jordan. This situation has increased efforts to issue a 
unified family law for all Christians in Egypt in order to prevent the 
application of Islamic family law. However, such efforts have not 
materialized so far, mainly owing to the lack of unity among the individual 
churches.>! 

Another way to limit the legal autonomy of Christian communities is 
through public policy (nizam al-‘amm). Article 14 of the Jordanian 
Constitution, for example, stipulates that the state protects the free exercise 
of religious practice and beliefs in accordance with the customs present 
within the country, as long as they do not violate public policy or contradict 
morality (adab).** Thus, if the family laws of Christian communities are 
seen as violating public policy, they can be restricted. Given that all 
constitutions of Middle Eastern countries, except for that of Lebanon, 
stipulate that Islam is the religion of the state, public policy is commonly 
interpreted with reference to classical interpretations of Islamic law. 


Christians’ legal autonomy is often restricted by public policy provisions 
with respect to adoption (al-tabanni). Commonly, the family laws of 
Christian communities allow for adoption. However, in Iraq and Egypt, for 
example, adoption is prohibited as a matter of public policy, as classical 
interpretations of Islamic law do not allow adoption. In Palestine, Christians 
gained the right to apply the adoption provisions of their own family laws 
only in March 2019.3 Interestingly, in Iran, adoption (farzand khandigt) is 
not seen as a violation of public policy, and Christian communities can 
apply their adoption provisions. In Jordan, the issue is debated, but legal 
practitioners commonly assume that adoption is banned as a matter of 
public policy. In February 2015, the Greek Catholic Church Court of First 
Instance in Amman issued a decision on adoption (gardr al-tabanni), the 


only known case in which a church court in Jordan issued a ruling on 


adoption.” = 


LEGAL DISCRIMINATION 


As in Islamic family law, the husband is considered the breadwinner of the 
family according to Christian family laws, and he has guardianship over his 
children. Women lose the right to maintenance (nafaqa) if they are 


considered “disobedient” to their husbands.*° A sharp difference, however, 
is found in the concept of marriage. In contrast to Islamic law, Christian 
doctrine considers marriage a sacrament (sirr), not a simple contract (‘aqd). 
This difference has meant that Christian family laws either make divorce 
difficult or do not recognize it at all. Thus, Christian men and women in 
Middle Eastern countries find it more difficult to divorce than their fellow 
Muslim citizens do. 

According to Catholic canon law, a marriage that has been consummated 
cannot be terminated by divorce. Married couples have only the option of 
annulment (butlan) or legal separation (faskh). In the former case, parties 
must show that the marriage was void from the beginning; the latter legally 
separates the couple, but the parties remain married and thus cannot seek 
permission to remarry. 

Divorce is arguably gender neutral, as divorce in Middle Eastern 
churches is not permitted or made difficult for either men or women. 
However, marriage and access to divorce are different for men and women. 


Reflecting the fact that the husband is the head of the family and women are 
obliged to be obedient, women are almost unable to dissolve their marriage 
and therefore have less bargaining power in their marriages, as they cannot 
use divorce as leverage. Carmit Yefet and Ido Shahar find that Catholic 
women in Israel tend to initiate divorce. Men feel less pressure to divorce, 
as they can engage in extramarital relationships without having to fear 
societal repercussions. The fact that women want to divorce enables 
husbands to extort concessions from their wives in the form of evading 


financial obligations like paying child support.*° 

The Greek Orthodox Church allows divorce, but under strict conditions. 
The Byzantine Family Code applied in the Greek Orthodox Patriarchate of 
Jerusalem does not permit divorce (talaq) by mutual consent (bi-l-taradi).*' 
The law explicitly states that physical violence, such as hitting (darb) or 
hitting a woman with a stick or a whip (daraba al-mar’a bi-l-‘asad aw 


jaladaha bi-l-sawt), and insults and ill treatment (al-shata’im wa-si’ al- 


mu‘amala) do not present grounds for divorce.** According to the 


Byzantine Family Code, divorce is fault based and gendered; in general, 
men have more options to divorce than women do. Men can file for divorce 
if the wife caused grounds for divorce (tusabbibu bi-l-talaq). The husband 
can, among other things, ask for divorce if the wife was not a virgin at the 
time the marriage was consummated, or if the wife deliberately spoils the 
husband’s sperm (tufsidu zar‘ al-zawj ‘amdan), or if she has an extramarital 
sexual relationship (zind’) and the husband can prove it. The law goes into 
detail to give examples of instances where zinā’ is assumed to have 
occurred. The husband can petition for divorce if the wife carouses 
(tunadim) with strange men and shares a banquet (wala im) with them, or if 
she attends “racing, theatre, and hunting festivities” (haflat al-sibaq al- 
tamthil wa-l-sayd) without her husband’s knowledge and permission. 


Similarly, if the wife spends the night outside the marital home without her 


husband’s permission, the husband can file for divorce.*” 


The wife can file for divorce if her husband cannot perform sexually for a 
period of three years from the date of the consummation of the marriage, or 
if he deserts her for a period of no less than three years. The wife can also 
ask for divorce if the husband violates her chastity (iffat zawjatihi) or 
accuses her of zinā’ and is unable to prove it. The husband’s committing 
zinā’ is not automatically considered grounds for divorce. Only if the 


husband does not end his extramarital relationship after he was admonished 


to do so can the wife file for divorce.*? 


The wording of these provisions indicates how outdated the Byzantine 
Family Code is. An advocacy coalition of mostly Christian men and women 
in Jordan has been lobbying the church to reform the law. In December 
2018, the Greek Orthodox patriarch for the first time in the history of 
Jordan established a commission to amend the Byzantine Family Code. As 


of July 2023, no result had been reached.*! 


STRATEGIC CONVERSION 


Strategic conversion is a widespread phenomenon. Strategic conversions 
are not motivated by religious belief. Rather, Christians often change 
denomination or religious affiliation to gain the right to divorce. Many 
Christians convert to become Greek Orthodox, as Greek Orthodox law 
allows divorce. This is often a challenging process, undertaken at great 
emotional and financial cost. Former Catholics, for example, can no longer 
receive Holy Communion or participate in the Eucharist or be buried in the 
communal cemetery alongside their family.*? Furthermore, this option, in 
most cases, works only if both parties, husband and wife, convert. It is thus 
an option when couples agree, but not when only one person seeks divorce. 

Besides changing Christian denomination, individuals sometimes convert 
to Islam to divorce. According to the Islamic family laws of all Middle 
Eastern countries (except Tunisia), when a Christian wife converts to Islam, 
her marriage contract to her Christian husband is void, (bdtil), because a 
Muslim woman cannot be married to a Christian man.** Such a marriage 
would then be dissolved. Conversion to Islam is a particularly sensitive 
issue because Middle Eastern states restrict conversion. A Christian is 
allowed to convert to Islam, but a Muslim is not permitted to convert to 
Christianity. For that reason, conversions of Christians sometimes trigger 
intercommunity violence, as Christians who convert (often including their 
children in the process) are not allowed to convert back. Conversion 
therefore means that the community is shrinking. 

In Iraq, the case law of the Iraqi Court of Cassation, the highest court of 
the country, demonstrates that between 1976 and 2000, Christian children 
whose parents converted to Islam had the right to choose Christianity as 


their religion upon reaching legal majority. Since 2000, however, the court 
has denied children this right. Thus, children of a parent who converts must 
remain Muslim.** Given that religious affiliation determines the applicable 
law and is a marker of community identity, this restriction of choice is 
severe. 


INHERITANCE 


In some Middle Eastern countries, including Jordan, Iraq, and Palestine, 
Christian communities apply the national Islamic inheritance law. In 
general, Sunni and Shi'ite law continues to uphold the concept of two 
shares for men and one share for women of the same degree of kinship. 
Muslim and Christian women thus usually inherit half of the shares of men 
of the same degree. In Jordan, Christian communities for the first time in 
the history of the country elaborated a draft inheritance law in February 
2018 that would apply to all Christian communities in Jordan. The draft 
adopts the principle of equal shares for men and women of the same degree. 


The project has been subject to controversial debates. As of July 2022, the 


future of this draft remains unclear.* 


In some Middle Eastern countries, including Lebanon, Iran, and Syria, 
Christians already apply their own inheritance laws. In Lebanon, it is the 
Lebanese civil courts (al-mahdakim al-madaniyya) and not the church courts 


that have jurisdiction in matters of inheritance of Christian Lebanese.*° The 
civil courts apply the 1959 Inheritance Law for non-Muhammadans (qanin 
al-irth li-ghayr al-muhammadiyyin). According to Article 15 of the 1959 
law, the children of the deceased and their descendants inherit from their 
fathers and their father’s ascendants without discrimination between males 


and females (dina tamyiz bayna al-dhukir wa-l-inath). Thus, Christian men 


and women formally inherit equal shares.*/ 


In Syria, Christian communities used to apply the Islamic inheritance 
law, until the Catholic communities issued a new family law in 2006 that 
also contained provisions on inheritance. That law established equal 
inheritance shares for men and women of the same degree of kinship.*® In 
2010, all Christian communities gained normative autonomy in inheritance 
matters when Article 308 of the Syrian Islamic Personal Status Law was 
amended. Since then, Christian communities have been able to issue their 


own inheritance laws. However, formal legal equality does not 
automatically mean that women and men inherit equal shares. Legal 
practice shows that Muslim and Christian women often renounce their 
inheritance shares in favor of male family members, if the inheritance 


consists of immovable property.” 


CONCLUSION 


Christian legal autonomy is a widespread phenomenon, but the way that 
this autonomy is organized varies from country to country. A broad division 
can be made between states in which Christians enjoy normative and 
institutional autonomy and states in which Christians enjoy only normative 
autonomy. The degree of autonomy determines the extent to which states 
can intervene in and restrict Christian legal autonomy. In states where 
Christian communities can establish their own courts, the communities 
enjoy almost unchecked authority to organize and operate their own courts. 
As a result, these systems are more likely to display violations of core rule- 
of-law principles. 

In jurisdictions where different family laws apply to different religious 
communities, not everyone is equal before the law. Discriminatory family 
and state laws have meant that Christians do not enjoy their full rights as 
citizens. Citizenship rights in plurilegal systems are layered and are shaped 
by gender as well as religious and confessional affiliation. Family law often 
becomes a source of  interreligious, intercommunity, and even 
intracommunity conflict. Such conflict is often triggered by strategic 
conversion. Strategic conversion is a common way to force the application 
of a different family law. Restrictive conversion policies and marriage 
impediments increase tensions between Muslims and Christians as 
conversion and interreligious marriage are allowed in one direction only. 
The fact that Catholics become Greek Orthodox has also at times fostered 
tensions between these communities. Restrictive family laws that limit 
Christians’ access to divorce and the lack of transparency and due process 
in the church courts increase tensions between lay members of the 
community and the clergy. Overall, the institutionalization of group-based 
family laws has undermined the emergence of a cohesive national 
community and has increased sectarian divisions. 


Especially since the early 2000s, debates about inheritance laws have 
gained momentum in countries where Christian communities apply Islamic 
inheritance laws. Some Christian communities—for example, in Syria— 
have issued their own inheritance laws that formally assign equal shares to 
men and women of the same degree. As a result, the applicable inheritance 
law, like family law, is increasingly determined based on the religious 
affiliation of the parties involved. As a result, legal systems have become 
further divided. The question remains as to what extent formal equality 
between men and women translates into factual equality in inheritance 
matters. In any event, this formal equality has created new inequalities—in 
this case, between Christian and Muslim women. 
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CHAPTER 22 


CHRISTIANITY AND LAW IN TH 
E POST-SOVIET SPACE AND EU 
RASIA TODAY 


ALFONS BRUNING 


INTRODUCTION 


Roughly thirty years after the disintegration of atheist communism in 
Eastern Europe, Christianity has experienced a revival on the territory of 
the former Soviet Union. The situation of a more or less complete lack of 
rights for religious organizations prevailing during most of the existence of 
the Soviet system has been replaced by new legal structures that regulate 
relations between church and state in new forms of political life. These 
structures include a new balance between rights and morality and between 
secular and religious law. Basically, this transformation pertains to all 
Christian denominations traditionally present on the Eurasian continent, 
including Protestants (mostly Baptists and Pentecostals) and Roman 
Catholics, but it mainly pertains to Orthodox Christianity. Over the past 
decades, the Russian Orthodox Church (ROC) in particular has 
reestablished itself as the dominant religious institution, not only in today’s 
Russian Federation but also in neighboring countries from the former 
Soviet Union, such as Belarus, Ukraine, and—through significant Orthodox 
minorities and Russian-language media presence—the Baltic states and 
Central Asian Kazakhstan and Uzbekistan. Moreover, Russian Orthodox 
influence remains significant in Eastern-rite churches formerly connected 
with the ROC in the Caucasian republics of Georgia and Armenia. 

Along with institutional recovery went the subsequent development of 
new ideological patterns, which provided the ROC in particular with a 
specific profile through which it could exert its influence on legal 
discourses and even secular legislation. Today, after a transitional period, 


the new profile is marked first and foremost by its dissociative potential 
with regard to “the West” and a liberal human rights agenda. The question 
of whether Russian Orthodox Christianity would turn into an advocate for 
human rights in theory and practice—as one might have assumed after the 
church’s experience of persecution under communism—receives an ever 
more negative answer. It has not. Instead, discourses are increasingly 
dominated by a nationwide “traditional values” agenda shared by other 
confessions and religions (Muslims, Jews), both within and beyond the 
borders of the Russian Federation. The concept of traditional values, while 
initially inspired by the church and some of the ruling elite within it, 
meanwhile transcends former boundaries between state and church law. 
Central elements of the concept of traditional values, such as the protection 
of the family or “patriotic” versions of Russian history, including notions of 
“Holy Russia,” have also found their way into the secular Russian 
constitution through amendments and corrections introduced in 2020.! 
Beyond intense debates and media coverage within Russia, the new 
traditional values agenda has generated a set of initiatives on the 
international level, whether through bilateral coordination with Muslim Iran 
or at the United Nations High Commission for Human Rights.” 

The actual content of the traditional values concept is not quite 
consistent. A clear reference document similar to those concerning human 


rights is missing. However, there is more than superficial evidence that the 
whole concept is indeed mainly designed as a counterprogram to universal 
human rights. Key patterns of traditional values—in addition to those 
focusing on personal lifestyle and common virtues, such as diligence, 
humility, and helpfulness—tefer to obligations to the individual’s particular 
community—principally, one’s religion, nation, and, most prominently, 
family. This is ultimately a matter of opposing concepts—on one hand, 
rights, and morality and values on the other. More precisely, rights are 
opposed to values and related obligations, while individual rights are 
juxtaposed to communitarian notions pertaining to collectives like religious 
community, the nation, and family. The secularity of human rights meets the 
objections of religious belief and worldviews—in short, where human 
rights are seen as sterile, individualist, abstract, and even libertarian, they 
need to be either amended or even replaced by religiously inspired, 


traditionally sanctioned morality.t The ROC delivered the main impulses in 


this process and—through subsequent adoption, further development, and 
the increasing promotion of this agenda—has claimed, partly successfully, 


the role of a “moral norms entrepreneur”? on both national and international 
levels. 

However, Russian Orthodoxy has not fully invented either the label or 
the central patterns of a traditional values concept but rather has taken up 
influences originally stemming from evangelical Protestants, mainly in the 
United States. This connection helped establish another track of 


international alliances;° however, Russian Orthodoxy took those influences 
as merely initial sketches for a picture, the actual contours and colors of 
which the church ultimately summoned out of its own tradition and 
historical experience. Consequently, the process that led to the current state 
of affairs can hardly be understood without a recapitulation of historical 
experiences and events in the twentieth century and the particular 
interpretation that has been given to them since 1991. Eric Hobsbawm’s 
suggestive notion of an “invention of tradition” is probably not out of place 
in this context, and it also pertains to questions of law, rights, values, and 
public morality. The “tradition” behind “traditional values” is partly 
Christian, partly Orthodox, and partly Russian, with accentuation changing. 
Pointing at such constructivist elements of selectiveness and interpretation 
also implies that the currently dominant narrative has never been without 
alternatives, but alternatives have existed, and some alternatives are still 
present today, and will briefly be mentioned later on. Such alternatives offer 
a more positive albeit at times still peculiar attitude toward human rights 
and democratic and liberal structures in both church and society. 

Discourses after 1991—already partly present following the liberation of 
religious legislation under President Mikhail Gorbachev, after 1985— 
almost naturally turned back to the era before the October Revolution, in 
order to reclaim the “original” tradition that would now need to be restored 
and continued. Equally, the All-Russian Church Council of 1917-18 
became a major reference point as both the final event of an independent 
church before the onset of Bolshevik suppression and a culmination of all 
preceding debates in late tsarist Russia about church and state, church and 
society, theology and ecclesiology, and law and morality—in short, about 
the very themes that came up again after 1991. However, it soon became 
apparent that the option simply to resume a tradition that had been 
interrupted more than seventy years earlier was illusionary. On one hand, 


the All-Russian Council’s decisions and regulations, on closer view, did not 
offer a homogeneous system that would answer questions asked three- 
quarters of a century later. In late twentieth-century debates, different 
factions among clerics and laity, liberals and conservatives, priests and 
bishops could all refer to their particular strain within the council’s 


regulations.’ On the other hand, although the Soviet interval was initially 
simply set aside as a forced break with no relevant developments, the Soviet 
experience in the field of religion and law actually did shape much of post- 
Soviet debates and decisions. Basic themes—such as the relation between 
freedom and obligations and the relation of morality and law—were not 
taken up as they had been left in 1918. 


PATTERNS OF PREREVOLUTIONARY HERITAGE: CANON AND 
SECULAR LAW 


The relation between religion and secular law and between morality and 
freedom already preoccupied theorists of law in late Imperial Russia and on 
the eve of World War I. Since at least the French Revolution, Russian legal 
theorists had dealt with influences from the West by attempting either to 
reject these influences or to reconcile them with a more specific Russian 
and Orthodox canonical tradition. In response to Western concepts of 
individual freedom, many especially conservative thinkers betrayed a 
certain predilection for patterns of order, which they connected with visions 
of an organic inner structure of society. An outstanding example is the jurist 
and tsarist oberprokuror (imperial representative at the Holy Synod of the 
Orthodox Church) Konstantin Pobedonostsev (1827—1907).® Reference to 
“order,” however, did not always mean authoritarianism and devout loyalty 
to the state. In some cases, as with the theoretician of the narodniki 
(populist) movement Nikolai Mikhailovski (1842—1904), such an alleged 
ideal order was conceived with reference to the ancient Russian term 
pravda, meaning both “truth” and “justice.”? One of the guiding themes of 
the time was the separation of church and state, in connection with a 
growing critique of the synodal system established through the reforms of 
Peter the Great in 1721. In the background lay the question of law as moral 
norm, or law as protection of freedom. Laying the foundations in late 
Imperial Russia, nineteenth-century theorists of law wavered between 


various interpretations. Some, like the conservative jurist Boris N. 
Chicherin (1828—1904) favored a strict separation, whereby state legislation 
would have the single task of safeguarding a set of individual freedoms in 
combination with codes for public life but would keep away from issues of 
personal morality. Others, like the philosopher Vladimir S. Soloviev (1853-— 
1900), drew a less sharp line and ascribed moral implications to public law 
—trisking, in the eyes of critics, a system that would edge into theocracy. !° 

Russian Orthodox theologians equally displayed a certain predilection 
toward the moral and therefore pedagogical implications of law. This 
included ideas about anthropology and, therefore, the subjects of law, in the 
light of an Orthodox tradition. A widespread consensus among Orthodox 
religious thinkers and theologians held that the image of the human 
individual as conveyed by Western liberal theory was unduly reductionistic, 
making the reality of human personal life incomprehensible apart from the 
social environment, community, and relation to the divine. Whereas all 
these diverse strands of thought—individualism versus personalism, natural 
law versus ideal order, freedom versus morality—were taken up in the 
discussions of the “Silver Age” (the generations of philosophers and 
theologians after around 1890, later to be continued in exile), church 
officials on the eve of World War I still tended toward an insistence on 
morality as a distinguishing feature of Russian Christianity, which 
distinguished Russian Christianity from Christianity in the West. 

The 1917—18 council, convened after the abolition of tsarist autocracy in 
the spring of 1917, tackled an entire array of questions involving canon and 
secular law. In particular, two regulations reflected two more general 
concepts, which went beyond the boundaries of church affairs proper—the 
traditional principle of symphonia (harmony between secular and spiritual 
power) and the relatively new principle of sobornost’ (conciliarity, 
catholicity). One regulation resulted in the—still not unanimous—decision 
to reinstall a patriarchy, which would include a new, external form of 
church-state relations. This inventive treatment of the church-state issue 
reflected the phase of political turmoil in which it originated. The other 
regulation concerned the conciliar nature of the church, expressed in a 
parish statute adopted in April 1918. Despite patterns of autonomy, lay 
participation, and self-administration, the parish remained under the 
canonical administration of the bishop and was led by a priest assigned by 
the bishop. In this way, Orthodox parishes entered the troubled communist 


period. It is still a matter of debate whether, and to what extent, the old 
Slavophile principle of sobornost’ with its inherent allusions to inner- 
church government and even democracy guided the 1917—18 council’s 


decisions. |! 


THE COMMUNIST EXPERIENCE 


The communist period in Russia is anything but irrelevant for the 
development of Christian religious thought in the twentieth century. The 
once widely held view that Christianity had been relegated to a precarious 
existence in the catacombs and therefore, at best, had been isolated and 
preoccupied with survival strategies has been overturned. The Soviet period 
added new chapters to the already developed Russian tradition, reflecting 
experiences of exile, work camps, and prisons, which had always carried 
over into religious concepts. At the same time, more conciliatory strategies 


of collaboration with the state and integration of the church into socialist 


society left their traces. !? 


The October Revolution and the Bolsheviks’ seizure of power in 1917 
completely changed the environment within which a reformed church 
would have had to hold its ground. The election of a new patriarch—Tikhon 
(Beliavin)—had happened under conditions of urgency in order not to leave 
the church headless in increasingly troubled times. In the eyes of the new 
state, however, the church was no partner. Lenin’s decree of January 20, 
1918, about “the separation of the state from the church, and the church 
from the school” completely deprived not only the ROC but all religious 
denominations from the multireligious former tsarist empire of legal status. 
Without a church legally existing, one could not speak of actual church- 
state relations. Subsequently, enforcing a set of regulations throughout the 
1920s and up to the Law on Religious Associations issued in 1929, the new 
state reduced all religious activity to carefully enclosed enclaves and the 
performance of rites, forbade “religious propaganda” (which actually meant 
any form of instruction), harassed clerics and believers with exorbitant 
taxation, and limited their access to professional careers and even to 
appropriate housing and essential material goods.!* In place of religious 
education, atheist propaganda was legally created, officially supported, and 
carried out by the newly founded “League of Militant Godless.” At the peak 


of the Stalinist persecutions in the middle of the 1930s, numerous priests, 
bishops, and believers were sentenced to work camps or shot. The notorious 
Butovo firing range at the southern outskirts of Moscow saw the execution 
of more than twenty thousand people, among them more than one thousand 
Orthodox clerics and believers, along with many adherents of other 
religious denominations. 

To exert any influence whatsoever on the legislation of the new state 
under such circumstances was virtually out of the question for any religious 
institution. Legal theory at that time was shaped by theorists such as Andrei 
Ia. Vyshenskii (1883-1954), who sought to create the foundations of a 
“proletarian law” that was supposed to help support the advancement of the 
proletarian revolution and, at the same time, provided a set of juridical 
means against so-called “enemies of the people,” which in fact prepared the 
legal ground for the persecution and show trials of the 1930s. 

After a period of struggle with an ever more restrictive and even 
destructive Bolshevik policy, the patriarchal locum tenens (in charge after 
patriarch Tikhon’s death in 1925) Sergi (Stragorodskii), issued a 
“declaration of loyalty” in 1927, where he officially abandoned opposition 
of the church to the Bolshevik regime. Also Orthodox believers, as reads an 
often quoted passage, would regard the Soviet Union as their homeland, the 
fate of which would be their concern as well. Such nominal concessions 
reflected awareness of the situation, in the sense that questions of law were 
not even mentioned in the declaration, although the aforementioned 
Bolshevik decree from 1918 had not directly called for the outright and 
complete annihilation of religion. The obvious intention of the declaration 
was to use the formally existing guarantee of a “freedom of worship” and 
secure at least a few restricted areas in which the church and religion could 
exist: The hope was, that liturgy and worship in small churches and isolated 
spaces might be allowed to go on, as long as state officials had not to fear 


any influence of the church on public affairs, media or education.'* It was 
clear that such enclaves could be accepted only on the basis of some sort of 
timely generosity of the regime, not on the basis of legal agreements. Sergii 
with this new policy determined the official course of the church in the 
Soviet Union for the coming decades. (He acted as locum tenens until 1944, 
when he became patriarch, after Stalin had granted the official election of 
Tikhon’s successor.) Church officials since the late 1920s, despite all 
knowledge of the opposite truth, would officially deny the existence of any 


persecution of Christians under the Soviet regime. “Sergianism” (Russ. 
sergianstvo), as servile loyalty and overdue compromise with regard to a 
dictatorial regime still exists in Russian Orthodox discussions as a matter of 
controversy. In Sergii’s perspective and that of the church hierarchy, the 
church now derived its right to exist primarily from two forms of ministry: 
a pastoral solidarity with the (Russian) people, which implied traces of 
cultural patriotism, and an emphasis on the performance of the Holy 
Liturgy, which formed a core element of Orthodox self-understanding. !° 

In fact, the strategy was obviously a failure in view of the persecutions 
that followed. The formal guarantees of freedom of conscience also entailed 
in the 1936 Soviet Constitution remained empty. On the eve of World War 
II, only a small number of bishops, priests, and active churches survived, 
scattered over the vast territory of the Soviet Union. However, much 
religious belief remained among the population. Censuses in 1937 and 
1939, at the peak of the Stalinist purge, revealed that more than half the 
population still identified themselves as believers, clearly outweighing 
those who declared themselves atheists or nonbelievers. Stalin had the 
censuses repressed immediately.!° 

After the invasion of the Soviet Union by Nazi Germany in June 1941, 
the Orthodox Church was quick in appealing to the patriotic sentiments of 
the population in order to mobilize them for a defense of the Russian or 
Soviet homeland. Sergii, together with other bishops and clerics, issued 
public calls, held services, and even gathered money for equipping military 
units. Stalin realized the “demagogic” potential of the church and conceded 
a certain institutional rebirth. After a meeting in September 1943 with Sergi 
and the only two remaining bishops, Stalin granted the reopening of two 
theological academies, the publication of a journal, and the regular 
gathering of a church council (sobor). The first of these councils elected 
Sergii as patriarch in 1944. Somewhat in line with the earlier declarations, 
patriotism provided an improvement of the church’s situation, while the 
regime, in return for the new favors, demanded—and received—more 
active signs of loyalty. In the period to come, the church in fact would turn 
into a propaganda tool of the communist regime, underlining the regime’s 
reliability as an ally in war, its peaceful intentions in international politics, 
and its tolerance toward religion. In juridical terms, there would still be no 
legal guarantee or recognition of the church as a juridical entity. Rather, the 
regime would offer institutionalized toleration, which could easily be 


removed. A new state agency, the Council for Affairs of the Russian 
Orthodox Church, would be set up, along with the Council for Affairs of 
Religious Cults dealing with other denominations. Both would be presided 


over by a Communist Party functionary. !” 

These structures remained intact after Stalin’s death and through the 
period of “thaw” initiated by the new party leader, Nikita Khrushchev. The 
two state agencies were merged into a single Council for Religious Affairs 
in 1965, shortly after Khrushchev was deposed. The patriotic upheaval 
evoked by the “Great Patriotic War” (World War II, in Soviet diction) 
largely continued in a wave of cultural messianism that was preoccupied 
with the rediscovery of Russian national culture, which partly merged with 
narratives of Soviet superiority but which attributed a major part to 
Orthodox heritage. For some time, church leaders could easily profit from 
such tendencies.! The state now even privileged the ROC over other 
Christian denominations and other religions, such as Judaism, Islam, and 
Buddhism. Nadezhda Beliakova has aptly stated that there was neither legal 
nor practical equality of religions in the Soviet Union.!? However, from the 
point of view of religious communities, including the Orthodox Church, 
Khrushchev’s thaw and de-Stalinization agenda bore a significant paradox. 
Stalin and many of the implications of his regime were now criticized, 
which resulted in a general moderation of restrictive state structures and a 
more liberal climate in society. For religious communities, however, the 
new agenda meant the opposite, as the “thaw” had been declared a return to 
communist roots, whereas Stalin’s alleged deviations from the true path had 
also consisted in undue concessions toward religion. Soviet authorities now 
applied more subtle means to expel religion from society, such as more 
sophisticated and intellectually advanced propaganda and refined legal 
constructions. 

Both sides, state and religious institutions, now phrased the emerging 
confrontation in terms of legal measures and complaints. Stalin was accused 
of having deviated from Soviet law on religions, which therefore needed to 
be put into effect again.?? The new Council on Religious Affairs became the 
main, in fact the only, body to regulate church life for all religious groups 
and the only body for receiving legal complaints.?! A series of new 
restrictions also concerned the practice of law.’ In turn, religious 
institutions, more than previously, argued for their cause in legal terms. 


A particular issue was the separation of church and state, or of churches 
from the state, a separation now interpreted by religious dissidents in favor 
of implicit noninterference. The immediate reason for this development was 
a new parish statute imposed on the Orthodox Church in 1961. Similar 
regulations were “suggested” for other religious denominations, such the 
Union of Baptists, and led to similar, and sometimes more severe, protests.7 
3 As everywhere, initiatives for a change of regulations concerning parish 
life once more came from state authorities, but were—after futile attempts 
at resistance—imposed on the church by the patriarch himself during a 
synod of bishops, without any consultation. The main issue in the new 
regulations concerned the role of parish priests, who were now completely 
deprived of all administrative and financial prerogatives within the parish. 
Financial matters instead were assigned to a parish council consisting of 
twenty persons, presided over by an executive committee of three.?* This 
“group of twenty” and its plenary authority opened all ways for infiltration 
and blockade from outside and in fact resulted in the closing of parishes and 
in what reports to local party committees would stereotypically call the 
“decision on voluntary disbanding” in numerous cases. 

Acts of resistance emerged mostly from below. The most prominent 
among these was a series of open letters issued in 1965 by two Moscow- 
based parish priests, Fr. Gleb IJakunin and Fr. Nikolai Eshliman, directed to 
secular authorities and the patriarch. The letters in fact consisted of long 
invocations of both secular and canon law, and in particular complained 
about illegal state interference in church matters. In the letter to the 
patriarch, the argument made numerous patriotic allusions to the merits of 


the church for the Russian homeland.”° Although many fellow priests had 
expressed doubts about the suitability of such open letters, these and their 
legal argumentation illustrated more general trends. Various religious 
groups were now taking the path of a “legal approach” by openly insisting 
on the formally granted freedoms. The new method was not exclusive to 
religious dissent but was equally applied by various dissident groups. The 
dissident mathematician Alexander Iesenin-Vol’pin is usually accounted as 
one of the initiators of this style of dissent.7° 

Another trend becoming obvious in the 1960s was, on one hand, the 
growing split between religious hierarchies with their strategies of loyalty 
and cooperation in return for state concessions, and on the other hand, 


lower ranks of priests and ministries with their pastoral focus and 
experiences. These gaps, with inherent tensions and growing mutual 
estrangement, certainly for the privileged Orthodox Church, would become 
persistent, even after the system transition of the 1990s. 

The gaps were increasingly ones of mentality and were shaped by the 
church’s relation to both canon and secular law: cooperative survival and 
pragmatic adaptation, together with attempts to influence society by appeals 
to patriotism and public morality, characterized the hierarch’s general 
approach, while priests and laity combined their pastoral aims with 
insistence on rights and their accurate application. Illustrative of the 
situation was the letter written, also in 1965, by Moscow priest Fr. 
Vsevolod Shpiller to the influential Bishop Nikodim (Rotov) of Leningrad 
(1929-78), meant as both diagnosis and sophisticated support of his fellow 
priests. Fr. Vsevolod, a repatriate from Bulgaria after World War II, where 
he had devoted extensive studies to questions of canon law and church-state 
relations, recalled experiences of instructors teaching canon law at the 
theological seminary. The otherwise intelligent and diligent students 
betrayed real difficulty in connecting legal issues with the status and inner 
life of the church. Apparently even the very idea that the church’s inward 
and outward life could be appropriately discussed in terms of law turned out 
to be complete terra incognita for them. According to Fr. Vsevolod, a 
generation of young prospective clerics, already entirely socialized under 
Soviet conditions, had learned to take complete absence of rights as a 
condition not to be questioned further.” 

During the 1960s and early 1970s, a new generation in the Orthodox 
hierarchy of Russia took its place. Members of this generation in most 
respects corresponded to the image that Fr. Vsevolod had conveyed of the 
academy students. Although still devoted to the causes of their church, these 
bishops and church officials mainly tried to defend spaces for worship and 
education by means of “deals” with local and central party authorities and 
state institutions, accompanied by external demonstrations of loyalty. 
Appeals to formally existing rights held no point within such a strategy, 
which could rather be described as a mature version of the “sergianism” that 
had emerged in the late 1920s, with liturgical issues and a sense of 
religiously inspired patriotism remaining central. 

During the early 1960s, an important pattern added to the church’s 
agenda—that of (public) morality. Strengthening a sensibility for moral 


norms appeared to open another field where the church could increase its 
influence in society. As even party officials had begun to develop a stronger 
interest in matters of pedagogy and the politics of moral conduct in society 
and everyday life, this seemed to offer further occasions for religious 
communities to emphasize their indispensability; moral upbringing had 
always been an element in their activities. The release of an official codex 
called the “moral code for the builder of communism,” adopted by the 
Twenty-Second Party Congress in 1961,7° received positive comments from 
many church officials. They saw convergences with traditional Christian 
teaching in the majority of the inherent principles. A pioneer in this respect 
was the energetic bishop of Leningrad, Nikodim. There was, of course, an 
arbitrary and pragmatic note in his efforts, as the “moral code” also had a 
passage about the struggle with what was called “bourgeois remnants” in 
the document, such as religion. For bishops like Nikodim, the pragmatic 
possibilities prevailed. While always refusing any philosophical dialogue 
with Marxist teachings, Nikodim stressed the overlapping of a communist 


moral code with traditional Christian teaching, including the widespread 


stereotype of an “immoral,” consumerist, and capitalist West.7” 


Such accents on morality in private life as well as public life were by no 
means contrary to the ideal profile of a priest and hierarch, as it was taught 
at seminaries and academies. The churchmen were generally conservative, 
considered moral upbringing a central element in their pastoral tasks, and at 
best considered questions of canon law to be subordinate.*” While these 
accents, together with still prevalent patriotic connotations, were evidently 
shared widely by several dissident priests, such as Fr. Alexander Men or Fr. 
Dmitrii Dudko, in their now increasing missionary activity within Soviet 
society, many dissident priests and laypeople combined their activities with 
complaints about violations of law and the lack of support from their own 
hierarchs. 

Formally, few things would change until at least the middle of the 1980s. 
The new constitution released in 1977 to replace the Stalin Constitution of 
1936 had formally repeated the right to freedom of conscience for the 
Soviet citizen (art. 52). As before, this freedom could have remained a dead 
letter, as the constitution had accompanied the rights of the citizens with an 
equally elaborated catalog of civil duties, on one hand, and an array of 
restrictions, exceptional regulations, and practical obstacles on the other. 
Religious activity still fully depended on concessions from, and control 


through, the state. Dissident groups, religious among them, continued along 
the lines of the “legalist approach” and became ever more active in 
documenting and announcing violations of formally granted rights. 

A strengthening impulse came from international politics. Rather 
unexpectedly for the Soviet authorities, their signature under the Helsinki 
Final Act roughly two years earlier, in August 1975, had meant a self- 
commitment of which they were now constantly reminded by opposition 
groups. Article 7 of the Helsinki Final Act is devoted to respect for human 
rights and fundamental freedoms—including the freedom of thought, 
conscience, religion, and belief. The article offered an instrument that 
dissident groups in the Soviet Union could use. At the same time, referring 
to the Helsinki Final Act implied a shift in ideas guiding the protests. 
Whereas during the 1960s—at least until the Soviet suppression of the 
Prague Spring in 1968—protests had been motivated by the vision of a 
liberalized communism, “with a human face”, as a common formula would 
express it, protests now relied on human rights as the minimum that the 
state had to concede to its citizens. Soviet realities thus became inscribed by 


a worldwide development.*! Next to the emergence of dissident 
congregations insisting on the realization of human rights in general, 
beyond the level of formal declarations like the Helsinki Act, freedom of 
conscience took center stage among religious dissidents. At the end of 1976, 
priests and activists like Fr. Iakunin founded the Christian Committee for 
the Defense of Believers’ Rights in the Union of Soviet Socialist Republics 
(USSR). The committee from then on meticulously documented violations 
of granted freedoms and spread information through the secret channels of 
samizdat and via Western journalists.°? Religious dissent, which had 
previously been scattered over rather diverse, mostly isolated confessional 
and national movements—for example, Orthodox, Baptists, Lithuanian 
Roman Catholics, and Greek Catholics in Ukraine—found a solid basis for 
mutual cooperation and coordination of activities among themselves and 


with secular dissidents in the human rights agenda.?? 

After 1985, the new party leader, Mikhail Gorbachev, took no direct 
interest in matters of religion and, in some of his early statements, repeated 
the call to strengthen the antireligious agenda. However, as his perestroika 
program had also been understood largely as a movement to mobilize moral 
impulses and emphasize values; this led to a change of the state’s relation to 
religion in general. Interest in matters of religion already had significantly 


increased in the final phase of the Leonid Brezhnev era. Gorbachev, 
together with the new chairman of the Council for Religious Affairs, 
Konstantin Kharchev, subsequently preferred an approach that would forgo 
suppressing and isolating religion and, instead, use the moral potential of 


believers for the purpose of restructuring Soviet society.** The second half 
of the 1980s, therefore, saw not only the legalization of former religious 
underground groups like the Greek Catholic Church in western Ukraine but 
also public events like the celebration of the millennial anniversary of the 
baptism of Rus’ (commemorated as the “birth of Russian Christianity”) in 
1988. Party officials even took part in festive events and received in return, 
from the patriarch and other hierarchs, declarations of loyalty and readiness 
to invest moral capital in perestroika. A new Law on Freedom of 
Conscience and Religious Organizations was released in September 1990. 
Article 5 marked the abandonment of state atheism. Further passages 
granted the status of juridical persons to religious organizations such as 
parishes, monasteries, and congregations, allowed charitable and 
educational activities, and removed restrictive regulations like extra 
taxation. State interference in the appointment of church officials ceased.*° 
Political games at the end of the Soviet era led to similar laws within the 
various Soviet republics. The religious law of the Russian Soviet Republic 
from December of that year was even more liberal with regard to education; 
it had been compiled by a parliamentary commission presided over by V. 
Polosin, a deputy and Orthodox priest. Russia, Moldova, and Ukraine 
installed religious feast days as official holidays. These were signs of 
transition. 


AFTER 1991 


After the dissolution of the Soviet Union and during the early 1990s, 
several states of the newly emerged Commonwealth of Independent States 
compiled and ratified liberal constitutions (for example, the Russian 
Federation in 1993, Belarus in 1994, and Ukraine in 1996), all including 
articles supporting freedom of conscience, equality before the law for all 
religions, and the separation of church and state. In practice, however, this 
meant only the starting point for further debates about the role of the 
Christian religion in the new political order. In countries with a Christian 


majority, Christians—in particular, Eastern Orthodox clerics and laity— 
took an active part in these debates and concomitant actions, including law 
initiatives. 

It soon became clear that certain patterns characterizing the previous 
decades under Soviet rule had persisted, in terms of both structures and 
related mentalities. With regard to internal structures, this meant the 
persistence of the earlier gulf between (celibate) hierarchs dealing with 
administrative and “political” matters, and (married) parish priests, whose 
ideals derived from everyday pastoral experience. In many cases, the 
priests’ ideals also were strongly shaped by the experience of persecution, 
imprisonment, and labor camps, often augmented by a strong feeling of 
disappointment with the hierarchs and their lack of support. On the 
ideological field, as it were, the opposition between “values” and “rights,” 
or between “morality” and “freedom” continued. The front lines often, 
though not always, ran along the structural differences. Whereas a majority 
of bishops, hierarchs, and monastics still actively looked for cooperation 
with the state (on the central and local levels) on the basis of patriotic 
loyalty and the strengthening of moral values for society, advocates of 
religious liberty and human rights in a secular state almost exclusively came 
from the ranks of the parish clergy. The confrontation was carried out 
harshly, through politics, public media, and church penitence. Fr. Veniamin 
Novik (1946-2010), a priest, theologian, and docent at the church academy 


in St. Petersburg, on occasion saw the Orthodox Church almost on the verge 


of schism.°° 


To be sure, not all of the parish clergy were advocates of human rights. 
Many adhered to nationalist or fundamentalist worldviews. A majority 
probably kept a distance from matters of politics, which Orthodox theology, 
especially in its ascetic and spiritual strains, has traditionally treated with a 
certain suspicion. However, the Soviet experience, whether through 
persecution or collaboration with the state, had taught many a cleric that 
politics and society matter. It is therefore perhaps no coincidence that the 
ROC, after the intense debates of the 1990s, was the first in the Orthodox 
world to release an official document on social teaching, the “Bases of a 
Social Concept of the Russian Orthodox Church.”*’ Published in 2000, this 
was followed in 2008 by a document specifying the “Basic Teachings of the 


Russian Orthodox Church about Human Dignity, Freedom and Rights.”?8 


Even priests and theologians who openly voted for a new order based on 
human rights, the rule of law, and a secular state still had to reconcile such 
concepts with the Orthodox theological tradition. Moreover, also outside 
Russia, Orthodox theologians had expressed some reservations about 
human rights, despite basic acceptance of the concept. For instance, the 
distinction between external, political liberty and inner, spiritual freedom 
seemed a particular challenge for Orthodox theologians.*? Here the 
Orthodox theologians differed from their Western counterparts. Pioneer 
works of Western theologians concerning freedom of conscience and 
political theology might have been considered with interest but often were 
also viewed skeptically. Orthodoxy had to chart its own way. 

Arguments in favor of human rights also sometimes differed by 
generations. For example, some of those who had experienced prison and 
labor camps elaborated concepts based on the rule of law and the church as 
a civil advocate of human rights of the suppressed. Such was the case of 
archpriest Fr. Pavel Adel’ geim (1938—2013), a parish priest from the Pskov 
region in northwest Russia. Fr. Pavel had spent several years in work camps 
after his arrest in 1969 and had lost a leg because of brutal treatment by the 
prison guards. “Where would you complain? There is no one for you to turn 
to,” had been the cynical remark of one of the guards to the suppressed.” 
Such experiences formed the starting point for Fr. Pavel’s considerations of 
canon law and human rights, combined with the theologically grounded 
conviction about the dignity of every human as a person created in God’s 
image. A system of rights, framed as both canonical law inside the church 
and the rule of law in state and society, was intended to prevent undue 
concentration of power and, simultaneously, to structure dialogue in ways 
that would resolve problems and conflicts. The church itself should be 
structured according to the conciliarity (sobornost’) principle, equally based 
on dialogue and division of power; the 1917—18 council for him was a main 
reference point. Under conditions of separation of church and state, the 
church had to raise its voice in defense of the poor, the persecuted, and the 
suppressed. Resistance, as guided and supported by the church, according to 


Fr. Pavel had yet to rely on dialogue; this was different from civil 


resistance, which might ultimately resort to violence.*! 


Fr. Veniamin Novik, a member of the next generation, converted to 
Christianity as a member of one of the religious circles of the late Soviet era 
and was shaped by these movements’ turn of theology toward society, 


though he had no direct experience of persecution. His publications in 
defense of liberal democracy and human rights on the basis of Orthodox 
theology rely heavily on Russian religious philosophy of the late tsarist 
empire. Following Vladimir Soloviev and Nikolai Berdiaev, Fr. Veniamin 
defines right as the result of a combination of two principles—freedom and 


equality.*? Human rights have no sacred character themselves, but provide 
the preconditions for spiritual advancement. The advantage of the rule of 
law and division of power in a liberal state lies in the limits that this system 
imposes on the accumulation of power, which always forms a dangerous 


threat because of humans’ sinful nature. Like Fr. Pavel Adel’geim and 
many supporters of a liberal and legal path in church and society, Fr. 
Veniamin rarely, if at all, argues on the basis of something like natural law. 
His starting point is the human being as a person, who is both tamed and 
protected by a system of rights. Taking his example as representative, it 
might be argued that the second generation of Orthodox theologians 
deployed more moral than purely legal arguments in favor of human rights. 

Toward the end of the 1990s, this direction became ever more 
marginalized. The official church documents outlining the “Bases of a 
Social Concept” and the “Basic Teaching ... on Human Dignity, Freedom 
and Rights” still bore traces of the previous debates and could therefore be 
regarded as documents of compromise, but they also testify to the 
subsequent victory of a moral and value-oriented attitude over a liberal 
approach. Chapter 4 of the “Bases of a Social Concept” gives clear 
preference to divine moral law over secular regulations. The role of religion 
and the church in society was assessed as that of a moral arbiter, much less 
an advocate of the weak and the persecuted. This view included the tenet 
that separation of church and state remained formally in force, while in 
practice the church actively sought collaboration in various fields, such as 
education, culture, legislation, and military chaplaincy. 

A decisive step in this direction was the Religious Law of 1997, finally 
adopted by the Parliament (the Duma) despite serious objections of 
President Boris Yeltsin. The law revoked the basic equality of all religions 
before the law in Russia and, in a sense, marked a return to the Soviet 
situation. By means of status and ensuing regulations for registration, the 
full legal status of religious organizations was granted only to those 
“traditional religions” of Russia that had been present in the country longer 
than fifteen years (that is, before the end of the Brezhnev era). These 


“traditional religions,” besides Orthodox Christianity, were Judaism, Islam, 
and Buddhism—reflecting the situation of tsarist Russia before the 1917 
Revolution. The law also restricted the influence of foreign missionaries 
(such as evangelical Protestants) who had entered the country in large 
numbers and with considerable financial means after the downfall of the 
Soviet Union. The introductory passage of the law explicitly refers to the 
paramount role of Orthodox Christianity in the formation of Russian 


statehood, culture, and identity.4 The law was subject to a series of further 
amendments and refinements in the next two decades. Its further fate 
illustrates not only the subsequent evolution of the ROC’s privileged 
position within the Russian state and society but also the growing 
exclusivism—and Orthodox dominance—of religious discourse within the 
country. The process became particularly intense and visible only after 
around 2010, however. During the first decade of the 2000s, efforts of the 
ROC to gain influence on legislation, education, and public discussions had 
limited effect. Despite the restrictive regulations of the 1997 law, many 


areas of religious liberty remained untouched or were even defended by 


secular jurisprudence.*° 


This situation changed slowly, with the beginning of the second decade 
of the twenty-first century. Controversial events—such as the provocative 
performance of three members of the punk band Pussy Riot in February 
2012 in the central cathedral of the Moscow patriarchate, the cathedral of 
Christ the Savior in Moscow, which had been erected with significant 
support from both the state and city authorities—marked the transition from 
secular liberalism to the increasing dominance of religiously shaped, 
patriotic, and authoritarian narratives in Russian society.“ Sporadic protests 
from inside the church—which were raised, again, predominantly by priests 
and which pointed at the importance of a rule of law with regard to political 
protests—remained an exception, although they illustrated that the 
alternatives of the 1990s had not completely disappeared.*/ 

Law as moral prescription therefore outweighed understandings of law as 
safeguarding freedom and civil rights. It is here that the circle closes 
regarding the developments described at the beginning of this chapter: 
throughout the 2010s, Russian public discourse concerning the role of 
religion became ever more centered on an agenda of “traditional values,” 
with an implicit emphasis on their conceptual difference from secular 


human rights, and with ever more explicit dissociation from Western (and 
Western Christian) approaches. Emphasis on morality and values took the 
lead, forcing questions about rights and liberal rule of law into the 
background. 

These tendencies and efforts also shaped the situation in neighboring 
post-Soviet countries. The prevalence of the moralist interpretation of rights 
went along with the subsequent establishment of authoritarian political 
regimes, like that of President Vladimir Putin in Russia after 2012, or 
President Alexander Lukashenko in Belarus since the late 1990s. The 
situation in Belarus, for instance, throughout the 1990s had developed in 
terms rather similar to those in Russia, up to the conclusion of a concordat 
between the Orthodox Church and the authoritarian regime in 2003. Liberal 
and ecumenical overtones once present in Belarus—which is historically 
situated between Eastern and Western Christianity, with large minorities of 


Catholics and Jews—subsequently disappeared.*® 

The only region obviously deviating from this general path was Ukraine. 
The dissolution of the Soviet Union there also marked the end of the 
artificial dominance of the ROC and a return to the religious pluralism that 
had been historically characteristic of this region. By 1994, there were 
already four churches of the Eastern rite, including those returning from 
exile or reemerging after decades in the catacombs (like the Greek Catholic 
Church in western Ukraine). To describe the emerging conflicts as those 
between Eastern and Western Christianity would be an oversimplification. 
Ukraine, previously labeled the Soviet Bible Belt, after 1991 saw the 
emergence of a pluralist religious landscape composed of not only various 
Christian denominations but also a strong Jewish community, Muslim 
Tatars, and an array of minority groups, such as Jehovah’s Witnesses, 
Mormons, Buddhists, and New Age cults. None of the various 
denominations was able to gain a privileged position comparable to that of 
the ROC in neighboring Russia, in part because in Ukraine political power 
had not become monopolized, as had been the case in several other post- 
Soviet countries. Ukraine’s regulations and public institutions reflected the 
will to handle pluralism appropriately and to prevent an escalation of 
possible conflicts, as had happened in the former Yugoslavia. One of the 
institutions set up in response to this situation was the All-Ukrainian 
Council of Churches and Religious Organizations, founded in 1995 as a 
state initiative. The forum became fully independent from state influence 


after 2003. It unites over 95 percent of all religious communities in the 
country and, since its founding, has published common declarations on a 
variety of social and cultural themes. The Maidan Uprising in 2013-14, in 
which protests led to the downfall of the Ukrainian government and new 
elections, strengthened a sense of interreligious and interconfessional 
collaboration, and theologians’ sensitivity for the relevance of matters of 
society and politics. However, the antagonism between value-oriented 
politics and the search for state support, on one hand, and pro-European 
liberal attitudes preserving strict separation of church and state and favoring 
civil society models, on the other hand, also had repercussions in Ukraine 


and continued to exist even after 2014.7? None of these antagonisms have 
yet led to large-scale violent confrontation, and none of the parties involved 
managed to see its positions find their way into legislation. The preservation 
of religious freedom subsequently became a value shared by most Christian 
communities. This value included not only a common narrative concerning 
a tradition of religious pluralism and peaceful coexistence that is typical for 
this region but also and a sense of freedom that is not copied from—but is 
in many ways comparable to—that of the European West. 

The Russian Federation’s violent assault on Ukraine, which was launched 
on February 24, 2022—justified by the Moscow patriarchate as a defense of 
“traditional values” yet, at the same time, a gross violation of international 
law—marks a culmination of the antagonisms outlined in this chapter. It is 
hopefully not the end of a story of Christians, mainly Eastern Orthodox, 
supporting freedom and rule of law on the basis of their theological 
tradition and in response to their painful experiences in the twentieth 
century. 
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CHAPTER 23 


CHRISTIANITY AND LAW IN NO 
RTHEAST ASIA TODAY 


AMBROSE JONGHYU JEONG 


SCENES OF CONTRAST AND CONTRADICTION IN THE HISTORY OF 
CHRISTIANITY 


This chapter reviews the status of Christianity and its influence on law in 
eight regions of six countries: South Korea, North Korea, Japan, China, 
Taiwan, and Mongolia. The chapter examines North Korea and China for 
their persecution of Christianity, and South Korea for its legal disputes 
involving, among other matters, its antidiscrimination law and medical, 
welfare, and educational missions. The chapter surveys South Korea as a 
particular example because, among the eight regions, it is the country where 
Christianity is the most active. South Korean courts have generated a 
collection of judicial precedents related to Protestantism, and there is active 
debate in South Korea regarding “anti-Christian” legislation. 


South Korea 


Of the world’s fifty largest Protestant megachurches, twenty-four are in 
South Korea.! There are seventeen megachurches in Seoul alone, and the 
Yoido Full Gospel Church claims four hundred eighty thousand attendees 
per week and is said to be the largest single church in the world.” The 
number of Protestants in the country is approaching 9.7 million, and there 
are hundreds of denominations. Catholicism also has a significant presence, 
at about 5.5 million people.’ South Korea is the only country whose 
Catholic presence has grown steadily in the first forty years after the 
Second Vatican Council. The Archdiocese of Seoul, with nearly a thousand 
clergy and 1.6 million faithful, 1s one of the largest dioceses in the world. 


North Korea 


North Korea stands in stark contrast to South Korea, despite the shared 
language and ethnicity. Until 1945, North Korea had a strong Protestant 
presence—Pyongyang was called the “Israel of the East,” and across North 
Korea there were two dioceses and a Benedictine Monastery. For the past 
twenty years, however, North Korea has ranked at the top of the fifty 


countries where Christianity is most persecuted.* Nevertheless, it is 
estimated that there are at least one hundred thousand hidden believers. 


Japan 


As a country, Japan is indifferent to the Christian faith. Catholicism, 
promulgated by Saint Francisco Xavier around 1549, grew rapidly in the 
first few decades and then was under severe persecution for more than three 
hundred years. It is understood that the legal provisions requiring married 
Japanese couples to use the same surname were influenced by Christian 
traditions. Nevertheless, today, Japan is the only G7 country where 
Christianity is a minority religion. At fewer than one million believers, 
Catholics and Protestants together comprise only 0.8 percent of the total 
population.” Still, Christmas is widely celebrated, and 70 percent of young 
people’s weddings are held in church-like places. It is commonly said in 
Japan that the Japanese are “born Shinto, marry Christian, and die 
Buddhist.” The sum of followers of each religion is approximately one 
hundred ninety million, nearly 1.5 times the total population of 130 million. 
It can thus be said that the Japanese are at once tolerant with respect to 
religion as well as indifferent to religious teachings. 


China 


China has a dual system: the “patriotic” church recognized by the 
authorities, and the underground church, or house churches, denied by the 
authorities. Statistics are a tricky business in China. In 2018, the authorities 
claimed that China had thirty-eight million believers, about 3 percent of the 
population, a surprising jump from only twenty-two million a decade prior. 
Followers worshipping in underground churches or house churches number 
at least another twenty-two million. Add to this number about ten to twelve 
million Catholics, and there are, thus, in China, more Christians than in 


France (thirty-eight million) or in Germany (forty-three million). China 
supplies 60 percent of the world’s Christmas trees and is the world’s largest 
exporter of the Bible. Despite these figures, China is home to widespread 
persecution, and it is also a country where it is extremely difficult to obtain 
a Bible, whether at bookstores or online; minors under eighteen years of age 
are not allowed to attend church. However, in Hong Kong and Macau, 
Christianity is much more varied and widespread: there are Orthodox 
churches, Methodist churches, Jehovah’s Witnesses, and Latter-Day Saints, 
and Christmas is a public holiday. 


Taiwan 


Taiwan cannot be omitted in considering northeast Asia from the point of 
view of Christianity and law. Some 3.9 percent of the population is 
Christian. Taiwan has diplomatic relations with the Holy See, and roughly 
half of the country’s Christians are Catholic, while the other half comprises 
various Christian denominations, including the True Jesus Church, which 
was created in China in 1917. There are many mission schools and social 
welfare facilities. 


Mongolia 


Mongolia, the last of the countries considered here, had only four 
Protestants in 1989 but now has more than forty-one thousand. The country 
has diplomatic relations with the Holy See, although the number of 
Catholics is only one thousand five hundred, and the first Mongolian priest 
was ordained in South Korea in 2016. 


CHRISTIANITY AND THE FORMATION OF STATES 


Japanese imperialism was bolstered by the ideology of the emperor’s rule, 
including during the late nineteenth century, a time of historical atrocities. 
This imperial ideology was fabricated and modeled after the role that 
Christianity played across the Western countries in procuring national unity 
and rallying patriotism, both of which were essential to Japan’s 


modernization from the mid-nineteenth century as it aimed to build a strong 


and prosperous nation. ’ 


The tale is a curious one. Until the Edo Period (1603—1867), the throne of 
the tenno, the “heavenly emperor,” did not carry much significance in the 
hearts and minds of the Japanese people. Then, in the late nineteenth 
century, especially in the wave of Western imperialism in the 1880s, Japan 
had to decide how to shape a modern state. The choice was simple: either 
rule over another or be ruled. For this island country in the East, in order to 
avoid being ruled, it needed its people’s loyalty or, otherwise put, people 
who would die for their country. But how does a country hitherto so divided 
and unused to the concept of “citizens” and “national allegiance” garner 
such support? The core powers of the Meiji government (1868—1912) 
observed and found inspiration in the most “nonsensical and eccentric” 
source—Western Christianity. 


This New Testament is partly made of the most nonsensical stories. Voices come from the 
heavens and a dead convict is resurrected, so this must be the nonsense of a madman. They call 
this pagan, crucified convict the true son of the King of Heaven and kneel and weep before him. 
We cannot fathom what causes their tears. In every city we visit, they have pictures of people 
taking down from the cross this dead convict, red blood dripping from his body, and they hang 
these pictures on the walls of churches and rooms. It reminds us of spending the night at not 


merely a graveyard but at an execution site. If this is not eccentric, then what is?® 


But from this bizarre tradition, Japan’s key powers saw that Christianity 
was at the heart of national unification and realized the importance of 
religion. In the eyes of the reformers, however, Buddhism or Shinto, the 
two extant religions, could not fully play such a role. And so the tennd was 
chosen to become the axis of Japan and the functional equivalent of 
Christianity, and the Meiji Constitution of 1890 pronounced the tenno as the 
head of state with limitless sovereignty. Later, the Japanese Constitution of 
1946 continued to designate the emperor as a “symbol of national unity.” In 
continued reflection of Western—or Christian—influences, the new 


constitution was also prepared from the standpoint of approving natural law 


in its preamble and the essence of basic human rights in its provisions.’ 


On the mainland, developments in the Republic of China, which was 
founded in 1912, included an agreement, as early as 1917, for diplomatic 
relations between the Holy See and the new country, and in October 1942, 
diplomatic relations were finally established. A number of China’s leaders 
were themselves Christian: Chiang Kai-shek, who served as president 
several times, was a Methodist, and Peter Lu Zhengxiang who served as 
prime minister and foreign minister eight times, later became a Benedictine 


monk and was ordained a priest at the age of sixty-four. When Chiang’s 
government fled to Taiwan, defeated in the civil war, the Holy See left the 
embassy on the continent intact. 

Korea’s first president, Syngman Rhee, was a devout Methodist. He 
made Christmas a national holiday, even when Christians numbered less 
than 1 percent of the population. He also introduced a military base 
chaplain system and exempted the church from taxes.!° South Korea’s 
current economic prosperity and religious freedom are, in part, thanks to the 
participation of United Nations (UN) forces in the Korean War, which was 
possible only because in December 1948, the UN General Assembly 
recognized Korea as the only legitimate government on the Korean 
Peninsula. This historic decision cannot be explained without the heroic 


efforts of the then head of the South Korean UN delegation, the Catholic 


John Myon Jang, as well as the fervent support of Pope Pius xi 


CONSTITUTIONS AND FREEDOM OF RELIGION 


The constitutions of Korea (art. 20), Japan (art. 20), Taiwan (art. 13), and 
Mongolia (art. 9) all recognize freedom of religion, and there are no 
provisions that can directly conflict with expression and propagation of 
Christianity. Mongolia, however, imposes a quota system, requiring foreign 
priests, nuns, and pastors to hire four Mongolians each when they stay in 
Mongolia for missionary purposes. A community of four nuns would 
therefore be required to employ sixteen Mongolians. Furthermore, when 
missionaries build a school, a foreigner must pass a language test to be its 
principal. Such economic and systematic regulations have posed barriers to 
the growth of missionary efforts. 

North Korea’s Constitution (art. 68) stipulates freedom of religion but, at 
the same time, stipulates that “religion cannot be used to attract foreign 
powers or to harm the state and social order.” The constitution of the 
People’s Republic of China (art. 36) recognizes that the people have 
freedom of religious belief, and that particular religious groups and affairs 
shall not be subject to control by foreign forces. The Basic Laws of Hong 
Kong (art. 32) and Macau Basic Laws (art. 34) not only recognize “freedom 
of religion” but also have specific provisions to guarantee it. 


LEGAL CONFLICTS WITHIN THE PROTESTANT DENOMINATION 


Over the past century, and especially in the past fifty years, Protestantism in 
Korea has grown rapidly, a rare feat in the history of modern Christianity. 
South Korea sends many Protestant and Catholic missionaries overseas, and 
Protestant denominations have supported North Korean missions through 
various forms of humanitarian support. This growth, however, was not 
without the side effects of growth-oriented policies. Each denomination has 
focused on quantitative growth, and the megachurches are recognized as 
signs of blessing. Excessive sectarianism, the mass production of 
unqualified pastors and seminaries, and limitless competition focused on 
individual churches has led to family inheritance of church power and 
property: “For where your treasure is, there will your heart be also” (Matt. 
6:21). The focus on growth and success by Korean Protestantism has led to 
frequent legal disputes centered on wealth rather than doctrine. 

At the center of “church divisions” is the issue of ownership of church 
property.!™? The most typical legal dispute involves members of a single 
church splitting into two factions, effectively forming two separate 
churches. In such cases, the Supreme Court of Korea has ruled that the 
former church’s property rights should be divided based on the number of 


members of the separated churches.!* This decision seemed to respect the 
Protestant churches by recognizing the church’s autonomy more than that of 
other legal entities in the Korean Civil Code. However, the Supreme Court 
of Korea changed its position in 2006, ruling that a division of a church is 
not recognized if members collectively leave the church, and that church 
property will belong to the members of the new church only when the 
members of the new church decide to change the denomination by a two- 
thirds majority vote.'* It is a painful acknowledgment for Protestants that 
church disputes are no different from the property disputes of secular 
people.!° Divisions within the Protestant churches are also characterized by 
property disputes related to the position of the senior pastor. These legal 
disputes have called into question the moral and spiritual authority of 
denominations and have led to criticism both in and out of the Protestant 
church. 


PERSECUTION 


North Korea 


After Korea was divided in 1945, Soviet troops entered North Korea, and 
US troops entered South Korea, instituting military administration. In 1948, 
the two Koreas declared their respective governments. North Korea 
categorized religion as “the opium of the people” and implemented an 
antireligion policy, leading to a rapid destruction of more than three 
thousand chapels and fifty-seven churches. In 1949, Catholic priests and 
believers were detained, the apostolic vicar! in Pyongyang was abducted, 
and Abbot Benedict of Deokwon died in state custody. Dozens of monks 
and nuns who could not escape were murdered. Believers were subjected to 
arbitrary arrest, deportation, and murder, and those who survived struggled 
to maintain their faith. One survivor testified, “From the age of seven until I 


was fifty, I kept watch when my mother prayed.... And just as I had, my 


youngest daughter kept watch for her mother from the age of six.” t” 


The authoritative interpretation guidelines for North Korean judges 
describe Christianity in these words: “American imperialists have used 
religion as a tool to invade our country in the past and, today, they are 
viciously plotting to spread religion to paralyze the class consciousness and 
revolutionary consciousness of the people and crush our republic.” The 
guidelines urge the judges to remain “on high revolutionary alert to prevent 
enemies from using religion to attract foreign powers and to harm the 
national social order, which is an important issue for adherence to our 
socialist system.”!® While there are a few state-authorized Christian 
facilities in Pyongyang, such as Jangchung Church, Bongsu Church, and 
Chilgol Church, based on the state’s stance on Christianity, it is no surprise 
that the churches undertake efforts to evangelize in a way that would 
conform to the North Korean political and legal order. 

In the mid-1990s, North Korea permitted some foreign tourists to visit 
North Korea in an effort to promulgate its regime and attract foreign 
currency; it even allowed North Koreans to visit China, within limits. 
Throughout the past years, several signs have also indicated more openness 
to Christianity, particularly Protestantism. 


In November 2012, Kenneth Bae, a Korean-American missionary, was 
arrested during his twenty-third missionary trip to North Korea. The reasons 
for his arrest were that he was filming in North Korea and maintained 
mission-related materials on external hard drives, but at trial, the court ruled 
that religious practices, worship, and prayer in North Korea also constituted 
conspiracy against the nation. “If one person believes in God because of 
you, ten people will believe. Ten people become a hundred, and a hundred 
becomes a thousand people. Is it a threat to us or not? We only believe in 
the leader. The leader is our God. If you ask us to believe in God, it is of 
course an antistate act.”!° 

Despite this theocracy, underground churches in North Korea are said to 
have spread across almost the entire area from Pyongyang to the Chinese 
border. These are different from North Korea’s “official’ Christian 
organization, the Chosun Christian Federation, and are called house 
churches, which form secretly to avoid surveillance. Experts on North 
Korea claim that “the number of underground church members is to be as 


low as 100,000 and as high as 400,000—some 1.5 percent of the 


population.””” 


Christianity is spread across North Korea by those who learn of the Bible 
from missionaries in secret “mud hut churches” along the borders in China 
and then return to North Korea armed with a supply of Bibles, hymns, 


MP3s, radios, and CDs.?! About 34 percent of the people of a province in 
North Korea are said to have come into contact with Christianity, but about 
eighty thousand Bibles have been confiscated in one province alone. This 
need for secrecy renders North Korea the twenty-first-century version of the 
Roman catacombs. 

If people of faith are discovered in North Korea, the cost is severe. An 
estimated fifty thousand to seventy thousand Christians are imprisoned in 
North Korea’s notorious prisons and labor camps, where torture and 


execution are commonplace.” A former member of the Workers’ Party was 
arrested for possessing the Bible and executed at Hyesan Airfield before 
three thousand residents. Another victim, also arrested for possession, was 
tied to a wooden stake and shot at Musan Market before a thousand 
gathered citizens. These are just two examples out of thousands.”° 
Nevertheless, recent years have seen an increase of missions, especially 
among the privileged classes. Missionaries distribute the Bible as well as 


DVDs of Christian films and receive constant requests for more from within 
the military.2* Fr. Gerard Hammond, a Maryknoll priest, has visited North 
Korea sixty times over thirty years since 1998 and has treated tuberculosis 
patients in Pyongyang and other cities.” The Pyongyang Heart Specialty 
Hospital of the Yoido Full Gospel Church, in construction since 2007, was 


approved for exemption from sanctions by the UN Security Council in 


October 28, 2021, and construction is expected to resume soon.?® 


China 


The establishment of the People’s Republic of China resulted in widespread 
religious repression in mainland China. Diplomatic relations with the 
Vatican were cut off in 1951, with the expulsion of the papal nuncio. In 
keeping with its Marxist roots, the Chinese Communist Party (CCP) 
declared itself atheist. “Maoist thought” was the dominant ideology. During 
the Cultural Revolution (1966—76), places of worship were demolished, 
closed, or reappropriated, and religious practices were banned. Icons, holy 
statues, and Bibles were destroyed. 

After the Cultural Revolution, Deng Xiaoping purportedly invented a 
collective leadership system for the purpose of stabilizing and revitalizing 
politics. This system has led China’s politics through a semblance of checks 
and balances as well as some tolerance for the spread of religion. In recent 
years, Christian religious practice has gained ground in society. The CCP 
officially recognizes five religions, including Catholicism and 
Protestantism. It does not differentiate among Christian denominations. 
Christianity is spearheaded by three major entities: the Three-Self Patriotic 
Movement, the China Christian Council, and the Chinese Patriotic Catholic 
Association. In contrast to state-sanctioned churches, underground house 
churches operate outside the guidelines of the government. 

However, in 2012, the administration of General Secretary Xi Jinping 
began to destroy what marginal toleration existed. The Ordinance on 
Religious Affairs, which came into effect on February 1, 2018, states that 
religions should “implement core socialist values” (art. 4, para. 2), and it 
severely punishes “propagating, supporting, and funding religious 
extremism” (art. 4, para. 4). The Ordinance also sets stringent rules for the 
construction of places of worship. 


The regulations for religious personnel, which came into effect on May 1, 
2021, require that those serving in a religious function “love the 
motherland, support the leadership of the Chinese Communist Party, 
support the socialist system, [and] respect the Constitution, laws, 


regulations, and rules.”2’ Since 2018, the Chinese government has shuttered 
thousands of churches, both state sanctioned and underground. In state- 
sanctioned churches, the government’s “Sinicization of religion” campaign 
has seen crosses and images of religious figures removed? and, in some 
cases, replaced with pictures of General Secretary Xi.’ Christians have 
been imprisoned in “transformation” facilities aimed at forcing a 


renunciation of their faith°° In an “illegal” continuation of arrest, an 
underground bishop has been under arrest for nine months without being 
charged and, with other priests, has been taken to “political sessions” at 
“Legal Education Centers” that are in line with CCP ideology. 

In 2018, as the level of persecution was becoming “the most severe ... 
since the Cultural Revolution,” the Holy See and the Chinese government 
agreed to allow the pope to appoint or veto bishops approved by the CCP. In 
2022, the agreement was extended for two more years. At the same time, 
religion continues to be under pressure. The Communist regime has banned 
the online spread of religion by foreign nationals, purportedly to make 
religion more Chinese oriented.*! In December 2021, the government 
issued a new norm prohibiting all foreign institutions and individuals from 
spreading religious content online. After March 1, 2022, one must seek 
government approval to publish religious content on Chinese websites. 
Christians are threatened with various cuts, and online events like an Easter 
service are possible only by express permission. 

The Chinese government’s restrictions on Christianity have spread 
beyond the mainland. Christianity developed under a one-country, two- 
system setting even after the sovereignty of Hong Kong and Macau were 
transferred to China in 1997 and 1999, respectively. However, with the 
enactment of the Hong Kong National Security Law (2020), Hong Kong 
has been deprived of freedom of speech, assembly, and association. In 
December 2021, Macau also created two advisory positions relating to the 
National Security Council. As a result, despite half a century of promises of 
autonomy, the Chinese government has effectively encroached upon the 
practice of Christianity in these two regions as well. 


CHALLENGES BETWEEN CHRISTIANITY AND SECULAR LAW 


Here we survey Korea for the conflict between Christianity and the modern 
state’s secular law, as displayed in the effects of secular law on religious 
institutions. The focus is on South Korea, which, in addition to being the 
country where Christianity is well woven into the fabric of society, sees the 
most active interplay between church and state. This is in contrast to Japan, 
Mongolia, and Taiwan, where Christianity does not carry much nationwide 
significance and where, therefore, there is not much conflict by way of state 
interference. In China and North Korea, the relationship between 
Christianity and the state is closer to persecution than coexistence. 

This is not to say that missionary efforts are nonexistent in China, Japan, 
and Taiwan—indeed, it is quite the contrary. In Japan, for example, most 
private schools, especially secondary schools for the underprivileged and 
women, have been run by missionaries. Many secondary schools and 
universities that remain to this day were founded by Christian institutions. 
Medical missions to China in the late nineteenth century laid the 
foundations for modern medicine in China. In 1931, among the five 
hundred hospitals in China, nearly half were run by Christian missions, both 
Protestant and Catholic. After the 1980s, various religious organizations 
began social welfare efforts through the Young Women’s Christian 
Association and Young Men’s Christian Association—commonly known as 
the YWCA and YMCA, respectively—as well as community-oriented 
welfare centers. However, despite ongoing efforts by underground priests to 
aid abandoned or disabled infants, since the establishment of the current 
Chinese government, Christian hospitals have been closed or continue to 
lose their religious affiliation. 

The Basic Laws in Hong Kong (art. 141) and Macau (art. 128) allow 
religious organizations to continue to run seminaries and other schools, 
hospitals, and welfare facilities and to provide other social services, 
according to their previous practice. In Hong Kong, Taiwan, and Japan, 
social welfare facilities, such as orphanages, soup kitchens, rehabilitation 
institutes, elderly and youth services, and vocational training courses, are 
provided by both Catholic and Protestant missions alike; in Macau, they are 
mainly provided by Catholic missions. Hospitals, universities, colleges, and 
secondary schools are run by Catholic and Protestant communities in these 
regions. 


MEDICAL, SOCIAL WELFARE, AND EDUCATIONAL MISSIONARY 
EFFORTS AND THE LAw 


Hospitals 


The conflict between secular law and Christianity can first be seen at 
hospitals. Christianity plays a prominent role in medical services in South 
Korea.*” However, there is increasing conflict between the law and the 
religious values underlying such institutions. For example, until recently, 
Catholic hospitals across the country categorically rejected abortion. 
However, in 2019, the constitutional court ruled that criminalizing abortion 
in South Korea is unconstitutional.’ As a result, the Ministry of Justice 
proposed to legalize abortion up to fourteen weeks of pregnancy, despite 
strong opposition from Christian organizations. The passing of this law 
would, then, make it illegal for a doctor at a Christian hospital, whether 
Catholic or Protestant, to refuse an abortion, and would subject a doctor to 
punishment for refusing. This has resulted in the unanswered question of 
whether, if the doctor may refuse an abortion because of the hospital’s 
religious stance, the hospital is legally obligated to refer the patient to other, 
abortion-capable hospitals. 


Social Welfare Facilities 


Similar to hospitals, Catholic and Protestant organizations are also at the 
heart of social welfare efforts in Korea. Facilities for orphans, the homeless, 
single mothers, and the physically and mentally handicapped were built by 
Protestant churches or by Catholic monasteries or dioceses. In light of 
religious organizations’ reputation, the public finds such facilities more 
reliable than those built by public organizations, and as a result, the 
government has entrusted religious entities with the operation of the 
facilities and provides economic support without interfering in their 
operation. 

In recent years, measures to strengthen the public accountability of 
corporations have affected the ability of such facilities to operate according 
to their foundational values. One example can be found in the 
administration of the facilities. Until recently, Christian welfare facilities 
have appointed facility personnel based on their own standards, such as 


appointing brothers or laypersons trained by the facility as managers or 


employees.** With budgetary support from the government came 
regulations requiring the facilities first to go through a public recruitment 
process. This requires the facility to evaluate those nurtured by the Catholic 
social welfare system on equal footing with other, general applicants. 
Concern has been raised that, partly due to government regulations and 
oversight, it has become more difficult to distinguish the religious identities 
of such welfare facilities. 

Another regulation concerns violations of operating policies and 
accidents at each facility. While such incidents were previously recognized 
as “family problems,” they are now recognized as a problem across the 
entire diocese or monastery, requiring the bishop or abbot, not the person in 
charge of the welfare facility, to provide an explanation, thus affecting the 
social image of the religious order as a whole. 


Schools 


The tension between Christianity and the law in terms of education is 
evident in Christian secondary schools. Since 1974 in Seoul and 2013 
nationwide, with few exceptions, secondary schools do not have autonomy 
in student selection. New students are assigned through a lottery system, 
schools do not have discretion in setting tuition, and there is little discretion 
in structuring the curriculum. Furthermore, with the enactment of the 
Private School Act of 2021, religious organizations can no longer select 
their own teachers, such as by hiring a brother from the organization’s 
monastery. When there is a need for a teacher, a school must notify the 
Office of Education. The department administers a written exam, and 
anyone who is qualified may take it. 

Other regulations continue to impose measures that have led to concerns 
regarding the influence of secular law on religious institutions and the 
potential implications of Article 31 of the constitution, which stipulates the 
independence, professionalism, and political neutrality of schools. School 
chaplains are no longer permitted and must instead be categorized as 
teachers of religion. Mass or worship hours must be held during nonclass 
hours, such as during lunchtime or on Wednesdays at 5:00 p.m. 


ANTIDISCRIMINATION LAW 


Perhaps the most prominent conflict between Christianity and secular law 
in Korea lies in the potential implications of various bills proposed in 
support of an antidiscrimination law. One such bill was submitted on 
August 9, 2021. In this bill, “gender” refers to “female, male, and other 
genders that are difficult to classify,” and “harassment” refers to an act that 
creates a hostile, intimidating, or abusive environment or an act that causes 
shame, humiliation, or fear, done by a specific individual or group of 
people. If an individual successfully claims that he or she experienced such 
harassment in his or her “employment or supply or use of goods and 
services” or during “education or vocational training at educational 
institutions,” then those offending actions are considered a violation of this 


act.°> Violation of the act can result in punitive damages of four thousand 
dollars at minimum, and these judgments may be repeatedly imposed. As 
the act broadly includes hate speech as form of discrimination, the bill may 
have severe ramifications on the practice of Christianity. 

In many countries with antidiscrimination laws, the interplay of these 
laws with religious freedom is not a novel concept. In South Korea, one 
point of concern surrounds the overbroad definition of harassment and 
discrimination that may result in one’s practice of Christianity as being 
characterized as discriminatory. A number of examples come to mind, some 
within the field of academia. Should a seminary deny an applicant 
admission, expel a student, or exclude him from ordination based on the 
applicant or student’s homosexual practices, such acts would be in violation 
of such a law. Similarly, if religious schools and organizations refuse to hire 
homosexuals or transgender persons for doctrinal reasons, the organizations 
would be subject to discrimination lawsuits. The concern is that words and 
actions based on Christian belief and doctrine may be denounced as 
discriminatory. In other words, the lack of clear parameters or definitions of 
harassment and discrimination could lead to a religious practice being 
legally categorized as discrimination. The enduring concern is thus a 
universal one, not necessarily particular to Korea: when, in the name of 
nondiscrimination, social norms pressure Christianity to change position on 
clear religious teachings and practices, then Christians may no longer be 


allowed to live out their own identity, and instead an abstract, negative 


religion would become a tyrannical standard that everyone must follow.*° 
In the coming months and years, South Korea could set the stage for 
debate involving the freedom of religious expression and education. 


GOING FORWARD 


In an effort to embrace diversity, the increasing conflict between secular 
law and religion has made it increasingly difficult to voice opposition to 
matters contrary to some churches’ doctrine, such as homosexuality, 
abortion, and euthanasia. Faith is gradually reduced to a wonderful 
ornament of modern secular life. But one cannot deny the crucial effects of 
Christianity in the economic, political, social, and cultural development of 
northeast Asia. Now is the time for a genuine dialogue between Christianity 
and the state so as to effectively support missions in China, North Korea, 
and Mongolia, spread the light of faith in Japan, strengthen the faith in 
Taiwan, and vitalize the pure functions of Christianity in South Korea. 
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CHAPTER 24 


CHRISTIANITY AND LAW IN SO 
UTHEAST ASIA TODAY 


DANIEL P. S. GOH AND JACLYN L. NEO 


INTRODUCTION 


Christianity is a minority religion in Southeast Asia as a whole, albeit a 
significant and influential one. Within the various countries in the region, 
Christianity is professed by a majority of the population only in the 
Philippines and Timor Leste. Historical and archaeological data suggest that 
Christianity has had a presence in Southeast Asia possibly since the seventh 
century, but there is no evidence that this had any influence on the early 
kingdoms and cultures of Southeast Asia. Instead, Christianity gained 
influence only later, through the expansion of European colonization in 
Southeast Asia: the British in Malaysia, Singapore, Myanmar, and Brunei; 
the Dutch in Indonesia; the Spanish in the Philippines, subsequently 
replaced by the Americans; the French in the former Indochina (current 
Vietnam, Cambodia, and Laos); and the Portuguese in Timor Leste, and 
previously in Melaka (part of Malaysia), through which the first Catholic 
missionaries reached into Southeast Asia and East Asia. 

The spread of Christianity and Christian values is therefore closely linked 
with colonialism in the region. This is a significant historical intervention; 
Thailand is the only country in Southeast Asia that has never been formally 
colonized, though it has been open to European influence. Colonization 
opened the doors to missionary work leading to the spread of the Christian 
faith among the local population, and it also brought in Christian ideas and 
concepts of law through the colonial governments’ legal transplants of 
European laws. Scholars studying law and colonialism have observed the 
critical role law plays in the colonial project, providing, inter alia, the 


“institutional capacities to establish migration and settlement,”! the 


“Jurisdictional lines between indigenous peoples and European settlers law 


[that] operated as a mode of governance and an expression of sovereignty 


that was integral to the putative legitimacy of colonial rule,”” and the legal 


and epistemological arguments that underpinned justification for colonial 
policies of exploitation and displacement. As much of this law is 
interspersed with Christian morality, Christianity thereby is interconnected 
with the European colonials’ mercantile and military interests. 

The patterns, modes, and extent of colonization varied across the 
different European powers. The British were mostly accommodative to 
local customs as compared to the Dutch and the French, for instance, 
whereas the Portuguese focused on trade interests rather than missionary 
ones. As a whole, however, it was economic and political interests that 
drove legal reforms, rather than missionary interests. The spread of 
Christianity as a religion was largely conducted by European missionaries, 
whose work was facilitated by the sociopolitical order established by their 
colonial governments. At one point in time, the Church of England was the 
established church of Singapore, while the Dutch East India Company 
established the Dutch Reformed Church in the East Indies, and the Roman 
Catholic Society of Foreign Missions of Paris closely followed French 
colonial advances. The fact that Christianity was a source of continuing 
European interests is further reflected in that indigenous leadership and 
growth in the churches took place only after the Southeast Asian states 
gained independence—that is, not until the latter part of the twentieth 
century. Even then, many churches in Southeast Asia remain closely linked 
with their European counterparts by virtue of their historical and 
denominational commitments. 

The influence of Christian morality is evident in the laws in Southeast 
Asia that were transplanted by the European colonials. The most obvious 
examples are the criminal codes that the British enacted in their colonies, 
which are still being administered today in Malaysia, Singapore, Myanmar, 
and, to some extent, Brunei. The penal codes in these countries were 
modeled after the 1860 Indian Penal Code (IPC) that English drafters put 
together for the Indian subcontinent. The IPC draws from English common 
law, but with some rules modified as deemed appropriate for the colonies. 
These penal codes established within these colonies boundaries concerning 
criminal culpability, sexual morality, gender roles, interreligious relations, 
and religious offense, all of which are influenced by Christian morality as 


well as by the historical evolution of the relationship between the state and 
Christianity. In addition, these former British colonies adopted the English 
common law, which historically is claimed to be based on Christianity. The 
record is mixed in Indochina, as French civil, penal, and commercial codes 
interacted with local legal systems and customs, and subsequent national 
consolidation, revolutions, and civil wars in Cambodia, Laos, and Vietnam 
further drove legal development and judicial administration. In Indonesia, 
Dutch-Roman law survives with modern Indonesian law and customary 
law, known as adat in the Indonesian language. In the Philippines, earlier 
Spanish civil, commercial, and penal codes operate within the American 
judicial systems and jurisprudence that have been subsequently introduced 
in the early twentieth century. 

In the sections that follow, we discuss the influence of Christianity on 
three aspects of law and society. First, we contrast the cases of the 
Philippines and Thailand to try to understand the Christian bases of the 
legal categories in these two jurisdictions of the individual and the family— 
two categories that produce not only tensions with local customs and 
modernizing developments but also intrinsic tensions between individual 
rights and familial traditions. Second, we discuss Christian influences on 
the law through the ongoing shaping of public morality by Christian 
institutions and actors, especially in the modern arena of abortion rights, 
reproductive health, and homosexuality but also in the traditional fields of 
family reforms. Third, we analyze how Christianity has influenced the very 
conception of religion, privileging Catholicism through canon law concepts 
in the Philippines but also posing specific problems for arguably the most 
secularist state in the region, Vietnam. 


CHRISTIANITY AND THE LEGAL CATEGORIES OF THE INDIVIDUAL 
AND THE FAMILY 


The case of the Philippines is particularly interesting for understanding how 
Christianity has indirectly influenced legal categories through Roman law, 
an influence also seen in the former French and Dutch colonies. The 
Spanish penal code, code of commerce, code of criminal procedure, and 
civil code, which were introduced in a wave of major reforms in the late 
nineteenth century, formed the basis of modern Philippine law. In these 


codes, the legal category of the individual and his or her rights were 
established. Filipino nationalism and subsequent US overlordship enhanced 
the study of jurisprudence by Filipino students of law and its practitioners, 
who created a fine intellectual tradition that domesticated the common law 
restructuring under the United States’ colonial rule in the first half of the 
twentieth century, after the Spanish-American War and the crushing of the 
Philippine Revolution by the Americans. 

Crucially, Christian morality seeps into the law through the continuing 
influence of Spanish-Roman law on legal developments in the Philippines. 
The legal category of the individual has been moderated by 
pronouncements on relationships between individuals within the institution 
of the family. For instance, the Spanish Civil Marriage Law of 1870 (Ley 
Provisional de Matrimonio Civil) instituted the authority of the husband 


over the wife and the absolute authority of the parents over their children. 
The Spanish Civil Code of 1889 and the civil code promulgated after the 
independence of the Philippines, in 1946, adopted the canonical definition 
of marriage as an inviolable social institution, with grounds for annulment 
derived from canon law and remarriage deemed as both illegal and 
immoral. 

In some instances, Christian morality that impinged on the individual and 
the family was directly incorporated into the constitution. The majority of 
the constitutional commission that created the 1987 Philippines 
Constitution was Catholic, and it included two priests, a Protestant minister, 
and a lay leader who founded Opus Dei in the Philippines.* Their religious 
views influenced the constitution’s clauses related to gender issues, which 
were reflected, for instance, in the undertaking in the constitution to 
“equally protect the life of the mother and the life of the unborn from 
conception.” This clause has been justified as necessary “to stop the 
Philippine Supreme Court from adopting the American doctrine on 
abortion,” whereby the state can prohibit abortion only on the basis of a 
compelling state interest.’ Instead, abortion remains a crime in the 
Philippines. Carolina Ruiz Austria observes that the Family Code of 1987 
drew direct influence from canon law in defining “psychological incapacity 
to comply with the essential marital obligations” as grounds for the 
nullification of marriage, and in defining sexual crimes as “crimes of 


chastity,” with penalties pegged to the virginity and marital status of the 


women.” 

Thailand, which was a Theravada Buddhist polity, provides an important 
comparative case to the Philippines. French civil codes heavily influenced 
the development of the modern legal system in the Kingdom of Siam under 
the reformist kings of the nineteenth century. The first set of civil law codes 
was promulgated under King Chulalongkorn in 1908. Modern notions of 
state sovereignty undergirded this set of laws, rather than traditional 
references to the Thammasat, the authoritative Thai legal text based on 
Buddhist precepts. Polygamy was finally abolished after a long campaign 
that the American Protestant missionary Dan Beach Bradley started in 


1835.1? However, divorce by mutual consent was retained, thus maintaining 
the structure of the Thai family. 

The family remained an important construct, even as Buddhist notions of 
the sanctity of sentient individual lives were merged into the legal 
categories of individual rights. Christianity continued to play an influential 
role in the modernizing public discourse that was shaping the law. Since the 
1970s, abortion-law reform has spurred controversies and heated public 
debates. Christians joined other religious leaders to oppose the Abortion 
Bill, which also galvanized modern Buddhist movements that combined 
traditional Buddhist proscriptions against the taking of sentient life and 
modern-day arguments about Western liberalism corrupting family values. 
Abortion remained illegal until recently, when abortion in the first trimester 
was finally legalized in 2021. This came after the gradual relaxation of 
strict laws against abortion to tackle high rates of teen pregnancy and single 
motherhood and the 2020 ruling of the constitutional court that declared the 
abortion statutes unconstitutional for breaching the principles of equality 


and liberty in holding individual women, but not their male sexual partners, 


accountable for unwanted pregnancies. !! 


CHRISTIANITY, PUBLIC MORALITY, AND THE LAW 


Beyond the categories of the individual and the family, ideas about 
criminality and morality in Asian jurisdictions are also influenced by 
Christian norms and values. One major channel for the incorporation of 
Christian ideas about morality is through the IPC, which was later adopted 


in other parts of the former British Empire in Asia (Singapore, Malaysia, 
Myanmar, Pakistan, Bangladesh, and Sri Lanka). The IPC led specifically 
to the introduction of criminal laws against sexual immorality, including the 
controversial Section 377A against sodomy. Meera Rajah observes that this 
section was a rewriting of the 1534 legislation in which King Henry VII 
inveighed against “the detestable and abominable vice of buggery,” 
terminology that was borrowed from a section of Leviticus, known as the 


Holiness Code.!* The historical, Judeo-Christian origins of this provision 
provide one argument that opponents of this clause have used for its 
abolition. Proponents of retaining the clause, while acknowledging its 
Christian origins, argue that it is still relevant for the conservative public 
morality of Asian societies. 

This debate also exists in Myanmar, a Buddhist-majority country with a 
history of being a Theravada Buddhist polity before British colonial 
conquest. Its postindependence penal code is the direct descendant of the 
Indian Penal Code of 1937. While considered one of the most progressive 
pronouncements of modern criminal law in Asia when it was instituted, 
many of its statutes relating to sexual offenses are overdue for reform. 
Exemption for marital rape remains in Section 375, and Sections 377 and 
497, on unnatural offenses and carnal intercourse against the order of 
nature, remain on the books. 

In Singapore, the continued criminalization of same-sex relations among 
men, in Section 377A, and the sexual morality it reflects have become an 
emotive flashpoint for social conflict between conservative religious 
adherents—especially Christians—and liberals, with the strongly secular 
state caught in between. Proponents for abolishing Section 377A conduct a 
yearly event, the Pink Dot Movement, that attracts tens of thousands of 
participants. Prominent church leaders have clashed with proponents for 
abolition, at times invoking Christian arguments that LGBTQ lifestyles 
violate God’s design for marriage and family. 

There has been contentious debate surrounding the question of whether 
to abolish or retain Section 377A of the penal code. A 2007 criminal code 
reform abolished a correlated provision of Section 377 criminalizing 
“carnal intercourse against the order of nature,” but it retained Section 
377A after much public outcry, primarily from vocal evangelical Christian 
groups. The debate in and outside of parliament was sometimes spirited, 
with some speakers infusing their arguments with salient religious and 


Christian ideas about marriage and family. Several Protestant churches, 
particularly on the Pentecostal, charismatic, and evangelical side, mobilized 
their members to express their opposition vocally to the repeal of the law. 
Christians in Singapore have an outsized influence because they tend to be 
represented significantly among the social elite. The 2007 clash between 
Christian groups and gay-rights activists bears the characteristics of 
American-style culture wars.!? The outcome of the 2007 reform exercise 
was a compromise: the government decided to retain the provision on the 
stated basis that Singapore was generally still a conservative society where 
a majority of its people still found homosexual behavior unacceptable. At 
the same time, however, the government expressly stated that it would not 
actively prosecute consensual homosexual sex, thus essentially promising a 
moratorium on enforcement. 

Notably, unlike in the former British colonies in Asia, homosexual acts 
are not crimes in the Philippines. '* However, the Christian—or, more 
accurately, Catholic-centric—nature of the nation’s family laws remains 
strongly evident. Biblical principles and Christian values have also been 
invoked in morally controversial cases. In Silverio v. Republic of the 
Philippines, the Supreme Court commenced its judgment with a biblical 
quote!> and declined to grant an order to change the first name and sex on 
the birth certificate of a male transsexual who had undergone sex 


reassignment surgery.'!° In Estrada v. Escritor, the Supreme Court 
accommodated Catholic morality by claiming that because Filipinos are 
religious by nature, the married woman in the case—who was the subject of 
an administrative complaint for alleged immorality for living with and 
having a child by a man who was not her husband—was already adjudged 
immoral by the court.” 

The mobilization of the Catholic Church in the lead-up to the passage of 
the Responsible Parenthood and Reproductive Health Act of 2012, known 
as the RH Act or RHA, provides important insight into the type and range 
of theological commitments that bleed into the legislative process. While 
the bill was making its way through Congress, Catholic bishops publicly 
opposed attempts to legalize abortion and the use of abortifacients, 
mobilizing the church’s followers to lobby their political representatives 
and to threaten to withdraw support for some should they vote for the bill. 


The church’s opposition to the RH Act was founded on a mix of church 
teaching and appeals to natural law. In a statement defending the position of 
the Catholic Bishops’ Conference of the Philippines on the bill, statements 
released pointed to the “church ... confirmed by our Faith” and “based on 
natural law, which we know through natural reason.” The reference to 
natural law is significant; the Catholic Church signals that it is “not 
imposing her religious beliefs on others” but merely “trying to stop a bill 
which is against natural law, a law which all human beings, Catholic or not, 


should follow.”!® Part of the debate therefore is built around claims of 


freedom of religion of non-Catholics on matters of family planning and the 


need to accommodate different viewpoints in a “pluralist society.” 1? 


One of the outcomes of the strong influence that the Catholic Church 
continues to hold over Filipino society is the propagation of the idea that 
being Filipino is being Catholic. Statements from the bishops’ conferences 
from the 1950s to the present have repeatedly reinforced the image of the 
Philippines as a Catholic nation, and this was similarly stated by the 
bishops’ conference against the RH Act. Despite the constitution’s explicit 
declaration on the separation of church and state in the Philippines, there is 
no doubt that Catholic values have influenced law (and politics) in the 
country. This includes situations in which Catholic Church leadership 
openly intervenes in legislation and governance when it perceives a threat 


to the values and interests of the church. In such situations, church leaders 


are wont to invoke “the superiority of divine law over human law.””! 


The passage of the RH Act was heralded by some as a sign of waning 
church influence on Philippine society. A constitutional challenge against 
the RH Act was only partially successful, with the Supreme Court holding 
in April 2014 that the law was constitutional, except for eight provisions 
that were struck down. The Supreme Court judgment is replete with 
technical discussions on what constitutes an abortifacient?* and when 
conception starts. Eric Marcelo Genilo observes that the most immediate 
effect of the debate on the RH Act was the “fragmentation of the Catholic 


community.””> While there was a small, vocal minority who did not support 
it, polls showed that a majority of Filipino Catholics supported the RH Act. 
Prominent Catholic clergy as well as politicians and legislators also openly 
supported the bill, challenging the narrative of the more conservative 
faction within the church. Coming at a time when the Catholic Church was 


being challenged on its treatment of women and battling sex-abuse 
scandals, the passage of the bill was therefore viewed through the lens of 
the erosion of the church’s moral authority in an age of pluralism, fueled by 
social media and a vocal civil society. 


CHRISTIAN INFLUENCES ON THE CONCEPT OF RELIGION AND 
STATE-RELIGION RELATIONS 


The prevailing Protestant-centric view of religion pervades constitutional 
and legal jurisprudence in many courts in Asia. One sees this, for instance, 
in the definition of religion adopted by the Singapore Court of Appeal (the 
nation’s highest court) as “faith in a personal God, sometimes described as a 
belief in a supernatural being.” The centrality of a supernatural figure 
(god) lies at the core of the Abrahamic religions, but the influence on law is 
arguably Christian, since this definition is deployed in constitutional 
adjudications over rights to freedom of religion that were developed within 
a historically Christian context. Critics argue that this history has led to a 
distortion of “religion” in Asia, as Christian lenses were used to construct 
the concept of religion. Ronojoy Sen observes that in India, for instance, the 
European influence on the modern construction of Hinduism locates the 
core of Indian religiosity in certain Sanskrit texts and defines Hinduism 
based on Western understandings of Judeo-Christian traditions.*> This is 
even though criteria central to Abrahamic or Semitic religions—God, holy 
books, founders, doctrines, etc.—find little resonance within the lived 
practice of Hinduism and Buddhism, two religions commonly found in 
Asia. Scholars further argue that the tendency to treat these various 
religions as phenomena of the same kind in constitutional and legal 
adjudication also results in applying legal solutions commonly directed at 
resolving conflicts between monotheistic religions around issues of rivalry, 
truth doctrines, proselytization, and conversion.*° 

A consequence of a Protestant-centric concept of religion is the need to 
contend with ideas about secularism founded upon the separation of church 
and state. This doctrine assumes that religious belief can be disentangled 
from religious practice, allowing for a Lockean compromise of voluntary 
religion within a “private” sphere of freedom and the state exercise of civil, 
nonreligious authority. This view of secularism, built upon the distinction 


between orthodoxy and orthopraxy, faces significant challenges in Muslim- 
majority countries in Southeast Asia, as critics claim a more expansive 
public sphere for Islamic rituals and practices. The claim is that Islam does 
not adhere to the injunction of rendering unto Caesar what is Caesar’s, to 
God what is God’s, but views itself as a more holistic religion—that is, as 
ad-deen (a complete way of life). 

This is not to say that the secular claim of separation between church and 
state is a stable one in Christian-majority states. One sees the unstable 
contours of this claim even in the Philippines, where Catholicism has long 
been interwoven into the public and private lives of the people. This is 
despite the fact that Philippines 1987 Constitution declares that “the 
separation of Church and State shall be inviolable” and that “no law shall be 


made respecting an establishment of religion.”*’ The Supreme Court of the 
Philippines has held that this means that “none of our laws should be based 
on any religious law, doctrine, or teaching.” That said, the fact remains 
that the foundation of law in Philippines is deeply embedded within Roman 


Catholic morality.” The Philippines is the only country in the world (other 


than the Vatican) where divorce is legally unavailable’? (except for the 
small minority of Muslims who are governed by the Code of Muslim 
Personal Laws, and those who are married to foreigners) and one of the few 
countries in the world where abortion remains prohibited. Jayreel Cornelio 


and Robbin Charles Dagle point to the country’s population policy as 


featuring “a Catholic moral teaching-centred stance.”>! 


It has been suggested that while the constitution’s declaration of the 
inviolability of the separation of church and state has not led to the 
exclusion of religion from politics, it should at least lead to the equalization 
of political inclusion among all religious denominations.*” Still, by reason 
of its size and historical position, the Roman Catholic Church has wielded 
great moral and social influence over Filipino society. About 80.6 percent of 
Filipinos are Roman Catholic, and the remaining are Protestant Christians 
(8.2 percent), Muslims (5.6 percent), and Iglesia ni Cristo (an Indigenous 
Christian movement; 3.4 percent), with smaller percentages representing 
other religions. 

The influence of Christianity on law can be seen in the difficulty with 
which legal reforms in highly controversial moral issues have met, having 
stalled despite polls showing majority support. A 2011 poll showed that 82 


percent of Filipinos say that a family-planning method is a personal choice 
of couples. On divorce, a 2017 poll found that 53 percent of Filipinos 


generally supported the legalization of divorce.*’ The structure of the 
political system and the influence of not just the Catholic Church but also 
evangelical churches mean that any legal reform in this area would have to 
contend with the cultural theology of Christianity on divorce and marriage. 
The religious basis of these laws is clear. The legal prohibition of divorce 
was introduced via the Civil Code of 1950 with the support and political 
influence of the Catholic Church. It was operationalized in the 1987 Family 
Code. 

As discussed above, canon law forms the basis of these laws. In fact, 
before the modernization of the civil law in the nineteenth century, the civil 
authorities in Spanish Philippines, which were bound to the Catholic 
Church, had for centuries been enacting canon law as part of civil law. The 
colonial administration recognized local laws so long as they did not violate 
Christian morality, and the Catholic religious orders objected to the 
collection of taxes from unconverted natives. Catholicism and the law were 
thus closely bound and remain so in jurisprudence today, despite the 
American intervention that sought to bring about the separation of church 
and state and the checks and balances of common law. In Gerona v. 
Secretary of Education, the court sided with the state to compel a Jehovah’s 
Witness student who refused to participate in flag-raising ceremonies. In the 
judgment, the Roman Catholic judge authoring the majority opinion 
chastised the Jehovah’s Witnesses for erroneous reading of the Bible.** The 
tight intertwining of the Catholic Church with state and society has led, 
thus, to the concept of religion in Philippine jurisprudence to be strongly 
defined by Catholicism. 

The comparison with Vietnam is instructive. Before consolidation into a 
single legal system in 1919, French Indochina was a hodgepodge of 
different systems, owing to the different status and history of each territory 
in the colony—Cochin-China and Laos were under direct rule, while 
Cambodia, Annam, and Tonkin were French protectorates. Furthermore, a 
complex legal culture adopted from the Chinese existed before French civil 
law was introduced. In Cochin-China, local tribunals were retained to deal 
with civil matters concerning the non-French population, while French laws 
applied to criminal matters. In Annam, the Code of Gia-Long adapted from 
the Chinese was preserved, with modifications made to brutal punishments. 


A legal system similar to that of Annam was also preserved in Tonkin, but a 
mixed system of jurisdiction for crimes and security was established. 
French Catholic missionaries were very active in these three territories that 
eventually composed Vietnam. There were substantial conversions of locals 
to Catholicism, and these groups still enjoy certain colonial privileges, such 
as exclusive rights to proselytization and freedom of worship. In Catholic 
areas in Annam and Tonkin, civil authorities and missionaries jostled over 
jurisdiction. Catholic villages were given de facto autonomy to adjudicate 
civil conflicts. 

During the North-South conflict and through the wars against the French 
and then the Americans, many Catholics took the anticommunist side, 
forming the governing and military elite of South Vietnam. Political 
suppression led to a mass exodus of hundreds of thousands of Catholics 
from the North to the South. However, at the end of the conflict in 1975, the 
Vietnamese Catholic Church urged reconciliation and collaboration with the 


communist government to reconstruct the country.*> The communist state 
guaranteed religious freedom in the constitution, thus allowing Catholics to 
practice their faith and the church to maintain its autonomy, unlike in the 
People’s Republic of China. At the same time, however, the state heavily 
proscribed religious freedom by making duty to the state paramount, with 
the ordination and activities of the clergy tightly regulated. In turn, the 
Catholic Church has flourished in the private sphere, turning away from 
politics and focusing on the provision of social services. Other religions are 
tightly controlled, and religious groups must be licensed by the state. 
Because of its historical privilege, Catholicism thus functioned as the 
archetype for the state regulation of religion and influenced the separation 
of state and religion in the communist state. Even though it is not the 
majority religion in Vietnam, the historical significance of Catholicism has 
made this form of Christianity particularly influential in defining the 
relationship between state and religion in both the Philippines and Vietnam. 


CONCLUDING REFLECTIONS 
Christianity has left an indelible mark on law in Southeast Asia. Whether 
directly or indirectly, deliberately or not, evidently or otherwise, the 
foundations of law in Southeast Asia are inextricably linked to Christian 


values, concepts, and theology. The connection of Christianity with 
colonialism renders its influence potentially problematic, as legal reform is 
sometimes couched as the need to decolonize the law from what is 
considered foreign influence. Furthermore, as Christian groups in Southeast 
Asia retain strong ties with their counterparts overseas, especially with the 
strong influence of evangelical movements in the United States, there is a 
propensity for American-style culture wars to be transplanted to countries in 
Southeast Asia. That said, by no means should such developments 
undermine the agency of these Christian groups, whether now or 
historically. The associations that they retain are by choice and continue to 
be supported within a constitutional and political environment that 
generally adheres to a regime of freedom of religion—another Christian and 
Eurocentric legacy. What is clear is that the excavation of these Christian 
influences would illuminate but not decapitate them from the foundations of 
the legal systems of the countries in the region within which they are 
already deeply embedded. 
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CHAPTER 25 


CHRISTIANITY AND LAW IN CH 
INA TODAY 


ZHIBIN XIE AND ERIC WANG 


It is difficult to discuss global Christianity and law without mentioning the 
People’s Republic of China (PRC). China is projected to have the world’s 
largest population of Christians by 2030.! The number of Protestants in 
China may amount to nearly sixty million, and Catholics around ten to 
twelve million, making China’s total Christian population greater than that 
of France and of Germany.” Importantly, Christians are only one of China’s 
large and expanding religious populations. About 30.8 percent of China’s 
population is folk-religionist, 16.6 percent Buddhist, 1.8 percent Muslim, 
and 0.4 percent Daoist.* Some estimate that China contains more than 350 
million religious believers.* 

Responding to its growing religious population, the Chinese Communist 
Party (the “Party”) has used law as an instrument to manage, protect, and 
proscribe religious activity. This chapter illuminates the triangle of church, 
state, and society in mainland China by discussing ways through which the 
state, led by the Party, has used law to interact with the broader Christian 
church, and ways through which the church has affected China’s state and 
society. To do so, this chapter first walks through a brief history of 
Christianity’s interactions with China. Next, it discusses contemporary 
Chinese church-state relations, analyzing both how the state has treated 
Christians and how Christians have responded to the state. Then, it 
discusses ways through which Christians have engaged broader Chinese 
society. The chapter concludes by remarking that while the Chinese 
government has expanded its grip on Christian activity, Christians can and 
have used pockets of space to express their faith publicly. Yet it remains to 
be seen whether Christianity’s public witness can produce changes in 
Chinese law. 


CHRISTIANITY AND CHINA IN BRIEF HISTORICAL CONTEXT 


While Nestorian Christians had already visited China as early as 635, 
Christianity did not begin to acquire a permanent presence in China until 
the mid-1500s. For centuries, Christianity in China was a religion of foreign 
missionaries. Waves of Catholic missionaries settled in China from the 
sixteenth to eighteenth centuries, starting with the arrival of Italian Jesuit 
Matteo Ricci (1552-1610). Protestant missionaries followed in the 
nineteenth century, starting with Robert Morrison’s (1782—1834) entry into 
China in 1807 on behalf of the London Missionary Society.” 

In the mid-1800s, China witnessed its first native Christian movement— 
the Taiping Rebellion (1850—64), a rebellion led by Hong Xiuquan against 
the Qing Dynasty that resulted in the death of nearly twenty million 


people. While many have refused to call the Taiping Rebellion an 
authentically Christian movement, the rebellion would color Chinese 


government perceptions of Christianity for decades to come.’ Following 
China’s defeat in the Opium War (1839-42), China signed various 
“Unequal Treaties” with foreign powers that opened up ports to foreign 
trade and afforded foreign missionaries greater space to operate in China. 
From the 1860s to the early to mid-twentieth century, Christian missionaries 
continued to arrive, building an impressive groundwork of schools, 
hospitals, and nonprofits and influencing Chinese society, culture, and 
politics. Indigenous Christian initiatives emerged, too, such as the National 
Christian Council (appointed in 1922) and the Church of Christ in China 
(created in 1927). 

Yet in the twentieth century, Christianity in China also faced tremendous 


challenges. Antiforeignism in northern China culminated in the Boxer 


Uprising (1900), a rebellion that violently targeted Christian missionaries.® 


Most significantly, in 1949, the Chinese Communist Party established the 
People’s Republic of China. Adhering to its Marxist dogma, the Party 
declared itself atheist and took wide-scale measures to control, repress, and 


—as seen most clearly in the Cultural Revolution (1966—76)—eradicate 


religion.’ 


During Deng Xiaoping’s Reform and Opening Up—policies beginning in 
1978 that opened China to foreign investment and liberalized China’s 


domestic markets—China loosened its restrictions on religion, too. 1° 


Thereafter, the Christian population grew rapidly; since 1979, the Chinese 
Protestant population has annually grown by 10 percent.!! 


CHURCH AND STATE IN CHINA TODAY 


Today, partially owing to the efforts of Christian leaders such as Y. T. Wu 


(1893-1979) and Liangmo Liu (1909-88),'* Article 36 of the Chinese 
Constitution formally protects the freedom of religious belief, prohibiting 
religious coercion and discrimination. As Article 36 states, 


No state organ, social organization or individual shall coerce citizens to believe in or not to 
believe in any religion, nor shall they discriminate against citizens who believe in or do not 


believe in any religion. !? 


Article 36 formally limits not only state power but also the rights of 
religious actors, both actors involved in religious activities deemed 
disruptive and actors connected to “foreign forces.” As Article 36 asserts, 


The state shall protect normal religious activities. No one shall use religion to engage in 
activities that disrupt public order, impair the health of citizens or interfere with the state's 
education system. 


Religious groups and religious affairs shall not be subject to control by foreign forces.'+ 


These textual caveats can afford Chinese Communist Party authorities 
substantial latitude for deciding which religious practices accord or conflict 
with Party objectives. Importantly, as some observe, the constitutional text 
is subordinate to the Party’s policy, which the Party carries out via both 


laws passed by the National People’s Congress (which the Party controls) 


and administrative ordinances made by government agencies. !> 


With this constitutional backdrop, the Chinese government, ruled by the 
Party, has interacted with Christians in a multitude of ways, including but 
not limited to the following: (1) management, (2) “Sinification,” and (3) 
tolerance and containment. Importantly, the government’s approach toward 
Christianity has varied considerably, depending on time period, on county 
or provincial policy, and on relationships that Communist officials have 
with church leadership. !° Although religious freedom in China substantially 
expanded after the Cultural Revolution, the Chinese government has 
tightened its control over Christianity within the last decade. 


State Management of the Church 


The Chinese government officially recognizes five religions: Buddhism, 
Daoism, Islam, Catholicism, and Protestantism.'’ The official, state- 
sanctioned organizations for Protestants are the Three-Self Protestant 
Movement (TSPM) and the China Christian Council (CCC). For Catholics, 
the state-sanctioned organization is the Chinese Catholic Patriotic 
Association (CCPA). Millions of Protestants have refused to join the TSPM 
and CCC, choosing to meet in unregistered “house” churches instead.!* 
Since 1951, the Vatican and China have had no diplomatic ties, though in 
2018, the two signed a provisional agreement, renewed in 2020, whereby 
the pope could veto appointments of bishops by the Chinese government, 
but also whereby the pope would recognize stated-appointed bishops in 
China who had previously been excommunicated. !? 

The State Administration for Religious Affairs (SARA; also known as the 
Religious Affairs Bureau) regulates the state-approved activities of these 
official Christian organizations, including their leadership appointments, 
clergy selection, and doctrinal interpretation.2? Beyond SARA, the Chinese 
government works through its Ministry of Public Security, Ministry of State 
Security, and Ministry of Civil Affairs to police, surveil, and organize 
religious groups.”! 

Recently, the Chinese government has tightened its grip on Christianity 
and other religions by issuing several administrative regulations that carry 
the force of law. In 2017, the State Council passed its revised Religious 
Affairs Regulations, which became effective in 2018.77 On the one hand, 
these regulations affirmed various rights of state-registered religious 
groups, such as rights to establish religious schools, own assets, and partake 
in charity.” On the other hand, as some note, these regulations tightened 
controls on religious schooling, on online preaching, and on the finances 
and fundraising of religious groups.” 

Additionally, in 2018, the Chinese government restructured its 
bureaucracy by integrating SARA into the Party’s United Front Work 
Department (the “Department”).*? Whereas SARA was initially an organ of 
China’s State Council—which, though effectively ruled by the Party, was 
still formally a part of China’s government structure—the Department is an 
entity of the Party itself. Thus, by integrating SARA into the Department, 


the Party placed religious affairs more directly under its supervision and 
control. Today, since SARA is a part of the Department, China’s official 
Christian organizations fall directly under the Party’s management as well. 
In 2019, the Chinese government revised its regulations on religion again 
by passing its new Administrative Measures for Religious Groups, which 
became effective in 2020. These forty-one articles required religious 
communities to spread the Party’s principles and policies (Article 17), to 
submit more operational decisions to local religious affairs departments for 
approval (e.g., arts. 26, 27), and to train and organize their staffs to learn 


from the Party (art. 32), among other measures.”° To illustrate the extent to 
which these articles regulate religion, they are worth quoting at length, with 
key terms and phrases emphasized. 


Article 17. Religious groups shall publicize the Communist Party of China’ directives and 
policies, as well as the State’s laws, regulations, and rules, for religious professionals and 
religious citizens; educate and guide religious professionals and religious citizens towards 
supporting the leadership of the Communist Party of China and the socialist system; persist in 
taking the path of Socialism with Chinese characteristics; obey laws, regulations, rules, and 
policies; correctly handle the relationship between national laws and religious rules; and raise 
the awareness of the state, of the law, and of citizenship. 

Article 26. With respect to the following matters of a religious group, an application shall be 
submitted to their professional supervisory unit for review and approval: ... 

(2) [a]/djustments of religious groups[’] presidents (chairs or directors), vice presidents (vice 
chairs or deputy directors), or secretaries-general (directors-general) as well as changes of their 
offices and their of[flices’ responsible persons, or recruiting honorary presidents (chairs or 
directors); 

(3) [hJolding major meetings, activities, trainings, as well as carrying out diplomatic 
exchange activities ... 

(5) acceptance of religious books, audiovisual products or monetary donations in an amount 
of more than RMB 100,000 from foreign (non-mainland) organizations or individuals ... . 

Article 27. With respect to the following matters of a religious group, an application shall be 
submitted in writing to their professional supervisory unit: 

(1) work programs, annual work plans, and annual work summaries; 

(2) large expenditures, major assets dispositions, and major construction projects; 

(3) [the] /e/stablishment of branch organizations, representative offices, social organizations, 
as well as economic entities; 

(4) the occurrence of safety incidents, causing personal injury, death, or property damage; 

(5) the occurrence of conflicts or disputes either within the religious group or between the 
religious group and another party, that affect the normal work of the religious group; 

(6) the occurrence of issues of major violations of laws or regulations ... . 

Article 32. Religious groups shall establish study systems, organizing group staff to study the 
major decisions and deployments of the Communist Party of China, the State policies and 


regulations, the exceptional traditional Chinese culture, religious knowledge, and so forth.27 


These four articles present what one might label a kind of modern Chinese 
caesaropapism. Registered churches sit below the state—that is, they are 
subject in their nitty-gritty affairs to the state’s mandates, review, and 
approval, and must teach and learn the state’s ruling ideology. 

From 2019 to 2022, the Chinese government issued more administrative 
regulations on religious clergy, on religious institutions, on religious 


internet information, and on financial affairs of religious premises.”° While 
China’s enforcement of these regulations has varied geographically, the 
existence and written content of these regulations indicate a pronounced 
shift in the Party’s legal framework on Christianity and other religions: 
whether through bureaucratic consolidation or requirements on religious 
groups, the Party has strengthened its control of religious activity within the 
last decade. 


Sinification 


As the Chinese government tightens its management over Christian activity, 
it has also promoted the “Sinification of Christianity” (also called 
“Sinicization”). This campaign has called for Christianity to be adapted to 
China’s “core socialist values,” or, in other words, for “Christianity in 
China” to become “Chinese Christianity.” In December 2021, the Party held 
a National Conference on Work Related to Religious Affairs (the first of its 
kind since 2016), during which President Xi stressed that religious groups 


were to serve as a bridge between religious believers and the Party and that 


believers were to be guided to cultivate and practice socialist values.” 


China’s official Protestant organizations (TSPM and CCC) have also 
promoted “Sinification,” stating the following in their Five-Year Planning 
Outline for Advancing the Sinification of Christianity (2018-22): 


Sinification is the sustaining direction for religions in China[,] meaning that religious doctrines 
are to be guided by the core socialist values, are to promote excellent Chinese traditions, and 
[are to] cultivate ideas such as unity, progress, peace, and tolerance[.] Extracting content from 
the doctrines that are conducive to social harmony, contemporary progress, health, and civility, 
while preserving fundamental beliefs, core religious doctrine, and ritual systems, ... Sinification 
aims to extract [and interpret] doctrines in ways that meet the requirements of China’s 
contemporary development and progress and fit with exceptional Chinese traditional culture. 
The Sinification of Christianity means preserving fundamental religious beliefs in accordance 
with [the] Bible, inheriting the traditions of the Catholic Church and the Protestant Reformation, 
anchoring faith and social practice in Chinese culture, practicing the core socialist values, and 


preaching the gospel, testifying for Christ, and running churches in this context.*° 


While some focus on the overlap between “core socialist values” and 
Christian theology, others point to dangerous tensions. Some highlight 
serious hermeneutical issues that arise when local churches edit 
authoritative biblical texts to adapt them to socialist values.*! Aiming Wang 
emphasizes that the Sinification of Christianity ultimately amounts to the 
formation of a non-Christian Chinese religion if it simply nationalizes 
Christianity and modifies its traditions to accord with the terms of a 
national ideology.” 


Limited Tolerance 


Although the Party has tightened its grip on religion within the last few 
years, religious freedom has greatly expanded since the Cultural 


Revolution. As some might emphasize, Article 36 of China’s Constitution 


explicitly asserts that the “state shall protect normal religious activities.” 


In 2017, the Religious Affairs Regulations stressed that laws must ensure 


the freedom of religious belief of citizens.** While it may be easy to dismiss 
these aspects of Chinese law and regulation as mere lip service, and while 
the Party retains ultimate control over what constitutes Article 36’s 
“normal” religious activity worthy of protection, the reality is still that 
much Christian activity does not disturb public peace or politically 
challenge the Party’s power. Individual or small-scale worship indoors falls 
under this umbrella of tolerated religious activity. But sometimes, public 
religious activities do so as well, particularly charitable activities such as 
acts involving medical service, educational support, environmental 
protection, and disaster relief. For example, in 2012, the central Chinese 
government issued a document titled A Proposal on Encouraging and 
Regulating Religious Circles Engaging in Charitable Activities, which 
stated, 


At present, religious circles shall be supported in the following areas to carry out nonprofit 
activities: disaster relief; assistance for the disabled, elderly, nurseries, and kindergartens; 
poverty alleviation; donations for education; health service; environmental protection; 
construction of public facilities; and other legitimate charitable activities.*> 


Put differently, unlike during the Cultural Revolution, the contemporary 
Chinese government does not appear to be always hostile to Christianity per 
se. That the Chinese government espouses religious freedom on paper, 


officially permits registered churches to operate, unofficially permits 
(some) unregistered churches to operate, and affirms religious charitable 
activity, all suggests this to be the case. The state’s tolerance reaches its 
limits, however, when officials perceive religious activity to be a threat to 
the Party’s authority: often, this happens when religious activities are 
public, large, or overtly critical of the state. 

Indeed, while the state tolerates Christian activity, it deploys a broader 
strategy of containment.°° At times, then, the state targets Christian actors, 
activities, and edifices. For example, from 2013 to 2016, authorities in 
Zhejiang Province launched a cross-removal campaign affecting over one 


thousand five hundred churches, often retroactively citing construction or 


zoning codes to justify their cross removals and church demolitions.’ 


Chinese human rights lawyers who used legal means to defend churches 
were placed in secret detention and subjected to disbarment, surveillance, 
and physical assault. From July 2020 to June 2021, International Christian 
Concern, a non-profit organization advocating for religious freedom for 
Christians worldwide, identified twenty-three incidents of authorities 
“demolishing religious structures and symbols” and forty-three separate 
instances in which Christians were arrested.*” 

Fenggang Yang, a professor of sociology, looks beyond specific incidents 
and paints a broader picture of containment.“ First, Yang highlights the 
state’s atheist indoctrination and propaganda: while religious education for 
children under eighteen years old is usually prohibited, children must take 
courses in Marxist, Leninist, and Maoist thought. Second, he explains that 
the state engages in political control, not only through specific measures 
such as the Zhejiang cross-removal campaign but also through the Party’s 
basic requirement that all its members be atheist, thereby excluding 
religious believers from holding government positions through which they 
can affect law and policy. Third, Yang points to economic punishment and 
life obstruction, explaining that believers may lose their property, jobs, or 
promotion opportunities as a result of living out their faith. Still, as Yang 
stresses, the government’s treatment of Christians varies by place, time, and 
leadership, and many of the measures taken by state officials—such as 
forms of detention and incarceration—are officially illegal. 

In sum, the picture of how the Chinese government treats Christians is 
complex and variegated. Recent management-tightening policies, 


Sinification plans and rhetoric, and cross removals and demolitions all 
suggest that in the short-term, the state will not give Christian churches 
more freedom to operate. Even so, since much Christian activity does not 
directly pose a threat to the Party’s power, many Christians may still have 
substantial space in which they can live in accordance with their faith—in 
other words, space where obeying the state does not directly conflict with 
obeying God, space outside the fork-in-the-road moments when a believer 
must “obey God rather than man” (Acts 5:29; emphasis added). 


CHURCH RESPONSES TO THE STATE 


Just as the Chinese government has treated Christian churches in a variety 
of ways, churches have responded diversely to the state as well, through 
approaches such as cooperation, resistance, conflict, and dialogue.*! This 
section discusses three case studies to illustrate how churches have lived out 
and combined these responses. 


Registered Churches: Adaptive Cooperation and Mild Resistance 


Since the 1950s and 1980s, China’s official Protestant organizations, the 
TSPM and CCC, have emphasized adapting Chinese theological reflection 
to the context of socialist China. A key figure within China’s registered 
churches, Bishop K. H. Ting, taught a theology and ethics of the “Cosmic 
Christ,” emphasizing that Christ’s domain—which covered the whole 
cosmos—could include atheist values, and that the idea of the Cosmic 
Christ could open up room for collaboration with the Communist Party. 
Over time, the TSPM and CCC have come to demand the Chinese church’s 
identification with and loyalty to Chinese political and social institutions. 
And as aforementioned, the TSPM and CCC even issued a five-year plan 
supporting the “Sinification” of Christianity. Thus, both in theory and 
praxis, the TSPM and CCC have adopted an approach of cooperation, 
accommodation, and loyalty toward the state. 

Yet the use of these approaches has not meant totally uncritical 
engagement. Following the cross removal and demolition campaign in 
Zhejiang, China, various registered churches resisted government 


interference in church practice.*? Among the thousands of Christians who 


protested the cross removals and church demolitions were leaders of 


registered churches.** Fuk-tsang Ying summarized statements made in 
protest by some of these leaders. 


(1) Forced cross demolitions are acts that violate the constitution and the law. (2) The principle 
of separation of church and state, as well as respecting and obeying the government as a 
principle of biblical truth, is insisted upon; however, if the government refuses to obey God’s 
will, as indicated in the Bible, then churches must be faithful to God. (3) Churches will respond 
to forced demolitions through nonviolent civil disobedience, will never compromise, and will 


refuse to take down their own crosses with determination.” 


As Ying’s summary shows, even amid cooperating with the government, 
registered churches have engaged in acts of theologically grounded 
resistance. And importantly, their theology engages law, as shown by the 
fact that these leaders pointed to legal principles and the structural principle 
of church-state separation, to justify their criticism of the state. Thus, 
classifying China’s registered churches as entities that solely accommodate 
the Party to the point of abdicating their faith may miss the nuances in their 
engagement with the state. 


Early Rain Covenant Church: Conflict and Independence 


An unregistered church that engaged in more direct conflict with the state 
was the Chengdu Early Rain Covenant Church—a church whose pastor, Yi 
Wang, was ultimately detained after issuing a statement titled “95 Theses.” 
© Appealing primarily to the sovereignty of God, to biblical authority, and to 
the doctrine of two kingdoms, Wang explained the basis for both the 
authority of and limitations upon the state, and he expressed support for the 
church’s independence from the state. Pastor Wang directly opposed the 
official structure of the CCC as well as the Sinicization of Christianity, both 
of which, he claimed, departed from Christian faith and tradition. Relying 
on Reformed conceptions of ecclesiology and government, the “95 Theses” 
called for a change in the Party’s policies on the regulation of religious 
groups in China. As the “95 Theses” explained, Christians were to engage 
in nonviolent resistance, when necessary, in defense of the freedom of 
conscience and church autonomy. Still, as Wang insisted, unregistered 
churches were to show proper respect for the government, whose authority 
to wield the “sword,” Wang argued, is given by God. 


Importantly, Wang’s “95 Theses” illustrated another Christian response to 
the state, predicated upon a particular conception of church-state relations. 
Whereas registered churches, relying on theologies such as the idea of the 
“Cosmic Christ,” did not generally contest the government’s requirements 
upon leadership and doctrine, the Early Rain Covenant Church, drawing on 
Reformed ideas, insisted on a much cleaner church-state separation and the 
use of nonviolent resistance when necessary. 


Beijing Shouwang Church: Creative Resistance and Dialogue 


A more moderate encounter between an unregistered church and the 


Chinese state found expression in the Beijing Shouwang Church.*’ Founded 
in 1993, the Shouwang Church had grown to become an urban megachurch 
that, although unregistered, was tolerated for many years, largely because of 
factors such as the wealth and political connections of its members and the 
church’s lack of criticism of the state. In 2004, after being raided by Beijing 
police authorities and told to join the TSPM, Shouwang first tried, in 2005, 
to interpret Chinese religious regulations in a way that would permit them 
to register without joining the TSPM. After this strategy failed, Shouwang 
tried to register as a TSPM church in 2006, but without having its lead 
pastor officially ordained by the state. After this registration strategy failed 
as well, Shouwang continued as an unregistered church, relying on a variety 
of relationships and competing interests to maintain its existence. In 2009, 
facing the prospect of eviction from a landlord facing pressure from state 
authorities, Shouwang moved to outdoor worship in Beijing’s Haidian Park. 
This strategy was not only pragmatic (the church had difficulty obtaining 
indoor space) but was also an approach that resonated with the church’s 
ecclesiology, which emphasized the image of a “city on a hill.” Finally, 
however, after several years of outdoor worship punctuated by disturbances 
from the police, Shouwang was shut down in March 2019. 

Like the Early Rain Covenant Church and unlike China’s registered 
churches, the Shouwang Church resisted the governments legal 
requirements for joining the TSPM and CCC. Yet unlike the Early Rain 
Covenant Church, whose pastor’s “95 Theses” epitomized an approach of 
direct confrontation, Shouwang tried to resist in a way that still generally 
cooperated with the government: the church attempted to abide by but also 
to negotiate around the state’s registration requirements, and it did not 


directly criticize the state but still resisted it by gathering and worshipping 
in an outdoor, public space. Throughout its years of survival, Shouwang 
insisted that it should engage in dialogue and collaborate with the 
government in discussions about unregistered churches and the state.*® For 
Shouwang, the church’s interaction with the state was neither 
accommodation nor direct conflict but instead a more dynamic back-and- 


forth grounded in the hopes of improving church-state relations and 


witnessing to the public in general.” 


CHURCH ENGAGEMENTS WITH CHINESE SOCIETY 


Because of the state’s restrictions on the church, it is challenging for 
Chinese churches to engage society richly. Christians are targeted when 
their public activities pose public threats from the Party’s perspective, but 
also the Party—which holds a monopoly over lawmaking—is formally 
atheist, officially prohibiting its members from converting to Christianity. 
Yet even with these strong limitations, Chinese Christians have influenced 
Chinese society, especially through evangelism. The growth of Christianity 
since the 1980s, amid restrictions and requirements, attests to this influence. 
From 1980 to 2012, the number of Protestant Christians in the TSPM and 


CCC grew eightfold.” And as aforementioned, since 1979, the Protestant 


population has increased every year by 10 percent.> i 


Yet even beyond evangelism, Christians have made and can make an 
impact on the Chinese public sphere. This section discusses some of these 
avenues of impact, recognizing that the fullness of Christianity’s potential 
to transform society exceeds the important but limited issues of 
proselytization and religious liberty. This section touches on a few areas: 
human rights, economic life, and charity and social services. 


Human Rights 


Intellectually, Christianity provides a groundwork for human rights by 
offering a fuller conception of what it means to be human. As David N. 
Stamos emphasizes, if one has human rights “by virtue of being human ... 
then we cannot sidestep or ignore what ‘being human means.’ ”*? It remains 
unclear how traditional Chinese understandings of human nature will 


translate over to human rights. For example, while Confucianism 
commands the fulfillment of various relational obligations, “injunctions to 
benevolent actions by no means necessarily refer to possessions that we 


today call ‘rights.’ ”° By championing human dignity and the idea of 
imago Dei (the idea that humans are created in God’s image), Christianity 
offers an account of what it means to be human—a theological 
anthropology—from which rights proceed as a means for humans to live 
and be treated most fully, as human. 

With their robust groundings for human rights, Christians in China have 


become involved in the fight for human rights. A quarter of lawyers in 


contemporary China’s rights defense movement are Christians,°* even 


though only around 7 percent of China’s population is Christian.’ Many of 
these lawyers defend the rights of individual Christians and other religious 


believers.” Others also fight for the religious autonomy of churches, 
including through more moderate acts of resistance such as the outdoor 
worship and negotiatory registration attempts of the Shouwang Church. 
Importantly, the “public engagement” of these Christian human rights 
lawyers comprises not only of the substance for which they fight—trights, 
equality, democracy—but also of the ways by which they advocate. Some 
pray for the restoration of those who violate their rights, displaying “love 
for enemies” (Matt. 5:44); others emphasize humanity’s sin and need for 
repentance, displaying humility while standing up for justice. 

Historically, as Chris White and Fenggang Yang point out, Christianity 
contributed to the reshaping of the fundamental political structure of 
Chinese societies. Specifically, the authors contend, Chinese Christian 
activism played a role in the founding of the Republic of China in 1912, in 


the campaign for religious freedom in that republic, and in the 


democratization of Taiwan.’ 


Whether in their fight for individual religious freedoms, corporate church 
autonomy, or human rights beyond religious liberties, Chinese Christian 
human lawyers have proposed and lived out /imits to the jurisdiction of the 
state. In trying to carve out a space of jurisdictional freedom from the state, 
they open space for other nonreligious entities outside the state to operate 
more freely, cultivate their potential, and contribute positively to society as 
well. 


Economic Life 


Another arena where Christians have engaged the public sphere is 
economic life. Some authors have pointed to the general impact of 
Christianity on economic growth. For example, in 2014, scholars Qunyong 
Wang (Nankai University) and Xinyu Lin (Renmin University) famously 
used provincial-level data to conclude empirically that Christianity had a 
statistically significant positive effect on China’s economic growth. Wang 
and Lin described several aspects about Christianity that they believed were 
responsible for the statistical significance. As they suggested, Christian 
values promote more careful investment behavior, support economic 
freedom by affirming property rights and corresponding obligations, and 
maintain that economic growth should contribute to humanity’s holistic 
development. Moreover, they reasoned, Christianity’s values of “equality 
and fraternity” correspond to a market economy’s “impartiality”; its 
“pursuit of truth” corresponds to a market economy’s “rule of equivalent 
exchange”; and its concept of “service” corresponds to product quality 
improvement.*® 

Both Wang and Lin’s quantitative and qualitative conclusions (including 
their assumptions about Christianity’s implications) certainly merit further 
study and debate. Yet the fact that two scholars at prominent Chinese 
universities—amid China’s restrictions on Christianity—(1) even conducted 
an empirical study on Christianity’s economic impact in China and (2) 
published positive conclusions on such impact, already highlights the 
interest in Christianity’s public economic implications and the space 
(sometimes) afforded in China in which to explore them. In other words, 
both the substance and very existence of Wang and Lin’s study are 
significant. 

Wang and Lin are not alone. Other Chinese intellectuals have explored 
the relationship between Christianity and economics as well. For example, 
Renmin University’s Journal for the Study of Christian Culture published 
special issues in 2003 and 2006, in which Chinese Christian scholars 
reflected on poverty and related economic challenges in China through 
biblical and theological lenses. ? A few years later, Sichuan University and 
the Chinese Academy of Social Sciences held conferences, respectively, on 
Christian Business Ethics and Management (2008) and on Christian 
Economic Development (2006). 


Of course, developments in the academic space should not be overstated, 
particularly considering the Chinese government’s recently expanded 
regulations on religious activity. Theory and praxis are different matters, 
and the space for Christians and Chinese citizens in general to advocate on 
economic issues, such as labor rights, is limited. For example, in 2021, 
authorities arrested Guojiang Chen, a Chinese labor rights activist who 
grew famous online, even though the Party in many ways embraced Chen’s 
cause—improving the working conditions of food delivery “riders” (about 
seven million of them working today). 

Still, as some have emphasized, Christianity can exert an influence in 
public by peacefully affecting workplace culture. As Francis K. G. Lim 
observed after interviewing around forty evangelical Protestant 
professionals in China, Christian employees often understand their work as 
a way of serving God and others, specifically by living out Christian values 
such as “fairness, equality, and transparency” amid workplace cultures that 
prioritize profit and career advancement.°! Of course, whether individually 
“witnessing” to Christianity in the workplace truly amounts to “public 
engagement” is open to definitional debate. In sum, however, the bigger 
picture is that amid restrictions and the threat of punishment, Christians 
have pockets of space in which to affect economic life, whether through 
scholarship or workplace culture; it is unclear, however, if either of these 
avenues will yield material changes in the /aw. 


Charity and Social Services 


Christians have also been at the forefront of various charitable and social 
service initiatives. During the nineteenth century and the years of the 
Republic of China (1912-49), Christian charities developed a strong 
presence in China through groups such as the Young Men’s Christian 
Association (YMCA) and Salvation Army. After shrinking significantly 
between the PRC’s founding and the Cultural Revolution, Christian social 
services have rebounded, following China’s Reform and Opening Up: the 
TSPM and CCC established social service departments, YMCAs have 
reemerged in several cities, community service centers have opened to 


serve the disabled and elderly, and Christian nonprofits have integrated 


local and foreign resources to serve orphans. 


On the one hand, the government has acknowledged and commended the 
charitable services of religious groups. Unlike China’s 2004 Regulations on 
Religious Affairs, which did not mention religious charities, China’s new 
2017 Regulations on Religious Affairs explicitly encouraged religious 
entities to engage in charitable activities, illustrating affirmative 


acknowledgment of their good works.°> Moreover, while China’s 2016 
Charity Law—China’s first law regulating its domestic charities—did not 
explicitly name religious organizations, the law did ease and clarify 
requirements for domestic charities in general to engage in public 
fundraising.” On the other hand, the government has tightened its 
restrictions on foreign nongovernment organizations (NGOs), many of 
which have Christian affiliations. In 2016, the government adopted the 


Foreign NGO Management Law, which became effective in 2017.65 The 
law banned foreign NGOs from fundraising within China and demanded 
foreign NGOs to report to China’s Public Security Bureau to obtain an 
official sponsor from a list issued by the Chinese government and to 
promise not to endanger China’s national or ethnic unity. Thus, the future 
remains unclear for Christian charities, which must—perhaps as always— 
adapt to new legal opportunities and restrictions to continue bearing public 
witness. 


CONCLUSIONS 


Christianity’s situation in China is certainly not a rose bed of tolerance and 
religious pluralism, but neither is it a monolithic picture of church-state 
conflict. Through its laws, regulations, and rhetoric, China’s party-state 
apparatus has engaged in a variety of approaches in response to China’s 
growing Christian and broader religious population. This chapter has 
discussed a few of these approaches: management, Sinification, tolerance, 
and containment. While the Chinese government has used all these 
approaches, creating a nuanced picture of church-state relations, the overall 
trend within the last decade is that the government’s grip on religion, 
including Christianity, is tightening, as illustrated by the slew of 
administrative regulations that have restructured the government’s 
bureaucracy and imposed tighter requirements and restrictions on religious 
groups, especially ones with foreign involvement. 


The church has responded to the state in a multitude of ways. Many 
Christians have become part of China’s registered churches (the TSPM, 
CCC, and CCPA), cooperating with the state on a variety of matters 
including leadership and doctrinal requirements, but occasionally speaking 
out in protest, as shown by the responses of registered church leaders to the 
government’s cross-removal campaign in Zhejiang. Other Christians have 
opted to join unregistered “house” churches instead. Some unregistered 
churches such as the Early Rain Covenant Church have come into more 
direct conflict with the Chinese government; others such as the Shouwang 
Church have deployed creative means of resistance, dialogue, and 
negotiation. 

Because of the state’s restrictions on the church, the church has had little 
room to engage society fully. Historically, Christianity helped shape 
Chinese culture, economics, law, and politics—whether through the 
establishment of civil society organizations in the late 1800s and early 
1900s, the founding of the Republic of China in 1912, or the democratic 
reforms of Taiwan. Yet today, with the Party’s exclusion of religious 
practitioners from membership and its tight requirements and constraints on 
religious activity, Christians in mainland China have struggled to exert 
public influence, let alone to exert influence in a way that materializes into 
law. 

Nonetheless, even within a narrow space for operation, Chinese 
Christians have begun to engage the public sphere. In human rights, 
Christians have both provided intellectual insights and practical advocacy 
on human rights and church autonomy. In economic life, Christianity has 
shaped academic conversations on economic growth, business, and ethics, 
and it has begun to blossom in aspects of workplace culture. In charity and 
social services, Christians have continued to aid those in need, whether 
children, elderly, disabled, or disaster-struck citizens. 

Indeed, the Christian public engagement that China has witnessed 
following the Cultural Revolution is only the tip of the iceberg. How 
Christianity will affect broader Chinese society—and whether its effects 
can solidify into law—will depend on the relationship between the church 
and the state. By offering greater religious freedom to the church, the state 
gives the church room to bear richer fruits for all dimensions of society— 
political, economic, social, and so forth. Yet as Christianity’s development 
in China has shown, even when restricting and containing the church, the 


state provides a landscape for Christians to share, persevere in, and refine 
their faith. Given the breathtaking growth of the Chinese Christian 
population and the dynamic relationship between China’s church and state, 
Christianity and law in China will only continue to be one of the most 
important and fascinating subjects for contemporary Christendom. Indeed, 
how Christianity in China interacts with China’s state and society will bear 
implications not only for the future of China, but also, the future of 


Christianity itself.°° 
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PART III 


CHAPTER 26 


CHRISTIANITY AND CONSTITU 
TIONAL LAW 


NICHOLAS ARONEY 


INTRODUCTION 


Modern constitutional law is the product of several important historical 
influences. Four of these are arguably of the greatest significance: Greek 
philosophy, Roman law, Christian theology, and Enlightenment principles. ! 
While the exact contribution that each of these has made—and should 
continue to make—is a matter of debate, there is little doubt that each has 
contributed substantially to how constitutional law is conceived and 
practiced in our day. In this chapter, I argue that although the Greek, 
Roman, and Enlightenment contributions have been important, 
constitutional law would not be what it is today if it were not for the 
influence of Christianity. 


GREEK PHILOSOPHY AND ROMAN LAW 


The term “constitution” can be used to designate either a description of the 
institutions and powers of government that exist within a particular political 
community or a prescription of what those institutions and powers ought to 
be and how they should operate. Aristotle adopted an apparently descriptive 
approach when he distinguished several kinds of politeia (constitution, 
regime) based on whether a political community is ruled by one, few, or 
many persons. But also intrinsic to his analysis was an assessment of 
whether rulers govern in their own interests or for the common good. The 
result was six fundamental types of constitution: monarchy, aristocracy, 
and polity when powers of governance are exercised for the common good, 


and tyranny, oligarchy, and democracy when they are exercised in the 
interests of those who govern. Aristotle’s analysis was descriptive insofar as 
it offered a method of classification of constitutions. But it also offered a 
moral evaluation of those systems on the basis of the purposes for which 


governmental power is exercised.” 

A further dimension to our understanding of constitutional law arises 
when questions of law and legality, and especially the rule of law, are 
brought into consideration. Aristotle raised this issue when he asked 
whether it would be better to be governed by a good ruler or by good laws. 
The advantage of governance by wise and virtuous rulers is that they are 
able to govern in a manner that is responsive to specific circumstances and 
changing conditions. The advantage of government by good laws is that this 
makes it difficult for bad rulers to govern in their own self-interest. Aristotle 
seems to have considered that the absolutely ideal form of government is 
monarchical rule by a wise and virtuous individual. However, he recognized 
that for many political communities the best constitution might realistically 
involve a mixture of oligarchy and democracy tempered by the rule of law.* 

What does the rule of law mean in this context? At a minimum, it could 
mean that governance occurs through promulgation of general rules. But it 
might also mean that the identity of those who rule and the powers they 
exercise are themselves defined and controlled by law. Here the Roman law 
concept of iurisdictio is relevant. In its broadest sense, iurisdictio referred 
to the authority to administer justice. In Roman law, a general power of 
jurisdiction was conferred on all higher magistrates (magistratus maiores), 
whereas magistrates of lower rank (magistratus minores) had only limited 
jurisdiction. In a territorial sense, iurisdictio also referred to the district over 
which magistrates were authorized to exercise power. The term therefore 
came to be used to designate the administration of provinces under 
governors within the Roman Empire. Conceived in this way, the authority 
to govern was capable of being legally defined. The rule of law might mean 
not only governance through law but also governance under law. 

Within a Roman imperial context, the idea of particular and limited 
jurisdiction applied to subordinate officials, such as magistrates and 
governors. Although the emperor was formally bound by ius publicum 
(public law), this had diminishing practical effect, especially as more and 


more offices and powers were consolidated in the emperor’s hands. Roman 


law came to be replete with references to the virtually unlimited power of 
the emperor, derived in theory from the people but increasingly absolute in 
practice.’ The rule of law could not apply to the emperor unless he was 
understood to be exercising a kind of delegated authority pursuant to a law 
to which he himself was subject. Greek and Roman thought had imagined a 
kind of law that might possibly play this role, such as when Aristotle 
distinguished between the particular laws adopted by each political 
community and the general laws recognized by all people in accordance 
with nature, and when Cicero proposed that “true law” is that which is in 


accord with nature, and that this “one eternal and unchangeable law” is 


“valid for all nations and all times.’””® 


CHRISTIAN THEOLOGY 


It was the Apostle Paul who expressly applied these propositions to all 
political authority as a matter of principle, when he said that rulers are 
“servants of God” responsible to administer divine justice.” The Apostle 
Peter similarly taught that while Christians ought to be submissive to kings, 
governors, and other rulers, their ultimate allegiance must be to God rather 
than men.!° This gave rise to charges that the early Christians were “acting 
against the decrees of Caesar, saying there is another king, Jesus.”!! The 


Caesars had increasingly asserted the prerogatives of deity, proclaiming 


themselves to be gods.'!* Under the influence of Christian teaching, 


however, later Roman emperors “abandoned their claim to be true divinity 
on earth and recognized instead in God the origin of their power.”!> From 
as early as the eighth century, kings and emperors were expected at their 
coronations to swear oaths that they would, among other things, execute 
justice and mercy in their judgments, and later, that they would govern in 
accordance with the established customs and laws of the realm. 

Two observations of Saint Augustine (354—430) would prove influential. 
In his treatise on the Freedom of the Will, he observed that “an unjust law 
would seem to be no law at all,” while in the Confessions he concluded that 
the “greater authority” of the divine and natural law is to be obeyed in 


priority to the “lesser authority” of human laws.!* Gratian, citing this latter 
passage in his systematizing commentary on canon law in the early twelfth 


century, drew the inference that legal customs and ordinances are to be held 


“null and void” if they are contrary to natural law.'> Building on these 
ideas, Saint Thomas Aquinas (1225-74) defined law as an ordinance of 
reason for the common good, made and promulgated by him who has care 
of the community.'° He proposed that four principal categories of law be 
recognized: the eternal law by which God governs the entire cosmos; the 
divine law, which is those aspects of the eternal law revealed in the Bible; 
the natural law, which is those aspects of the eternal law known by natural 
reason; and human laws, which are specific determinations of law applying 
the general principles of law to the conditions and circumstances of a 


particular time and place.!’ Like Augustine and Gratian, Aquinas 
considered that a human law that contains anything contrary to natural law 
has no binding force, that even a sound judgment issued without proper 
authority lacks justice, and that it is therefore expedient that the system of 
government should be organized and the powers of rulers tempered so as to 
avoid or prevent tyranny. !® 

Aquinas also recognized a distinction between the authority of the civil 
government and the authority of the church, the former being responsible 
for making laws for the common good in temporal affairs, the latter 
responsible for making laws for the common good of the faithful in spiritual 
matters.!? This distinction reflected a defining feature of medieval society, 
grounded in the teaching of Jesus Christ distinguishing between the things 
that belong to Caesar and the things that belong to God, and the Apostle 
Paul’s teaching that Christians are citizens of an alternative politeuma and 
ambassadors of the kingdom of heaven.?” Building on these ideas, in his 
masterwork De civitate Dei, Augustine proposed that there are two cities: 
the earthly city characterized by love of self, and the heavenly city 
characterized by love of God.*! Pope Gelasius I (492-96) taught that, 
whereas the role of kings and the role of priests had once been combined 
(as when the Roman emperors bore the title Pontifex Maximus), after Christ 
the two roles were separated on account of “human weakness,” each 
operating in “its sphere of operation.””” Consequently there were “two 
swords” by which the world is ruled: the consecrated authority of the priests 
and the royal power.’ Especially after the investiture contest of the 
eleventh and twelfth centuries, the Roman concept of jurisdiction was used 
by civil lawyers and canon lawyers to identify the particular matters that 


fell within the authority of church and state.*4 In the striking words of 
Etienne de Tournai (1128-1203), 


In the same city under the same king there are two people. With two people there are two types 
of life. With two types of life there are two forms of government. From the two forms of 
government arise two jurisdictions, the city and the church. The king of the city is Christ. There 
are two peoples and two orders in the church, clerics and laypeople. There are two types of life, 
the spiritual life and the life of the flesh. There are two types of government, priestly authority 
and princely power. There are two jurisdictions, divine and human justice, rights, and equity. If 


each is rendered its due, all things will be harmonious.”> 


JURISDICTIONAL BOUNDARIES AND HIGHER LAW 


According to Brian Tierney, it was this insistence on jurisdictional 
boundaries between popes and emperors, bishops and kings, priests and 
princes that largely explains the emergence of what we know today as 


constitutional government.*° In Law and Revolution, Harold Berman has 
shown how the Western legal tradition came to be characterized by a 
plurality of jurisdictions and legal systems—not only ecclesiastical and 
imperial but also royal, urban, feudal, manorial, and mercantile. Berman 
argues that “this plurality of jurisdictions and legal systems” made “the 


supremacy of law both necessary and possible.””’ The result was a kind of 
“complex space” in which a diversity of intermediate corporations and 
associations—religious, scholarly, commercial, and professional—operated 
within an overarching framework of law, qualifying the power claims of 
secular rulers and helping to keep them within constitutional bounds.” 
Political authority was accordingly understood as a responsibility to 
administer justice according to law.” John of Salisbury (c. 1110-80) 
expressed a widely shared ideal when he said that the king should rule by 


law, according to justice, and with the counsel of the wise.*? Although the 
authority exercised by medieval kings was extensive, it was nonetheless 
considered to be subject to God and the law. As Henry of Bracton (c. 1210- 
68) put it, “the law makes the king,” and there is no king where “will” rules 
rather than “law.’”?! Similarly, when Sir John Fortescue insisted in 1469 that 
English kings possess dominium politicum et regale (political and regal 
lordship) rather than dominium regale, he meant that they could rule only 


through laws to which the lords and commons had assented in Parliament.** 


Otto von Gierke thus observed: 


The properly medieval ... theory declared that every act of the Sovereign that broke the bounds 
drawn by natural law was formally null and void. As null and void therefore every judge ... was 
to treat, not only every executive act, but every unlawful statute, even though it were published 
by Pope or Emperor. Furthermore, the unlawful order or unlawful act was null and void for the 
individual subjects of the State. It was just for this cause that their duty of obedience was 
conceived as a conditional duty, and that the right of actively resisting tyrannical measures was 


conceded to them. 


Bracton’s statement was cited by Chief Justice Edward Coke in the case 
of Prohibitions del Roy (1607) to support the proposition that an English 
king cannot personally act as a judge but must allow the ordinary courts to 
fulfill that function in accordance with the law of the land.°* In Dr 


Bonham’ Case (1610),*> Coke went further when he claimed that there had 
been many cases in which the common law had “controlled” Acts of 
Parliament and sometimes “judged them to be void,” particularly when it 
was found that they were “against Common right and reason, or repugnant, 
or impossible to be performed.” Most scholars have argued that Coke did 


not mean that the courts would regard unreasonable statutes as simply void, 


but rather that they would be interpreted in accordance with reason.*° 


However, some scholars, especially in the United States, have understood 
him to have been suggesting that unreasonable statutes would be declared 


entirely void and inoperative by the courts.°’ Sir William Blackstone 
(1723-80), another English writer who exercised significant influence in 
the United States, said, 


The law of nature, being coeval with mankind, and dictated by God himself, is of course 
superior in obligation to any other. It is binding over all the globe in all countries, and at all 
times; no human laws are of any validity, if contrary to this: and such of them as are valid derive 


all their force, and all their authority, mediately or immediately, from this original.*® 


By the nineteenth century, the rule of law had come to mean that the 
powers of government can be exercised only according to preexisting law, 
and that all persons, no matter what their rank and status, are subject to the 
same set of legal rules and principles. As Albert Venn Dicey put it, “The 
rule of law is contrasted with every system of government based on the 
exercise by persons in authority of wide, arbitrary, or discretionary powers 


of constraint,” for it involves the principle that “every official, from the 
Prime Minister down to a constable or a collector of taxes, is under the 


same responsibility for every act done without legal justification as any 


other citizen.” 


WRITTEN CONSTITUTIONS 


The modern notion of adopting a written constitution that defines the 
institutions and powers of government has deep roots in the biblical account 
of the covenant between King David with the tribes of Israel (2 Sam. 5:1- 
3), which served as a model for the later use of oaths, covenants, contracts, 
and constitutions as means of defining the responsibilities of rulers and 


ruled, especially in Reformed political theology.*° Another important source 
was the widespread medieval practice by which kings issued charters 
guaranteeing the rights of monasteries, abbeys, churches, hospitals, 
orphanages, universities, and towns. These included the famous Magna 
Carta of 1215 and Forest Charter of 1216, which, as John Witte Jr. has 


pointed out, became key “anchor texts for Anglo-American 


constitutionalism.’”*! 


Revolutionary political events in seventeenth-century England brought 
these ideas and practices into sharp focus. Following their military success 
in the first two phases of the English Civil War (1642—46, 1648—49), the 
parliamentary forces under the leadership of Oliver Cromwell deposed, 


tried, and executed King Charles I for breach of his oath of office.*” During 
this period, a series of constitutional manifestos were prepared under the 
title of An Agreement of the People by participants in Cromwell’s New 


Model Army. One of these documents read as follows: 


We the free People of England, to whom God hath given hearts, means and opportunity to effect 
the same, do with submission to his wisdom, in his name, and desiring the equity thereof may be 
to his praise and glory; Agree to ascertain our Government, to abolish all arbitrary Power, and to 
set bounds and limits both to our Supreme, and all Subordinate Authority, and remove all known 
Grievances.4 


While these agreements never became law, an /nstrument of Government 
(1653) was adopted as the written constitution of England during the rule of 
Cromwell, following the deposition and execution of Charles I in 1649. 


Around the same time, English colonists in North America had established 
political communities in which ideas of independent self-government were 
developing. Viewed from the perspective of British law, the constitutional 
foundations of these settlements derived from the authority of the Crown 
and Parliament, but the practice of many of the colonies was to self- 
constitute themselves as a body politic through a solemn pact or covenant. 
One of the most famous was the Mayflower Compact of 1620, subscribed 
by the first inhabitants of the colony established at Plymouth in what is now 
the Commonwealth of Massachusetts. The compact declared the formation 
of the colony in the following terms: 


In the name of God, Amen. We, whose names are underwritten, the loyal subjects of our dread 
Sovereign Lord King James, by the Grace of God, of Great Britain, France, and Ireland, King, 
defender of the Faith, etc. 

Having undertaken, for the Glory of God, and advancements of the Christian faith and honor 
of our King and Country, a voyage to plant the first colony in the Northern parts of Virginia, do 
by these presents, solemnly and mutually, in the presence of God, and one another, covenant and 
combine ourselves together into a civil body politic.4° 


Another example was the original constitution of Connecticut, which was 
based upon a federating covenant between the people of three separate 
towns. The Fundamental Orders of Connecticut declared as follows: “We 
the Inhabitants and Residents of Windsor, Hartford and Wethersfield ... do 
associate and conjoin ourselves to be as one Public State or 
Commonwealth; and do for ourselves and our successors and such as shall 
be adjoined to us at any time hereafter, enter into Combination and 
Confederation together.”*° 
Drawing inspiration from these kinds of documents, the highly influential 
English philosopher and publicist John Locke (1632-1704) gave elegant 
expression in his Second Treatise of Government (1689) to the underlying 
idea of a “social contract,” by which the people constitute themselves into a 
political society and a “contract of government” by which they establish a 
government that is accountable to them. But the basic idea of a founding 
covenant was much older than Locke. Johannes Althusius (1557—1638), a 


German jurist and early theorist of a kind of “social federalism,”*’ had 
more than half a century earlier offered an account of society in which all 
groups—families and villages, towns and cities, guilds and religious 
associations, provinces and commonwealths—are formed and joined 
together by a series of federative compacts and agreements that together 


constitute a kind of lex fundamentalis (basic law), which binds rulers to 
their duties of office.*® 


JUDICIAL REVIEW 


The institution of judicial review is today one of the primary mechanisms 
by which constitutional limitations on the powers of government are 
practically enforced. It can be exercised in relation to executive action and 
legislative enactments, and it can be exercised by specialist constitutional 


courts or generally by all courts of competent jurisdiction.” It can also be 
implemented in relatively “weak” or “strong” forms, particularly in relation 


to the protection of human rights.°? In all these forms, judicial review has a 
complex and controversial relationship with another important 
contemporary constitutional doctrine: the separation of powers. Writing in 
1748, the French political thinker Baron de Montesquieu (1689-1755) 
famously claimed in his The Spirit of Laws that liberty is most effectively 
protected where legislative, executive, and judicial powers of government 


are distributed among three distinct and separate institutions.°' Writing 
about two decades later, Blackstone similarly observed in his Commentaries 
on the Laws of England that the English constitution established a 
“balance” between the Crown and the two Houses of Parliament so that 


each performed a “mutual check” upon the other.” Influenced by these 
ideas, one of the leading architects of the US Constitution, James Madison, 
advocated the separation of powers in the following terms: 


It may be a reflection on human nature, that such devices should be necessary to control the 
abuses of government. But what is government itself, but the greatest of all reflections on 
human nature? If men were angels, no government would be necessary. If angels were to govern 
men, neither external nor internal controls on government would be necessary. In framing a 
government which is to be administered by men over men, the great difficulty lies in this: you 
must first enable the government to control the governed; and in the next place oblige it to 


control itself.>° 


Madison’s colleague Alexander Hamilton argued that the judiciary would 
be the “least dangerous” of the three branches of government because it 
would have “neither force nor will, but merely judgment,” but he also 


maintained that the courts would have the weighty responsibility to “declare 
all acts contrary to the manifest tenor of the Constitution void.”>4 
Hamilton’s reasoning was repeated about fifteen years later by Chief 
Justice John Marshall in the first US Supreme Court decision to exercise the 
power of judicial review. The argument was that judicial review is the result 
of an application of two principles: first, that it is the particular function of 
courts to determine and apply the law, and second, that the Constitution is a 
superior or paramount law binding on the executive, the legislature, and the 
courts alike.” Judicial review is controversial, however, from the point of 
view of democratic theory, principally because it empowers unelected 


judges to overrule laws enacted by democratically accountable legislatures.” 
© One line of argument is that judicial review is democratically legitimate 
because it is the people themselves who establish the constitution and 
authorize the courts to enforce it.” A second argument is that judicial 
review is necessary to protect the rights of minorities from interference by 
oppressive majorities. Opponents of judicial review respond that 
constitutional language is often vague and that judges inevitably impose 
their own moral and political views when interpreting and applying 
constitutional restrictions on power.*’ Others argue that judicial review 
should be limited to ensuring that the democratic system is operating fairly. 
0 Controversies about constitutionalism and constitutional law thus often 
turn into debates over legal language and its interpretation.°! Interestingly, 
these debates are shaped by differences in the approach to the interpretation 
of the Bible and church tradition adopted by Catholics and Protestants. 
One of the paradoxes of contemporary constitutionalism is that, while 
almost every independent nation-state in the world today has a written 
constitution, the average constitution lasts only nineteen years,® and many 
countries have what scholars have called “sham,” “facade,” or “nominal” 
constitutions, which neither constrain state power nor accurately describe 
the practical operation of the government.®* As with human rights,°° it is 
possible that we can entertain utopian hopes for a kind of constitutionalism 
that seeks to harness “the power of narrative, symbol, ritual and myth” in 
order to reshape not only political reality but also social life and human 
nature.°° Jean-Jacques Rousseau began his Du contrat social with the 
promise that he would reason with “men as they are and laws as they can 


be,”°’ but his scheme was utterly utopian and “unwittingly set the stage for 


the totalitarian states of the twentieth century.”68 Several recent titles have 
explored the way in which constitutions can function as a kind of civil 
religion within a society and have analyzed them in terms of theological 


categories such as faith, redemption, scripture, and tradition.®? This 
approach reflects something of a theological turn in constitutional 
scholarship, not altogether out of place perhaps in the postmodern climate 
of our age. In this context, it may be beneficial to observe that Christianity 
offers not only a constructive contribution to the development of 


constitutional law but also a salutary warning against constitutional 


perfectionism and the pride of reason. ”? 
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CHAPTER 27 


RAL LAW 


Christianity inherited some of its ideas and institutions of procedural justice 
from biblical Judaism.! The Hebrew Bible word şdq is the root of such 
words as saddiq (the just), saedceg (the fair order), and s“dagam (the just 
deed). In the ancient Jewish world, justice ultimately remained an act of 
God as the righteous judge (Ps. 7:11; Jer. 12:1). But God delegated his 
power of judgment to the king, who, directly or through judges, passed 
divine judgment for the community (Ps. 72). God rebuked the king if he fell 
short: “How long will you judge unjustly, and show partiality to the 
wicked? Give justice to the weak and the fatherless; maintain the right of 
the afflicted and the destitute. Recue the weak and the needy, deliver them 
from the hand of the wicked” (Ps. 82:1—4, Revised Standard Version). 

In biblical Judaism, the ruler had a central duty to preside over trials, and 
the Bible called it a great sin to condemn the righteous without a fair trial or 
unjust procedure and sentence (2 Sam. 4:11; 1 Kings 2:32; Prov. 24:24). 
God wants the innocent to be set free (Exod. 21:1-3, 6—8) and the guilty 
properly punished (Exod. 23:7). The Bible placed a premium on truth- 
telling in trials, as the Decalogue made clear: “You shall not bear false 
witness against your neighbor” (Exod. 20:16; Deut. 5:20 RSV). To better 
reach the truth, Mosaic law called for two or more witnesses to testify to 
important facts (Deut. 19:15), for careful inquiry by judges into the 
truthfulness of the testimony (Deut. 19:16-19), and for severe punishment 
of perjury (Deut. 19:19-21). 

In both civil litigation and criminal prosecution, biblical law called for 
formal courts: “You shall appoint judges and officers in all your towns ... 


and they shall judge the people with righteous judgment” (Deut. 16:18). 
These judges were not to ignore or exhibit bias against the petitions of the 
poor and vulnerable (for example, Isa. 1:23; Jer. 5:28; and Amos 5:11—12). 
They were not to “show partiality, nor take a bribe,” but “follow what is 


altogether just” (Deut. 16:19-20). Moreover, the law commanded, “You 
shall have the same rule for the sojourner and for the native, for I am the 
Lord your God” (Lev. 24:22). 

In the New Testament, Jesus repeated the admonition that judges were 
not to act “by appearances,” but to render righteous judgments (John 7:24). 
Jesus said further that a judge would be judged by God as he himself had 
judged others (Matt. 7:2), thereby encouraging vigilance and fairness. Jesus 
encouraged his followers to “go tell it to the church” to resolve disputes 
among themselves (Matt. 18:17), and several New Testament texts set out 
basic rules for church order and procedures to be used by bishops and 
councils. But Christians could litigate and testify in secular courts, and even 
Saint Paul called in his procedural rights as a Roman citizen when 
prosecuted (Acts 25:12). 

Before the fourth century, Christian bishops resolved most questions and 
quarrels for Christian clergy and laity in their own church courts. This 
procedure started as a kind of informal arbitration, but it soon acquired the 
formal characteristics of a trial, judgment, and settlement. In 318, the first 
Christian emperor, Constantine, officially accepted the jurisdiction of the 
bishops (audientia episcopalis), subject to the final authority of the 


emperor.” The bishops who heard cases in their weekly audiences used the 
Roman procedural law of the imperial judges, especially the rules of 
“extraordinary cognition” (cognito extra ordinem) in order to reconcile the 
duties of the Christian faith with legal questions and disputes of daily life. 
All bishops were expected to act skillfully as judges, following Roman 
procedural rules, which most bishops learned as part of their basic 
education in law and (legal) rhetoric. 

Combining the Roman tradition of administering procedural law under 
the authority of the emperor with the biblical idea of rendering righteous 
judgment on behalf of God, the bishops soon developed a distinct concept 
of justice and jurisdiction. Of course, they said, God was the highest judge, 
acting ultimately in the Last Judgment. But bishops—and eventually all 
other judges—were representatives of God when acting in court. They had 
to behave like God and respect God’s rules in order to avoid guilt 


themselves. Lactantius, the teacher of emperor Constantine’s children, 
emphasized the ultimate power of the supreme judge, the Christian 
emperor, to keep public order and thereby delay the end of the world (2 
Thess. 2:6ff.). This the emperor did by ensuring that all judges followed just 
procedures and rendered just judgments on the basis of sufficient evidence 
and the common standards of justice, not acting on individual whim, 
preference, or prejudice. Judges in so doing, Lactantius said, were an 
embodiment of the Christus medicus. They gave the right “medicine” for all 
sins—healing the wrongdoers, remedying their victims, and rewarding the 
righteous. Each trial and case thus assumed an eschatological role for the 
accused individual as well as for society as a whole. 

Justice in church courts required that each case establish true facts, and 
that in criminal cases the punishment reflect the gravity of the crime. To 
ensure such justice, the church fathers insisted that bishops, when sitting as 
judges, should not act on their own but should have advisers to help them. 
Moreover, the possibility to seek the advice of a higher bishop or even the 
emperor expressed the ideal that a more experienced judge might find a 
wiser verdict. 

After a final judgment was given by the bishop’s court, a case could be 
brought to the court again. This exclusion of double jeopardy applied to 
God, too, the church fathers argued. God could punish only those sins that 
had not yet been punished or remedied by a human court. The just sanction 
of a judge, therefore, had eternal consequences. Here was a direct 
application of Jesus’s words to Saint Peter and by apostolic succession to all 
bishops and other clerical authorities: “Whatever you bind on earth will be 
bound in heaven; whatever you loose on earth will be loosed on heaven” 
(Matt. 16:19). 


THE ROMAN-CANONICAL LAW OF PROCEDURE 


The Germanic kingdoms that replaced the Western Roman Empire after the 
fifth century accepted this procedural law tradition of the empire and 
enacted laws of their own in order to define the necessities of just 
jurisdiction. They were helped not only by the scattered Roman law texts 
that survived in their kingdoms but also by hybrid texts, such as the 
Mosaicarum et Romanarum legum collatio, a fourth-century collection of 


Mosaic and Roman laws put side by side. Other Roman traditions were 
maintained by the canon law and church courts. In the early sixth century, 
for example, Pope Gregory I underlined the need for certainty in deciding a 
case. No judgments should be given, no civil awards granted, and no 
criminal punishment imposed, Gregory insisted, if the judge was not certain 
about the guilt of the defendant; this was an early statement of the concept 
of burden of proof. 

The Carolingian ecclesiastical reformers of the ninth century sought to 
liberate the clergy and the church courts from the rule of secular powers, 
particularly in the field of procedural law. They argued that clerics should 
enjoy the so-called privilege of forum and be judged only by church courts, 
not secular courts. They further invented ecclesiastical privileges like the 
actio spolii (protection against plundering) by which land taken by violence 
first had to be restored to the prior possessor before any litigation about the 
right to possess the land could begin. This rule was designed especially for 
bishops, who could not afford litigation when a rival had deprived them of 
their diocese and stripped them of all financial and political means. 

These ninth-century reformers also reinterpreted the nature of the 
judiciary and the purpose of jurisdiction. If judicial judgments prepared 
society and its members for the Last Judgment, they argued, judges had to 
receive more guidance. Such guidance was all the more urgent since a judge 
who reached a wrong judgment or imposed an excessive punishment 


committed a sin that could cost him his own salvation.* While proper legal 
procedures and just judgments could lead the judge, the accused, and all of 
society on the way to salvation, unjust procedures and judgments could 
provoke God’s anger and the destruction of society. 

These solemn realities led to two enduring reforms of procedural law. 
The first reform was the promulgation of a new set of procedural rules for 
judges to follow that were designed to guarantee the lawful and effective 
application of the law in individual cases. These rules of procedure 
restricted judicial discretion but did so in an effort to protect judges from 
divine sanction if they judged unjustly. Judges had to learn these procedural 
rules and to document their compliance with them by keeping written court 
records. Traditional forms of judicial discretion, operating in accordance 
with the judge’s conscience, were now replaced by the idea of a just order 
to be realized and implemented by a rule-bound judiciary. Higher judges, 
sitting on appeal, could check the written record of the tribunal below them 


to see whether lower court judges had followed proper rules of procedure, 
and they could issue remedies or reversals if these procedural rules were 
breached. The ninth-century collection of canons by a certain Angilramnus 
was thought to be the first set of procedural rules for every step of the trial 
—from accusations and pleadings to judgments and remedies. While this 
text was later found to be a forgery, a number of such judicial procedural 
rule books came forth in the next five centuries. 

The second important reform was to give parties the right to appeal their 
case to a higher judge. By the late eleventh century, this appeal was 
ultimately to the pope, as head of the church and representative of God, 
with competence to dispense final human justice. This right of appeal had 
powerful political implications in the Middle Ages. As the highest judge in 
all of Christendom, the pope now claimed the suzerainty over all secular 
princes, including the emperor, and established the standards for justice that 
all princes had to obey in their territories. In cases of disobedience, the pope 
could intervene and depose and replace these disobedient rulers. 

From the ninth century onward, various clerics defended these new rules 
of procedure as essential means to achieving Christian standards of justice 
and preparing society and its members for the heavenly life hereafter. 
Archbishop Hincmar of Reims, for example, in 860 argued that all 
Christians who appeared in court would thereby know that God was judging 
them not according to Roman, Salic, or Burgundian law but ultimately 
according to the divine laws reflected in the rules and procedures of the 
courts.* One effect of this teaching was to soften the distinction between 
civil and criminal matters. Criminal law dealt with cases of possible 
criminal punishment by the authorities; civil cases obliged guilty defendants 
to pay damages to or desist from harming their victims. But from the lofty 
eschatological perspective of the day, there was no real difference in the 
ultimate treatment of civil and criminal cases. The judge’s task was to make 
accusers and defendants whole, to make them righteous again before God 
and society by ordering a just remedy or punishment. Even so, judges had 
to handle criminal cases with greater care due to the higher risk of 
permanent harm to the parties and eschatological consequences for the 
entire society. 

These ninth-century Carolingian reforms of procedural law were 
important first steps in the development of the so-called Roman-canonical 
law of procedure that came to dominate church courts and secular courts in 


the High Middle Ages and for centuries thereafter. A central maxim of this 
procedure was that each trial now clearly involved three persons: the judge, 
the actor or plaintiff, and the accused party. The accused had the right to 
counsel; if he could not afford one, the tribunal was obliged to provide legal 


counsel.” Another maxim was that ecclesiastical judges had to document 
their trial following procedural rules, so that higher judges could see 
whether all procedural rules had been respected. In contrast to the open 
proceedings of earlier Germanic kingdoms, Roman-canonical procedures 
were to be closed to the public, isolating the judge from the possible 
distractions and influences of the community. The judge alone was 
responsible for ensuring a fair and just procedure in each case under the 
supervision and review of higher authorities of the church, the pope in the 
last instance. 

In order to establish uniform justice and procedures in all cases in 
Christendom, the pope sent delegate judges to instruct local judges on the 
Roman-canonical laws of procedure. The delegate’s decrees were often cast 
in more generic form and adopted as standard procedural guides for local 
ecclesiastical and secular courts alike. This system of the delegated judge, 
whose decrees were often backed and bolstered by local bishops and local 
synods, helped establish uniform procedural laws throughout much of 
Continental Europe. Even English law fell in line at an early stage, as 
medieval English churches and monasteries appealed to the pope, who sent 
a delegated judge and instructed him on how to decide cases depending on 
the findings. 

Furthermore, the pope claimed a general competence to decide any cases 
involving a denial of justice in defiance of proper canon laws and 
procedures. Every local prince or secular authority whose jurisdiction did 
not meet the standards established by Roman-canonical law, therefore, 
risked possible interference by the Apostolic See. Even in the Holy Roman 
Empire, after 1346, the emperor granted the electoral prince-bishops 
jurisdiction free from his imperial intervention, save in extreme cases of 
denial of justice. 

These Roman-canonical procedural laws became ever more refined and 
systematic as the substantive laws of the medieval church and state became 
ever more sophisticated. In the twelfth century and thereafter, the Roman 
Catholic Church systematized and greatly expanded its substantive canon 
law rules, eventually governing many aspects of public, private, and penal 


life and law. The church also greatly expanded and routinized its church 
courts and other institutions of church government. Medieval secular 
authorities, too, systematized and expanded their civil laws and governing 
institutions. What helped integrate these medieval canon laws and civil laws 
in medieval Christendom was their common use of Roman-canonical 
procedural laws under the final authority of the papacy. These procedures 
were set out in an expansive new medieval literature of “orders of the law” 
(ordines iuris); the most famous such procedural text was written in 1215 


by Tancred of Bologna.° 


THE INQUISITION AND ITS PROCEDURAL INNOVATIONS 


Another important, although controversial, procedural innovation made by 
the medieval church was the introduction of the inquisition procedure, 
alongside the regular operation of Roman-canonical procedural laws. The 
inquisition introduced to the Western tradition the prototype idea of a 
prosecutor tasked to initiate criminal prosecution of serious crimes. While 
the inquisition eventually devolved into a brutal and violent form of 
repression and was ultimately rejected, the idea of criminal prosecution 
initiated by the highest executive authorities eventually became 
commonplace in the Western legal tradition. 

Until the eighteenth century, most laws of procedure in Europe called for 
an accuser or victim to start a lawsuit without much distinction between 
private litigation and public prosecution; this was called the ordinary 
procedure (processus ordinaries). Both parties were compelled to help find 
the truth. Prior to the establishment of a trial (/itis contestatio), the 
adversaries had to swear an oath of calumny, vowing to hide nothing and to 
speak the truth only. The plaintiff had to prove his accusation, and if he 
failed, he could be punished with the verdict destined for the guilty party. It 
was therefore even more risky to accuse or denounce an important person, 
for fear of reprisal. Thus, in cases involving important people, including 
notably the clergy, the function of accusation often fell to the courts 
themselves. 

In the later twelfth century, Pope Innocent III allowed church courts to 
proceed directly against suspected clerics, with or without a formal 
accusation from another party. Initially, this exception was reserved for 


cases of real public scandal, as an effort to maintain order and discipline in 


the church.’ By the early thirteenth century, however, this disciplinary 
practice became more common and led to an independent form of criminal 
procedure called the processus extraordinarius. This was the inquisitorial 
procedure. Its rules and procedures were documented in detail by the great 
thirteenth-century jurist Albertus Gandinus and became a standard form of 
procedural law in the later Middle Ages. 

Unlike the ordinary procedure with its carefully enumerated rules and 
procedural formality, the inquisitorial procedure was very flexible, often 
waiving formalities and leaving a great deal of discretion to the inquisitorial 
judge. Routine criminal cases, such as an adultery prosecution, for example, 
could be heard in secret and decided without the betrayed victim even 
knowing about it. But serious criminal cases, involving grave offenses, 
were carried out with maximum publicity. A great crowd would be gathered 
on the day of judgment, and the judgment would be pronounced publicly in 
order to ensure its proper execution in or outside the town. This theater of 
justice, as it was called, could also include a public confession of the 
criminal, to show his or her repentance, and various shame punishments 
designed to bring contrition and confession. In medieval France, this 
tradition was called the amende honorable and was carried out in front of 
the cathedral to ensure reconciliation of the sinner with God and the 
community. 

The inquisition was initially deployed to root out the worst crimes of 
heresy. The pope usually appointed specialist inquisitorial judges to lead 
these cases; many of them were Dominican friars. When collecting 
evidence of heresy, the inquisitors were permitted to detain the accused in 
prisons, to fine them, to have them whipped, or to ban them temporarily or 
altogether from the community. Judges could also subpoena witnesses, on 
pain of punishment if they failed to appear or testify. Many of these 
procedural features of the inquisition—the use of special prosecutors, 
subjecting defendants to pretrial arrest, detention, and investigation, and 
subpoenas of witnesses—would become commonplace in the Western legal 
tradition, long after the inquisition was banned. 

The inquisitors could also collaborate with the secular authorities to use 
torture to extract confessions from the accused. This was viewed as an 
essential step of collecting certain evidence and ensuring that the sinner 
could receive the sacrament of penance and be saved from eternal death for 


their unconfessed sins. If the evidence was not sufficient to convict a 
suspected heretic, the inquisitorial judges would adjourn the procedure until 
further dispositive evidence was found (absolutio ab instantia). In 
rendering such provisional judgment, however, the judge had discretion to 
order various forms of public disciplinary punishment short of execution. 

In the mid-thirteenth century, particularly in southern France, the first 
local church councils drafted rules for this new inquisitorial form of 
criminal prosecution. By the fourteenth century, bulky specialized manuals 
were issued devoted to this inquisitorial procedure alone. The most popular 
of these was the Practica officii inquisitioni of Bernardo Gui, which 


introduced the formalized ex officio procedure of the inquisition. This 
inquisitorial procedure became a terrible, often violent means of repression, 
inflicting massive suffering on the accused and ample trauma on the crowds 
who gathered in fascinated horror at these spectacles. 

This medieval inquisitorial procedure against heretics became the model 
for later inquisitorial procedures against suspected “witches” and other 
serious criminals. This procedural extension was formulated in the papal 
bull Summis desiderantes affectibus (1484) of Pope Innocent III. In 1487, 
two Dominicans—Jacob Sprenger and Heinrich Institoris—developed the 
Mallus Maleficarum (the witchcraft hammer), the basic manual for 
interrogating alleged sorcerers and witches in many parts of the empire. 
Although this procedure was based on the medieval inquisition, it was 
mainly used in Spain, France, and their colonies in the sixteenth and 
seventeenth centuries. This inquisitorial method eventually was also used 
for the investigation and punishment of several other crimes, including 
incest and polygamy, triggering several famous books on this subject by 
authors such as Jean Bodin and Johann Wier. 

Judgments in inquisition increasingly depended on the arbitrary power of 
judges. Indeed, already in the late twelfth century, every such punishment 
by inquisitors was called literally an “arbitrary punishment” (poena 
arbitraria). The case did not necessarily depend on an enacted statute, and 
the form of punishment could follow customary laws or the judge’s own 
discretion. A common medieval saying demanded the benevolent treatment 
of the accused in cases of doubt (in dubio pro reo) more for the benefit of 
the inquisitorial judge, who might face eternal consequences for his 


injustice, than for the accused, whose life and liberty were in peril.” 


In the thirteenth century and thereafter, the arbitrary and repressive 
inquisitorial procedure became more and more controversial, particularly 
when the inquisition became so brutal and was taken up by some secular 
authorities and used to investigate all manner of routine legal and 
administrative matters. Both canonists and civilians called anew for 
uniform procedural rules and standards and for limited judicial discretion. 
They also insisted that criminal cases could be brought based on enacted 
laws not by arbitrary decisions of a judge or other official. An important 
impetus for these reforms came from the decree Pastoralis cura and the 
Constitutio Saepe of 1314, in which Pope Clement V mandated immediate 
application of minimum procedural requirements for every case, even in 
cases of interim summary jurisdiction. These new canon laws became 
starting points for later medieval canonists and legists to call for stronger 
limits on the power of even the highest human judges. These canonical 
efforts might have been one source of the idea of due process of law, which 
English common-law authorities took up in the fourteenth century based on 
Magna Carta (1215), including the admonition that no criminal punishment 


could be imposed without a prior law (nulla poena sine lege).'° 


THE EARLY MODERN REFORMATION OF PROCEDURAL LAW 


While the inquisitorial procedure continued in some parts of Europe until 
the eighteenth century, particularly in Spain and its Latin American 
colonies, the sixteenth-century Reformation helped renew the traditional 
Roman-canonical procedural law in state courts. Protestant reformers 
recalled the biblical idea that God called his whole people into a covenant 
with him and promised them great blessings if they obeyed divine law, but 
curses and condemnation if they strayed. Much like their first-millennium 
forbears, Protestants thus argued that every criminal act that was not 
properly prohibited and justly punished by the ruler could cause God in his 
anger to punish the unworthy country with war, diseases, and misery. This 
was one impetus for the creation of many important new codes of criminal 
law and procedure in the sixteenth century, including the Constitutio 
Criminalis Carolina of 1532, the French Ordonnance of Villers-Cotteréts of 
1539, and the Dutch Code of Philipp II of 1559. These codes not only 
defined particular crimes and secured common procedural standards for the 


community, but they also limited judicial discretion. These reformed 
sixteenth-century codes adopted most of the old Roman-canonical laws and 
procedures. Initially, they dropped local traditions of using lay jurors, save 
in England, leaving it to professionally trained judges to find justice, 
sometimes assisted by local academics who were sent the files of difficult 
cases (Aktenversendung) and asked to offer opinions in difficult cases 
(consilia). 

Both Protestant and Catholic reformers in this period also criticized a 
number of traditional medieval criminal procedures and argued for 
procedural reforms. Spanish reformer Juan Luis Vives, for example, argued 
that the Christian obligation of fraternal love and commiseration with the 
poor required the end of brutal practices of investigation and punishment. 
Thomas More and Michel de Montaigne declared that many other 
barbarous forms of medieval procedure were cruel and ill advised. How 
could people be expected to refrain from violence if the state used violence 
in its public punishments? Andrea Alciati demanded a just proportionality 
between the crime and its punishment. Moreover, he and others argued, 
convicts would be more useful to society and better prepared for salvation if 
they were put to mandatory labor in service of the community and given 
chaplains and other religious services to repair their souls. 

Protestant jurists, drawing on Lutheran theorist Philip Melanchthon, 
pressed natural law arguments for fair procedures, arguing that the natural 
right of self-defense should also apply to the rights of the accused to defend 


themselves in court.'! The accused should also enjoy the privilege against 
self-incrimination (nemo tenetur se ipsum accusare) and not be forced to 
give evidence adverse to their own interests. In the seventeenth century, this 
principle was grounded in Thomas Hobbes’s natural law idea that 


everybody has the right to use all means of self-preservation—including 


procedural means. !? 


Many early modern reformers took sharp aim at the traditional practice of 
torture, which was commonly used to extort confessions and extract 
information in criminal cases. Medieval Catholic authorities had regarded 
confession as an essential first step in receiving the sacrament of penance, 
without which the sinner faced eternal punishment in hell: “A one-time act 
of bodily torture to induce confession was thought to be a small price to pay 


for the eternal life of the soul.”!? Many early modern Catholic and 
Protestant critics, however, decried the brutality and violence of such 


methods and the grave harm that they inflicted on defendants and onlookers 
alike. Protestant critics went further, because their theology rejected the 
sacrament of penance altogether and thus the underlying rationale for 
torture. Every sinner had to confess directly to God, they argued, without 
the mediation, let alone coercion, of church or state authorities. All these 
critics argued that it was better for a judge in cases of uncertainty not to 
render judgment rather than using torture to find evidence that was often 
unreliable. It was better to leave all such uncertainties for God to judge at 
the Last Judgment. These main reform ideas were later summarized and 
expanded in the famous work of Cesare Marchese Beccaria, On Crimes and 


Punishments (1764).'* 

The seventeenth and eighteenth centuries witnessed a new European 
interest in the jury system. Traditionally, jurors had been regarded as 
society’s witnesses to a case. The jurors also ensured the community’s 
compliance with the remedies ordered in the case and everyone’s vigilance 
in protecting against further torts or crimes by the defendant. But in 
England and Scotland, critics argued that professional judges, hardened by 
long experience, were more prone to presume that most defendants who 
showed up in their courts were guilty, not innocent. John Locke argued that 
defendants who were sued for private offenses or charged with criminal 
offenses should be presumed innocent not guilty. David Hume argued 
further that jurors as representatives of the people were more likely to take 
an unprejudiced look at the accused and the evidence of his guilt. These 
ideas strengthened the use of juries in both private suits and criminal trials 
in common-law lands. On both sides of the Atlantic, the right to a jury trial 
under the procedural guidance of a judge became an important part of the 
Anglo-American common-law tradition. This right featured strongly in 
American colonial codes and in eighteenth-century and nineteenth-century 
constitutions. Eventually, common-law judges instructed juries to reach 


their verdicts in private suits on the “preponderance of the evidence,” and in 


criminal cases on proof of crime “beyond a reasonable doubt.” 15 


Early modern continental European courts, operating with the Roman- 
canonical law procedure, still had to establish “certain knowledge” of the 
facts before finding a defendant guilty. Like their medieval predecessors, 
these courts believed that the combination of two probabilities did not 
constitute absolute proof; hence the resort to torture to extract true 
confessions. But questions of certainty versus probability were becoming 


important epistemological questions at the turn of the eighteenth century, 
particularly among philosophers and mathematicians. Many European 
scholars eventually embraced Bayes’s theorem, which allowed for the 
combination of two probabilities to provide for certain enough proof about 
a given fact, event, or result. 

These new insights into probable knowledge helped to reform European 
laws of procedure and evidence. They provided a via media between the 
“certain knowledge” standards of Roman-canonical procedures and the 
arbitrary punishment standards of the inquisitorial procedure. These insights 
also allowed for cooperation between professional judges with deep 
knowledge of the law and lay jurors with capacity to make probabilistic 
findings of guilt or innocence based on their inner conviction (intime 


conviction).'° 


MODERN NATIONAL PROCEDURAL CODES 


These early modern reforms helped inspire the sweeping new codes of civil 
and criminal procedure that emerged in the aftermath of the French 
Revolution. The 1806 Code de Procedure Civile and the 1808 Code 
d’Instruction Criminelle, and their many progeny in France and throughout 
Europe and its colonies, remained true to the basic principle that all civil 
litigation and criminal prosecution needed to come to a perception of the 
truth. Both initiated new traditions, within and outside of France, of 
creating separate rules and procedures for private civil lawsuits and public 
criminal prosecution. But these codes were suffused with revolutionary 
democratic ideas, and they required public hearings before juries with little 
if any judicial oversight, open court proceedings for the public to bear 
witness, and the appointment or election of public prosecutors to pursue 
crimes. These procedural codes quickly proved unworkable, however, and 
new codes had to follow almost immediately. The later codes reestablished 
the role of professional judges, at least as supervisors of juries; they also 
introduced trained merchants to preside in trade courts, and a cassatory 
tribunal to handle appeals. 

All modern European countries eventually adopted comparable 
procedural reforms, especially the integration of lay jurors, public hearings, 
and public prosecutors filing the charges and defending the public interest. 


The democratic movement opened general discussions all over Europe on 
how to control the judiciary by the rule of law, including in some lands by 
constitutional civil and criminal procedural protections. When the German 
Empire drafted two codes in 1877 for civil and criminal procedure, the 
discussion was still not finished. New ideals emerged only slowly in the 
twentieth century, introducing new measures of security and alternative 
forms of punishment beyond incarceration. Today, most Western countries 
and many others have detailed procedural laws to help define the forum and 
jurisdiction of judges and courts and the rules and methods by which cases 
are adjudicated and judgments reached. Codes of civil and criminal 
procedure, some based on constitutional guarantees, set out in detail the 
rules of pleadings and motions, testimony and evidence, investigations and 
interrogations, fact-finding and judgments, private remedies and public 


punishments—all designed to ensure a measure of both justice and equity. !” 


CONCLUSIONS 


Many of these traditional teachings about civil and criminal procedural law 
remain in place in modern Western countries. The law today still ensures 
that private harms can be remedied and criminal offenses punished through 
proper procedures—fair trials with correct findings of facts, proper written 
records, professional legal counsel, and clear rules identifying faults and 
remedies, crimes and punishments. The rule-of-law principle still requires 
fair-minded judges and formal courts to administer the laws and to maintain 
consistent standards of judgment, albeit tempered by equity if needed and 
informed by jury verdicts when defendants call in this right. Many modern 
legal systems still make use of general and special prosecutors in criminal 
cases, subject defendants to pretrial arrest, detention, and investigation, and 
subpoena witnesses. Many of these basic popular ideas about procedural 
law are vestiges of a rich classical, biblical, and Christian heritage. 
Moreover, modern Western courtrooms, which are now large and open to 
the public, are still filled with traditional Christian and other symbols 
(except in France). They feature many formulaic words and rituals that echo 
centuries of earlier Christian beliefs and practices. Even the US Supreme 
Court, which has repeatedly called for the “separation of church and state” 
and “no establishment of religion,” sits in a courtroom heavily decorated 


with friezes bearing images of great biblical titans of law like Moses and 
Solomon; great Christian rulers like Justinian, Charlemagne, and King 
John; and great Christian jurists like Hugo Grotius, William Blackstone, 


and Chief Justice John Marshall.'!® These symbols are interspersed with 
images of other great lawgivers in world history—Menes, Hammurabi, 
Solon, Confucius, Octavius, Napoleon, and others, each holding symbols of 
justice, peace, and order. Carved into the walls and friezes of the courtroom 
are the weighty legal terms of justice, virtue, charity, wisdom, prudence, 
liberty, peace, harmony, security, and more. A winged figure called Divine 
Inspiration holds up scales of justice. All this iconography is meant to 
remind the justices, advocates, and public alike of the common ethical 
standards and the obligation of the judges to achieve justice. The removal of 
such symbols, which is currently occurring in some Western countries, 
including Germany, does not change the reality that justice must be done by 
proper legal procedures in accordance with a set of fundamental values that 
guide the court. 
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CHAPTER 28 


SAMUEL L. BRAY AND PAUL B. MILLER! 


INTRODUCTION 


In this chapter, we survey the development of the concept of equity, with 
particular attention to how it has been shaped by Christianity. We trace 
equity through Aristotle, Roman law, the Hebrew Bible, the New 
Testament, scholastic theology, canon law, the Magisterial Reformation, and 
the English Court of Chancery. We conclude by noting ways in which 
contemporary equity still bears the imprint, even if faint, of classical and 
Christian sources of the equity tradition. 

Because of the breadth of coverage, many complexities must be set aside. 
A single figure or case must stand for a myriad, and the through-line of 
development we follow means there is little attention to Eastern 
Christianity. But the reason for our focus is straightforward. Our goal is to 
trace the primary ways Christianity has influenced the law of equity as it 
developed in England and has been further developed in Commonwealth 
countries and the United States. 


CLASSICAL SOURCES OF EQUITY 


Aristotle predates the birth of Jesus Christ by more than three centuries, but 
his account of equity is foundational for later Christian sources. The word 
usually rendered “equity” (epieikeia) is used by Aristotle in different senses, 
and it is not easy to translate. It has been variously rendered in English as 
excellence, reasonableness, fairness, goodness, clemency, and moderation. 
Each rendering suggests different qualities in the relationship of equity to 
law, such as its softening of law’s rigor, its perfection of certain of the law’s 
deficiencies, or its prioritization of substance over form. These different 


shadings have influenced the reception of Aristotle’s work, as well as the 
wider interpretation of the nature of equity and of how it is realized when 
dispensed publicly. 

In the Nicomachean Ethics and Rhetoric, Aristotle presents equity as a 
moral and political ideal of justice. The essence of justice is giving others 
their due, morally. Law is essential to the realization of justice as a political 
virtue; so, too, for Aristotle, is equity. And equity is essential to justice not 
only as a political virtue but also as a personal virtue. Just persons are those 
who wittingly and willingly render to others what is morally their due. 
Often this is simply a matter of compliance with morally sound laws, but 
sometimes it means complying with imperfect obligations and other norms 
that are purely moral. And sometimes it is a matter of relinquishing one’s 
legal rights or powers, or of holding them in abeyance, in recognition that 
their exercise would be inequitable despite being lawful. Deliberative 
conduct of the latter sort is, for Aristotle, the mark of a person who is just in 
the fullest sense, abiding by the law but not insisting upon it out of self- 
interest, if doing so would bring about inequity for another. 

For Aristotle, equity springs from inherent infirmities of law and 
lawmaking, owing to limited foresight and the generality of law.’ 
Unavoidably, Aristotle says, laws that are generally just will produce unjust 
outcomes in cases that were not or could not have been anticipated by a 
lawmaker,’ whether because of crafty evasion, opportunism, extraordinary 
factual complexity, or aberrational facts. Aristotle thus situates equity 
adjectivally in a corrective relationship to law, to improve but not to impugn 
law. 

From these reflections, Aristotle was led to his highly influential 
depiction of equity’s functions: equity provides particularized correction of 
law in cases of exceptional inequity by suspending the operation of legal 
entitlements or by supplementing them. Equity, dispensed publicly on 
behalf of a polity, engages the general capacities of practical reason that 
allow our deliberation and conduct to be proven practically wise. To serve 
equity without undermining law (and thus justice), one who performs it 
must demonstrate practical wisdom (phronésis) in a wide range of 
activities.* These include discerning when a case requires equity, balancing 
equities between parties, identifying and giving public expression to 
reasons of equitable doctrine and practice that justify recognizing a 


grievance brought in equity, and devising remedial orders that resolve 
inequity without introducing fresh unfairness. 

Leading Roman orators (for example, Cicero) and jurists (for example, 
Ulpian) were influenced by the Greek philosophical tradition.” Aristotle’s 
view of equity was part of this influence, though it was repurposed to 
reflect distinctively Roman (and Stoic) perspectives on human nature, 
reason, good government, law, and justice.° In Cicero, equity (aequitas) is 
understood as a matter of justice and, thus, of the morality of one’s other- 
regarding conduct. Equity is the normatively controlling form of justice; it 
compensates for the inherent deficiencies in the law’s attempt to ensure that 
all receive their due as a matter of right reason.’ Justice is again understood 


as a matter of personal and political virtue.® 

Roman orators and jurists, too, were of the view that natural justice is 
realized primarily through law. But, in a way that was consistent with the 
notion that equity is a matter of deciphering what natural justice requires in 
particular circumstances that defy expectation and convention, they 
recognized that legal justice is, or can be, morally infirm.’ Law by itself can 
work injustice; as Cicero said, “The strictest law can cause the greatest 
injustice” (summum jus, summa injuria).'!° But equity—more often in 
Roman sources understood as an impulse operating within law, not external 
to it—can perfect the law, correcting or supplementing it to resolve 
inequity. Law animated by equity enables the more complete manifestation 
of justice as political virtue. The notion that equity can serve as a cohesive 
basis of immanent self-correction or adaptation of law is rooted in shared 
convictions—convictions about the existence of natural law and about the 
individual’s capacity to discern its entailments in hard cases. In turn, the 
imperative to interpret and enforce law equitably is understood to be one of 
natural justice (that is, of perfectionistic striving for better conformity with 
the requirements of natural law). 

Roman law (like Greek law) had no separate courts of equity. There 
were, however, principles and practices that resonate with late medieval and 
modern equity. For example, the edict of a praetor, “while formally 
respecting the civil law,” would “practically modif[y] its working at a 
number of points where conditions called for such modification”—in a 
rough parallel with Frederic William Maitland’s famous description of 


equity as a system of appendages to the common law.!! Certain Roman 


jurists invoked aequitas in arguing for purposive interpretation of legal 
texts. And in the later Roman Empire, emperors were attracted to the notion 
of a plenary prerogative power to dispense equity independently or at a 
remove from ordinary law—a notion that would also attract English kings 
centuries later. 


EQUITY IN THE HEBREW BIBLE 


In the Hebrew Bible, two central characteristics of God and his reign are 
righteousness and judgment or justice (tzedek and mishpat). With these is 
sometimes included a third—“equity.” As the psalmist says, God is coming, 
and he “will rule the world justly, and its peoples with equity” (Ps. 98:9 
New Jewish Publication Society of America Tanakh). The Hebrew word 
typically rendered “equity” (meshar) has a spatial or topographic sense— 
referring to flat, level ground, like a plain—as well as a moral sense, 
referring to a fair or just decision. That is, it refers to level ground and to a 
judgment that is “on the level.” The same pairing of moral and topographic 
senses occurs with the Latin word for equity (aequitas) and a cognate 
whose semantic domain includes “even, level, flat” (aequus). 

Evenhanded justice is most often ascribed to God and to the Davidic 
king, especially in the Psalms. The reference to equity in these contexts may 
draw on the practice of ancient Near Eastern kings, who would sometimes 
issue a decree at the start of their reign that gave release to debtors (a 
proclamation called misarum in Akkadian). But the triad of righteousness, 
justice, and equity is not simply for monarchs: it is supposed to mark out 
every person who is instructed in wisdom (Prov. 1:3). Such a person is able 
to apply moral norms with a grasp of what the situation requires (for 
example, Prov. 26:4—5). 

One can also find in the Hebrew Bible certain ideas that are associated 
with equity in the Greek and Roman sources. For example, there is a place 
for exceptions to be expressly stated within legal texts,!* and perhaps even 
for exceptions to be made in the application of the law.'? Mercy, 
moderation, and clemency are praised (for example, Exod. 34:6; and Ps. 
85:5 Septuagint). Moreover, there is an extensive reliance on narrative, both 
in the form of legal texts and more generally as a mode of ethical 


instruction (for example, 1 Kings 3:16—28).'* This use of narrative has the 


effect of heightening the need for practical wisdom in how the law is 
applied. 

Yet there is an important difference. Aristotle’s equity is premised in part 
on the inadequate foresight of the lawmaker, but the divine lawmaker has 
no such limitation. The law itself—the divine law reflected in the Shema, 
the Ten Sayings, the Torah, and all the moral norms contained in the Tanakh 
—is never conceded to be imperfect and in need of correction (Ps. 19:7— 
11). It is true that the law develops over time (from Exodus to 
Deuteronomy, for example) and that it includes not only broad principles 
but also judgments specific to a time and place. Even so, without a deficient 
lawmaker who gives a deficient law, the Hebrew scriptures do not have a 
category for corrective adjustment of the law based on particular 
circumstances. Perhaps for this reason, even though the Hebrew Bible has 
various threads that are associated with equity in Greek and Roman legal 
thinking, it is still the case that evenhanded justice, legal exceptions, 
clemency, and practical wisdom are never tied together into a single concept 
that is distinguished from law itself. 


EQUITY IN THE NEW TESTAMENT 


In the New Testament, too, divine justice is a major theme. The emphasis 
falls on how divine justice is satisfied by the death of Jesus Christ in the 
place of fallen humanity (for example, Mark 10:45; Rom. 3:25-26; and 2 
Cor. 5:20-21). There is also vast ethical teaching by Jesus and the apostles, 
and although the most central theme in that teaching is love (for example, 
John 13:34-35; and 1 Cor. 13), the personal virtue of justice is not 
peripheral (for example, Luke 11:42). 

In the New Testament, the Aristotelian concept of equity appears 
primarily in letters attributed to the Apostle Paul. In several places, Paul 
uses the familiar Greek words for equity (epieikeia, epieikés) in exhorting 
Christians to show the personal virtue of equity, specifically a quality of 
gentleness and a willingness to abandon one’s own rights. Although this is a 
necessary virtue for leaders of the church (1 Tim. 3:3), it should mark the 
conduct of all Christians (Phil. 4:5). 

In addition, Paul exhorts the members of the Corinthian church to give 
out of their material abundance to satisfy the needs of their poor brothers 


and sisters in Jerusalem (2 Cor. 8:13). It is not a question of the Corinthians 
needing to give away everything they have, says Paul, but rather of 
achieving an “equality” (King James Version) or “fair balance” (New 
Revised Standard Version). This is not a strict equality, but a kind of 
proportional equality, and commentators have recognized the affinity with 


Aristotelian equity.!° 

There is scant attention in the New Testament to equity’s contribution to 
justice as political virtue. Nevertheless, some motifs in the New Testament 
are developed later in the equity tradition. The most important is the Pauline 
contrast between the letter and the spirit of the law: “The letter killeth, but 
the spirit giveth life” (2 Cor. 3:6 KJV). 

Over the following centuries, across the Christian countries of the East 
and West, a central concern was the need to profess, expound, and inculcate 
in the next generation the Christian faith. Yet we cannot recount in detail the 
history of Christianity. Instead, in the next three sections, we turn to the 
contributions to equity of scholasticism, canon law, and the Magisterial 
Reformation. All three developments would significantly affect thinking 
about equity in the common-law world. 


THE CONTRIBUTION OF SCHOLASTICISM 


Among the scholastics, the treatment of equity by Aquinas was the most 
extensive and influential. Taken in broad outline, Aquinas’s account is 
deeply indebted to that of Aristotle. Like Aristotle, Aquinas views equity 
and law as modes of justice and understands justice as a matter of personal 
and political virtue.!© For a person to be just, he or she must render to 
others their due as a matter of both law (to the degree that it specifies the 
requirements of right reason) and equity (in a situation in which following 
or invoking the law would, exceptionally, be contrary to right reason). For a 
polity to be just, it must provide for substantively just laws and their 
enforcement, as well as for the moderation of law through some reliable 
institutional mechanism for dispensing equity. 

Like Aristotle, Aquinas places equity above law, not because he thinks it 
superior or an alternative to law but rather because it is necessary for the 
law’s perfection. An individual guided solely by law and deaf to equity’s 
demands could not be fully just. In turn, a polity that provides for law but 


not equity will fail to realize justice adequately, for it will have turned a 
blind eye to injustices generated or tolerated by law. In Aquinas, too, one 
finds a conception of equity built upon precepts of classical natural law 
theory, with its emphasis on universal moral truths and humans’ inherent 
capacity to rationally discern them and to act in accordance with them. 

While Aquinas’s conception of equity mimics the structure of Aristotle’s, 
there is divergence and innovation on substructure and on substance. 
Substructurally, the metaphysics, moral psychology, and anthropology of 
Aquinas’s account are unmistakably Christian. Pagan natural law theory is 
displaced by Christian natural law theory. Thus, in his account of the 
existence and requirements of natural law and of our capacity for discerning 
those requirements, Aquinas invokes divine will and endowment. 
Moreover, the imperative to realize justice—that is, to provide law and to 
act lawfully, and to dispense equity and to act equitably—is mandated as a 
matter of faith and reason. It is through justice that one realizes and makes 
plain one’s embrace of one’s fellow human being as a child of God, entitled 
to neighborly love and respect, including such respect as is shown by 
ensuring that each receives what is morally his or her due. 

The Christian substructure of Aquinas’s account of equity has several 
substantive implications, each of which marks out a distinctively Christian 
understanding of equity. One implication relates to the overall moral 
salience of equity as virtue and inequity as vice. From the perspective of 
classical philosophy, one ought to desire virtue in oneself and to value it in 
others, because virtuous character is a mark of the goodness and moral 
integrity of a person, and vice ought to be avoided in oneself and criticized 
in others because it is a serious moral failing. But virtue and vice, equity 
and inequity, have different moral upshots for Christians. To be virtuous and 
to recognize virtue in others is to follow in the way of Christ, while to 
commit or indulge vice—or to turn away from the suffering it generates in 
others—is to commit sin. 

Another implication is rooted in one of Aquinas’s most interesting and 
neglected contributions—namely, to our understanding of the kind of 
practical judgment that is involved in showing and in dispensing equity. 
Following Aristotle, Aquinas observes that in law and in equity, judicial 
deliberation and behavior must evince practical wisdom (phronésis) if 
justice is to be realized. But Aquinas alone recognized that the peculiarly 
context-sensitive judgment required in dispensing equity differs from that 


involved in enforcing law. The law guides, but equity mostly gestures: in 
cases sounding in equity, injustice appears irregularly or idiosyncratically, 
and the identification and resolution of this sort of injustice requires sound 
moral judgment, moderated by knowledge of, and respect for, the 
precedence of law. 

For Aquinas, questions about the dispensation of equity will be addressed 
properly only if the judge is practically wise, which implies the integrated 
exercise of three moral capacities: practical reason, which is awakened and 
guided by synderesis and conscience; synderesis, which is a cognitive 
capacity to discern and differentiate right and wrong as a matter of natural 


justice or right reason;'’ and conscience, which is a cognitive-affective 
sense for what natural justice requires in a particular case, informed but not 


exhausted by posited law, coupled with the motivation to realize it in 


action. 18 


Although now largely forgotten, Aquinas’s analysis of practical judgment 
in equity had a lasting influence on the English law of equity, partly as a 
result of Christopher St. German’s borrowing, and partly through the 


understanding of the late medieval chancellors’ jurisdiction as grounded in 


conscience. !? 


THE CONTRIBUTION OF CANON LAW 


Canon law, in the sense of authoritative rules for the governance of the 
church, goes back to the earliest centuries after Christ. The main sources of 
canon law in the first millennium included the decisions of general councils 
and the decrees of various bishops, including the bishop of Rome. The most 
influential collection of these and other disparate sources of canon law was 
assembled by Gratian, a twelfth-century monk who offered explanatory 
glosses for the included texts. His collection, the Decretum, was widely 
studied in European universities along with Roman law. 

Equity was not prominent in canon law until the twelfth and thirteenth 
centuries, but it increasingly drew the attention of learned commentators. 
These commentators relied on Roman and Greek sources, and some joined 
together both the interpretive sense of equity (that is, equity is justice, the 
ultimate aim of the law, and so all laws should be interpreted toward it) and 
the exceptional sense of equity (that is, equity makes exceptions to or 


supplements the law in rare cases in which law fails because of its 
generality). As the clemency of Aristotelian equity took on a more Christian 
cast, canonical equity was called “justice tempered by sweet mercy.”?? With 


the aid of this tempering, canon law was meant to be “the mother of 
9921 
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exceptions,” “the epitome of the law of love,” and “the mother of justice. 
These aspirations were demonstrated in a special concern for orphans, 
widows, and the poor, a concern that would continue to mark the law of the 
church after the Reformation in both Roman Catholic and Protestant lands. 
For late medieval commentators, equity was located within the canon 


law. Equity had to be “informed by law” (informata a jure)??? It was 
traceable to legislated principles, and it was not dispensed through a 
discretionary external mechanism for overriding written law. Instead of 
correcting the canon law, equity was supposed to permeate its application, 
with the aim that the justice of the canon law would bear the imprint of “the 
love, compassion, and mercy that was perfectly revealed in the person of 
Jesus Christ.”?? 

The ecclesiastical courts in England used procedures that were different 
from those of the common-law courts.” For example, they used depositions 
and other forms of written evidence that were unavailable at common law. 
As they deployed these procedures, as well as powers of coercion and 
control, the ecclesiastical courts were supposed to be concerned with 
reforming the conscience of those before them. All of these institutional 
features would leave a mark on the English Court of Chancery, which 
selectively borrowed powers and procedures from the ecclesiastical courts. 


THE CONTRIBUTION OF THE MAGISTERIAL REFORMATION 


A third development was the use of equity and natural law by the 
magisterial reformers. The “Magisterial Reformation” is the Protestant 
Reformation as achieved through cooperation with the civil magistrate, as 
in the Lutheran churches and the Reformed churches (including the Church 
of England). The Magisterial Reformation is distinguished, on one side, 
from the Roman Catholic Church and, on the other side, from the Radical 
Reformation. 

Notwithstanding some early vituperative rhetoric from Martin Luther, the 
magisterial reformers were indebted to the scholastic tradition and to canon 


law, as well as to classical thinking about equity. When a code of reformed 
canon law was drafted under the supervision of Archbishop Thomas 
Cranmer, the members of the committee “regarded the Corpus iuris 
canonici as their legal inheritance, just as much as it was of any other 


church in western Christendom, and ... they felt free to use it as such.” 
Trained as a lawyer, John Calvin understood equity as justice, the ultimate 
aim of the law, and hence as a guide to the law’s interpretation.”° Luther 
quoted Cicero’s summum jus, and in writing about equity Philip 
Melanchthon drew on “the teachings of Aristotle and the Roman law, and 
the ample medieval glosses and elaborations on the same.”*’ The 
magisterial reformers understood equity as a correction of deficiencies that 


inhere in law as a result of its generality.”° 

Alongside these points of continuity, there were also innovations. One 
was the work on equity by Johann Oldendorp. When Luther published his 
Ninety-Five Theses, Oldendorp was a young professor of Roman law and 
civil procedure, and he would become one of the most prolific and 
influential jurists of the Reformation. Oldendorp taught law in Germany for 
fifty years, and what he taught his students were the contents already 
discussed in this chapter—classical sources, scholastic sources, canon law, 
and, preeminent above all in articulating the law of God, the holy 
scriptures.” Many of the themes he sounded were also taken up by other 
Reformation jurists: the corruption of human will and knowledge that 
impairs access to the natural law, the clarity and supremacy of the moral 
law as articulated in the scriptures, the individual conscience captive to the 
word of God, and the centrality of the Decalogue for the moral life of the 


individual and the state.°° 

Yet with regard to equity, Oldendorp takes a distinctive path. Instead of 
drawing the line between ordinary and exceptional cases, with equity 
mitigating the rigor of the law in the latter, he draws the line between the 
laws and the application of those laws to cases. All laws are strict and 
abstract. All applications of the law are exercises of equity—attendant to 
the particular circumstances of the case, morally weighted, and requiring a 
judge who is ready to hear the voice of God from scripture, prayer, and 
conscience. For a judge, “Oldendorp’s theory of equity was a unique form 


of Christian practical reasoning, on the one hand, and pious judicial 


activism on the other.’?! 


Another point of departure would be especially significant for the 
development of the law of equity, and it can be found in all of the leading 
magisterial reformers, including Calvin, Cranmer, John Jewel, Luther, 
Melanchthon, and Oldendorp. In the late medieval period, equity was 
especially associated with the church’s canon law. For the magisterial 
reformers, even when canon law was largely retained, the locus of duty and 
authority shifted to the state. It is the Christian prince, the godly magistrate, 
who is chiefly responsible for specifying or translating the equitable 
principles of the natural law, summed up in the Decalogue, in positive law. 
This development, at least in England, would encourage a conception of 
equity that was tied to the king’s conscience. And although this shift was, in 
its immediate context, a move toward the integration of Christianity and the 
state, in the long run it encouraged the development of rights against the 
state within the civil law (rather than through recourse to canon law). 


THE EARLY MODERN CHANCERY 


The early modern Court of Chancery in England was influenced by all the 
developments described so far. But the court’s origin lies a couple centuries 
earlier, in the work of the medieval chancellors. The chancellor, almost 
always a bishop, was a royal adviser and a leading figure in the king’s 
council. He was also the head of the chancery, an administrative department 
that served the king and royal courts in various ways. 

Beginning in the fourteenth century, a steady stream of petitioners came 
to present their grievances to the chancellor, who heard them on behalf of 
the king. A typical grievance would identify some deficiency or injustice 
that had been or would be produced, in the circumstances grieved, by the 
ordinary legal process. The late medieval chancellors did not apply a 
separate “law of equity,” and they rarely even used the word equity. But 
they would invoke conscience, and they would grant relief to petitioners 
who could show a want of justice in the actual or likely verdict at law. By 
the fifteenth century, it became clear that the chancellor was acting 
judicially and, without its having been planned, that a Court of Chancery 
had emerged.*” 

The chancellor and the common-law judges were part of the same legal 
culture, and it is possible to draw too sharply the differences between them. 


But differences there were. As bishops, the chancellors were especially 
familiar with canon law and scholastic theology, and they seem not to have 
had any compunction about drawing procedures from ecclesiastical courts 
for use in chancery. Nor was the chancellor hesitant to make direct appeals 
to moral concepts. Thus, a chancellor might restrain someone from 
exercising his legal right on the ground that its exercise would be 
unconscionable and unjust. The common lawyers’ ire at this interference 
grew, especially during the chancellorship of Cardinal Thomas Wolsey 
(1515-29), who frequently issued injunctions that halted proceedings at 
law. 

A major development came in the 1520s, when Christopher St. German 
published the two dialogues of Doctor and Student.’ The dialogues were 
between a “doctor” of theology and a “student” of the English common law, 
and they discussed law, equity, and the jurisdiction of the English courts. 
One of St. German’s aims was to undermine claims for the moral 
superiority of canon law, showing that “the common law had a parallel and 
equal relationship with conscience and divine law.”** But there was an 
important side effect: St. German introduced Aristotle’s ideas about equity, 
as interpreted by Aquinas and Jean Gerson,*> to a wide readership. In time, 
as the work of the Court of Chancery became less ad hoc and more 
regularized, there was a need to justify its existence and jurisdiction—and 
that need would increasingly be met by invocations of equity (epieikeia). 


AN ILLUSTRATION OF CLASSICAL AND CHRISTIAN INFLUENCES IN 
THE COURT OF CHANCERY 


In 1616, there was a famous crisis in the English courts, and its resolution 
has come to be known as The Earl of Oxfords Case.’ Lord Chancellor 
Ellesmere had antagonized the common-law judges, especially by 
expanding the remit of the chancery to reopen judgments at common law. 
The story of the great conflict between Ellesmere and Sir Edward Coke, 
chief justice of the Court of King’s Bench, is ably told elsewhere.*’ What is 
of interest here is not the conflict, nor its resolution by King James I of 
England, but rather the after-the-fact decree written by Ellesmere. It was 


Ellesmere’s attempt to fix in writing the victory of chancery over King’s 
Bench. 

In his decree, Lord Ellesmere roots the jurisdiction of chancery in its 
responsiveness to inherent defects of law owing to its generality: “It is 
impossible to make any general Law which may aptly meet with every 


particular Act, and not fail in some Circumstances.”°® He describes the 
chancellor’s office as being “to correct Mens Consciences for Frauds, 
Breach of Trusts, Wrongs and Oppressions, of what Nature soever they be, 
and to soften and mollify the Extremity of the Law, which is called 
Summum Jus.”°? Although noting institutional differences between the law 
and equity of the time, he says that “they both aim at one and the same End, 
which is; to do Right; as Justice and Mercy differ in their Effects and 


Operations, yet both join in the Manifestation of God’s Glory.’*° He 
appeals, just as a canon lawyer would have, to “the Laws of God and 


Reason” as the basis for the golden rule.*! Finally, he emphasizes the 
subservience of equity to the royal will, at least when Parliament has not 
spoken. 

Here are clearly seen the earlier developments discussed above: 
Aristotle’s identification of the problem of particular injustice as inhering in 
the generality of law, as well as his appraisal of the virtue of rendering to 
others their due; Cicero’s aphorism about more law but less justice; the 
scholastic shift to thinking about justice and mercy as manifesting divine 
will; the easy commerce between law and reason that characterized canon 
law; and the notion that when the chancellor was dispensing mercy he was 
doing the work of the civil magistrate. The decree even cites St. German’s 
Doctor and Student three times. 

Ellesmere’s decree is a suggestive illustration of how the classical and 
Christian traditions continued in the early modern chancery. This is not 
because it offered a novel theory of equity—it did not.** Nor because it was 
consequential, for the decisive resolution was achieved not by Ellesmere 
but by King James himself. But the very conventionality and superfluity of 
Ellesmere’s defense of chancery opens a window into the self-conception of 
the early modern chancellor. 

At the same time, The Earl of Oxfords Case illustrates an ambiguity and 
a persistent anxiety about equity. First, the decree grounds chancery’s 
function in both the exceptional sense of equity (as responding to defects 


owing to the generality of law) and the interpretive sense (the objective 
being to do right). Some scholars see these two senses as inseparable; others 
see the failure to distinguish them as a mark of incoherence. Either way, the 
decree contains within itself multiple senses of equity from the antecedent 
tradition, and these have continued to be part of the equity tradition in 
common-law jurisdictions. 

Second, The Earl of Oxford’ Case ties the authority of chancery both to 
a set of moral notions and to the prerogative power of the king to dispense 
justice.** There is no hint of tension between the commands of the king and 
the dictates of personal and political morality. But within a generation, that 
tension would be so sharp, for so many English men and women, that it 
would generate the Massachusetts Bay Colony, civil war in England, 
regicide, and repeated attempts to abolish the Court of Chancery.** One 
result of this crisis was that the conscience of chancery became somewhat 
depersonalized, a public conscience or public morality. As Lord Chancellor 
Nottingham said in Cook v. Fountain (1676), “With such a conscience as is 
only naturalis et interna, this Court has nothing to do; the conscience by 
which I am to proceed is merely civilis et politica, and tied to certain 
measures.”*° Yet even so, the famous gibe of John Selden about the 
subjectivity of equity, that it varies from one chancellor to another as much 


as the length of the chancellor’s foot,*° is recited from generation to 
generation. 


FURTHER DEVELOPMENTS BRIEFLY NOTED 


The Court of Chancery survived 1616, and Lord Chancellor Ellesmere’s 


decree continues to be cited as a statement of what equity is and does.*/ 
Over the next three and a half centuries, the Court of Chancery expanded 
and refined its work. Meanwhile, outside of the United Kingdom, as the 
English colonies became separate nations, they often gave at least some of 
their courts equity jurisdiction. From the beginning of the United States, for 
example, the federal courts have had jurisdiction over cases arising in law 
and equity. These developments cannot be recounted here. 

There has also been considerable fusion of law and equity. For example, 
the English Court of Chancery’s independent existence continued until the 
Judicature Acts of 1873 and 1875, and there has been a similar merging of 


the administration of law and equity in most Commonwealth countries and 
in most of the United States. Even so, equity’s remedies and much of its 
substantive law, such as the law of trusts, remain distinctive in most 
common law countries. 

As the English equity tradition spread around the world in the eighteenth 
and nineteenth centuries, and even as fusion narrowed its ambitions in the 
nineteenth and twentieth centuries, it still bore the impress of the classical 
and Christian sources. One example will need to suffice. Justice Joseph 
Story begins his great Commentaries on Equity Jurisprudence by noting 
that equity is a word that has multiple senses. Drawing on Cicero and 
Roman law, he identifies one sense of equity with natural justice.*® But 
there is a narrower sense, he says, and that is the distinction between equity 
and “strict law, or strictum et summum jus”? It is in this sense, he says, 
that “Aristotle has defined the very nature of Equity to be the correction of 
the law, wherein it is defective by reason of its universality.”°? One 
application of this narrower sense, Story says, is to construe written laws 
“not according to the letter, but to the reason and spirit of them.”?! For it is 
not possible “that any code, however minute and particular,” should be able 
to “provide for the infinite variety of human affairs.”°* And who are the 
next interlocutors that Story immediately takes up? Johann Oldendorp and 
Christopher St. German.” To be sure, Story takes issue with his 
predecessors, and he offers an account of equity that is more deferential to 
law and more fixed by precedent. But even though centuries had passed, 
Story still found them to be important partners in a conversation about 


equity. 


CLASSICAL AND CHRISTIAN INFLUENCE IN CONTEMPORARY 


Today, equity remains an integral part of the legal systems of common-law 
jurisdictions. There are fewer conscious connections made now among 
Christianity, moral philosophy, and equity jurisprudence. Even so, many of 
the doctrines developed over the centuries by the English chancellors 
remain in regular application, and these include doctrines that seem 
unembarrassed in their appeal to moral principles. For example, a person 


seeking equitable relief is required to show that there is “no adequate 
remedy at law,” which can imply moral critique of the routine application of 
law. And a person seeking equitable relief is required to have “clean 
hands”—that is, not to have acted inequitably or immorally in the 
circumstances leading to litigation. 

This section notes two other ways the law of equity continues to resonate 
with classical and Christian learning on equity. These are not doctrines but 
rather animating ideas. Both are familiar, but each has an implication that 
needs to be recalled if we are to understand equity and our need of it more 
fully. 

The first is the notion that justice, while an essential aim of positive law, 
cannot be fully equated with it. One aspect of traditional equitable thinking 
here is familiar—namely, that justice makes demands on the content of our 
laws and the operations of our legal institutions, and yet a want of justice is 
not exclusively a matter of either the law’s encoding moral error or a failure 
in its enforcement: it is also a matter of inherent infirmities of law. These 
infirmities call for equity’s contributions to justice as political virtue. 

Less familiar now is the claim that the very ideals of justice that regulate 
the content and administration of law should also regulate the conduct of 
persons beyond law’s reach. Justice demands not merely that equity be done 
by and for the public but that each member of a polity personally prove 
equitable toward others, taking actions so as to ensure that others receive 
their due. This is not simply a matter of rendering to others what is theirs as 
a matter of law, because even just laws leave a moral remainder (that is, 
residual injustice); this virtue requires situated practical judgment in 
recognizing and responding to remainders where they arise. An implication 
is that more attention must be paid to the personal morality of equity, not 
only for judges and attorneys but also for litigants. 

The second animating idea is that equity is fundamentally a matter of 
conscience. Conscience bears on the substantive content and administration 
of equity and on how arguments are made in an equitable key.°* In this 
juridical sense, conscience is something public and objective: it 1s activated 
by the behavior of persons and the operation of legal institutions, and it is 
realized within the practices and doctrinal bounds of equity. Insofar as 
equity channels public conscience, it transcends the whims of the 
chancellor. 


All this is clear from equity’s institutional history and doctrinal 
development. Even in contemporary doctrine, one finds numerous indicia of 
concern for conscience, including in concepts of good faith, oppression, 
unclean hands, unconscionability, and undue influence. And yet, though 
each of these lines of doctrine maintains a connection between equity and 
conscience, that connection is rarely acknowledged, much less explained or 
elaborated. Toward conscience, judges adopt a posture of detachment. 

One unfortunate effect has been the calcification of equity. Many lawyers 
may point to what has been done in the name of equity, but without 
inhabiting it as a living, organic tradition. A willingness to deliberate 
publicly about the demands of conscience might permit a different and 
more fruitful perspective. It might encourage thinking about the 
performance of equity, of equity as something that needs to be done. 

But how is equity to be done? That is, how does a person deliberate and 
act equitably, perhaps even without entanglement with the law of equity? 
And how does a judge, sitting in equity, proceed to hear, investigate, and 
deliberate upon the grievances that are recognized by the law of equity? 
How does such a judge publicly dispense equity? 

On these questions, classical and Christian sources provide useful 
starting points for the future. Aquinas, in particular, emphasizes that equity 
requires practical wisdom, shown through an exercise of moral capacities— 
of practical reason, synderesis, and conscience. Current scholarship on 
equity ignores this part of our intellectual inheritance.” Nor is the question 
asked as to whether—as the public administration of equity has evolved— 
there should also be changes in our understanding of the kind of practical 
deliberation that is involved in the performance of equity. The result is that 
we are left with debates about the judicial powers of equity, with little 
attention to the judgment and virtue of those who wield them. 


CONCLUSION 


After the Reformation, the chancellors were usually common lawyers. And 
yet these chancellors, along with other jurists of equity such as Story, were 
heirs of an equity tradition suffused with classical and Christian terms and 
concepts. Certain figures and developments in that tradition have been 
summarized here. But these are vast subjects, and many other important 


questions can only be noted. One is exactly how deeply classical and 
Christian sources affected the thinking and decisions of the chancellors, not 
simply the language they used and the justifications they provided. Another 
question is when and why the conscious influence of these sources ebbed. 
Finally, a far more detailed accounting is needed of how the contemporary 
law of equity continues to draw inspiration from its ancient, medieval, and 
modern past. 
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CHAPTER 29 


LAW 


HEIKKI PIHLAJAMAKI 


INTRODUCTION 


The Christian church has always reacted to deeds that it did not deem 
acceptable. This is easy to understand, as the concept of sin is so central to 
Christian teaching. In addition, the ethical values of mercy, benevolence, 
and compassion that were inspired by Christianity were crucial to balancing 
the sometimes harsh administration of justice already during the Roman 
Empire. 

It is less evident when and why certain sins began to be classified as 
crimes. Scholars normally date this separation of sin and crime to the late 
twelfth and thirteenth centuries and ascribe it to the pathbreaking work of 
canon lawyers. This may well be regarded as the starting point of criminal 
law as a separate branch of law, and this is also where this chapter begins. 
When seen in a political context, the criminal law of the church is linked to 
the rising significance of the Catholic Church as an international authority 
competing with lay princes for supremacy. Criminal law was one of the 
tools with which the church sought to keep both ordinary Christians and 
secular rulers under control. 

From the start, criminal law developed in unison with criminal 
procedural reforms, because criminal law without criminal procedures is 
ineffective. The inquisitorial procedure was the most important of these 
innovations. In contrast with earlier modes of procedure, the inquisitorial 
procedure allowed church officials to investigate and prosecute misconduct 
actively. They did this within the ecclesiastical judicial system, which was 
divided into an external forum for dealing with crimes and an internal 


forum for addressing sins. At the apex of this hierarchical system stood the 
pope.* 

The criminal law of the Catholic Church also influenced secular law. 
During the late Middle Ages, criminal law and the inquisitorial procedure 
became standard instruments for secular princes and cities all over Europe. 
As part of European learned law, criminal law spread efficiently to large 
parts of the Continent. (The Orthodox churches never developed a criminal 
law clearly separate from penitential law, which is why the law of the 
Eastern Church is not discussed here.) 

The Reformation, in all of its denominational varieties, transformed 
criminal justice in large parts of Europe. Although the greater part of 
criminal law did not change substantially, the reforming churches no longer 
had independent judiciaries. Instead, their church courts became part of the 
state judicial system, which took over many of the case categories that had 
formerly been under ecclesiastical jurisdiction. 

This chapter places considerable emphasis on the medieval 
transformation of criminal law and procedure, in which the influence of 
Christianity was most pronounced. Although criminal law and criminal 
procedure have changed in many ways since that time, many of the 
medieval canon lawyers’ innovations still form part of not only church law 
but also major secular criminal justice systems worldwide, even those that 
have rejected a Christian belief system altogether or as a foundation for 
legitimating criminal law. The next section of this chapter explains how 
medieval canonists separated sin and crime, and the subsequent section 
continues with the procedural reforms of medieval canon law. The chapter 
then deals with the impact of the Reformation on criminal law and, finally, 
asks how Enlightenment thinking affected this process and to what extent it 
undermined Christian thinking as one of the cornerstones of Western 


criminal law. 
* See chap. 27 herein on Christianity and procedural law. 


MEDIEVAL CANON LAW AND THE ORIGINS OF CRIMINAL LAW 


The twelfth century revolutionized European law. In the 1070s, the Corpus 
Turis Civilis of the sixth-century Byzantine emperor Justinian I was 
becoming an object of systematic academic research and teaching in the 
universities of northern Italy. From the very beginning of university studies, 


the canon law of the Catholic Church was closely linked to Roman law. Not 
only did the church live by Roman law (ecclesia vivit lege romana) and its 
own law, but canon lawyers also enthusiastically developed ecclesiastical 
law as a system of its own. These innovations of new law (ius novum) were 
often pathbreaking and are influential even today. 

The growth of canon law cannot be separated from the ecclesiastical 
politics of the High Middle Ages. Pope Gregory VII (r. 1073—85) and the 
Gregorian Reforms opened the way for the Roman bishop to establish 
himself as both the de jure and the de facto leader of a universal church. As 
the supreme judge of all Christendom, the pope had ultimate jurisdiction 
over all of the legal matters and decisions of church courts. In short, the 
pope was endowed with full authority and power (plenitudo auctoritatis, 


plenitudo potestatis).! 

One of the essential components of this structural reform was canon law. 
In the twelfth and thirteenth centuries, canon law developed dynamically, as 
a vast amount of normative material in the form of decretals, or papal 
letters, flowed from the papal chancery. Although decretals were typically 
decisions on legal cases, their normative influence often extended far 
beyond those individual cases. 

Canon legal scholars were pioneers in practically all areas of law. These 
included the religious laws regarding sacraments, tithes, and episcopal 
elections, as well as more secular matters, such as wills, successions, 
matriages, and contracts. Criminal law and criminal procedure are among 
the great innovations of medieval canonists. Before the great 
transformations of the twelfth and thirteenth centuries, legal responsibility 
was mainly based on the consequences of the criminal deed. Criminal 
intention played a minor role. In the twelfth and thirteenth centuries, canon 
lawyers created the concept of individual criminal responsibility, which 
became the cornerstone of medieval—and modern—criminal law. Not only 
for religious reasons but also for social control, defining undesirable 
behavior and its consequences became fundamental for the church. 
Criminal law and criminal procedure were areas of the law in which canon 
lawyers were at their most innovative. The principle ne crimina remaneant 
impunita (crimes shall not go unpunished) emerged, and the separation of 
sin and crime became fundamental.” 

The idea of individual responsibility emerged as intertwined with the 
concept of sin. Publicly alleged crimes that violated canon law were to be 


adjudicated within the church’s own jurisdiction of the external forum 
(forum externum)—that 1s, the church courts. Theologically, all crimes that 
belonged to the church courts were at the same time sins, but not all sins 
were crimes. Sins that were not crimes belonged to the sacramental internal 
forum (forum internum), or the forum of conscience. Sin and crime were 
thus distinguished from each other conceptually. 

The work of the theologian Peter Abelard (d. 1142) was instrumental in 
drawing the theoretical distinction between sin and crime. According to 
Abelard, first, some deadly or grave sins (peccata damnabilia et graviora) 
were also criminal, but venial sins did not constitute a canonical crime. 
Second, to qualify as a crime, a deed had to be perceivable by the senses. 
This ruled out thought crimes, which could (and indeed should) then be 
treated in the internal forum. Third, to be punishable as a crime in the 
external forum, the sin had to “‘scandalize the Church’”—in other words, the 
sinful deed had to risk harming the church or causing scandal among 
believers. The inner or penitential forum dealt with sins that were not 
crimes. Here, a sinner confessed his or her sins to the priest, who then 
ordered appropriate good works to be done and absolved the confessant of 
the sins. Canon 21 of the Fourth Lateran Council in 1215, omnis utriusque 
sexus (applied to everyone regardless of sex), ordered that every Christian 
confess his or her sins at least once a year. 

While the classical canonists failed to construct comprehensive theories 
of circumstances that removed or diminished criminal responsibility, their 
opinions regarding different parts of criminal law theory clearly followed 
from their concept of individual guilt. An individualized concept of crime 
appeared in the works of decretists (commentators on Gratian’s Decretum), 
such as Rufinus (d. 1192), Huguccio (d. 1210), and Stephen of Tournai 
(1135-1203). These and other decretists devoted considerable attention to 
the concept of criminal intention (mens rea). Logically, from the point of 
view of individual guilt, decretists accepted mental illness as grounds for 
excluding criminal responsibility. For most canonists, ignorance and error 
also led to reduced responsibility. The decretists also developed theories of 
necessity, duress, and self-defense, which were used to justify the 
defendant’s behavior or at least to excuse criminal punishment.’ 

According to the modern legality principle of nulla poena sine lege (no 
punishment without a statute), only statutory law can define crimes and 
prescribe penalties. This line of thinking was alien to medieval canon law. 


Instead, canon law proceeded from the idea that all crimes should be 


punished regardless of whether the law prescribed them as such.* An 
important legal institution that helped ensure that all undesirable acts would 
be punished came from Roman law. It was the concept of “extraordinary 
crime” (crimen extraordinarium). Extraordinary crimes and their 
punishments were not formally established by written laws or customs. 
Instead, judges could use their discretion (arbitrium) to determine suitable, 


“extraordinary” punishments (poena extraordinaria) for them. These 
extraordinary punishments could also be used in cases of ordinary crimes, 
allowing the judge to take into consideration mitigating and aggravating 
factors that could result in more lenient or more serious punishments. 
Judges could also impose a more lenient punishment if full proof, such as a 
confession, was lacking, but the evidence was otherwise convincing. This 
canon law of crimes heavily influenced secular law along these lines until 
the reforms of the eighteenth and nineteenth centuries. 

The medieval church claimed jurisdiction over crime because of the close 
relationship between sin and crime (ratione peccati) and because of the 
church’s pastoral care of souls (cura animarum). In addition, the church 
invoked the privilege of general jurisdiction over all clerics, monks and 
nuns, the poor, widows, orphans (“miserable persons,” personae 
miserabiles, and anyone who had been denied secular justice. This “benefit 
of clergy” sometimes caused friction between secular governments and the 
church, as the jurisdiction to which a particular case belonged was not 
always clear. Some crimes, such as sexual crimes, could be of mixed 
jurisdiction, meaning that either secular or ecclesiastic authorities could 
prosecute them. 

The fifth book of the Liber Extra, the decretal collection of Pope Gregory 
VIII of 1234, was dedicated to crime, and it lists the offenses that fell under 
ecclesiastical jurisdiction. Space permits discussion of only some of the 
most important and distinct types of canon law crime. Simony, or the sale of 
ecclesiastical offices, pardons, and sacraments, was a purely ecclesiastical 
crime (crimen mere ecclesiasticum), and it resulted in excommunication 
upon conviction. The church had been trying to uproot simony ever since 
the Gregorian Reforms, but with limited success. Accusations of simony 
increased at the end of the Middle Ages. The Fourth Lateran Council issued 
several canons against simony, which it defined as receiving money for 
administering the sacraments, for the appointment and consecration of 


clerics, and for acceptance into the religion. Simony also received 


considerable attention in the Liber Extra (X 5.3.1-46).° Apostasy, in turn, 
meant renouncing one’s Christian faith (apostasia a fide). When professed 
monks or nuns left the religious life and absconded from their monastery or 
convent, they were guilty of apostasy. Running away from the religious 


community could result in disciplinary penalties (beatings, incarceration, 


fasting, or lesser penalties), according to the superior’s discretion.’ 


Heresy (X 5.7.1—16) was another typically ecclesiastical crime. Heretics 
were branded with infamy, which meant that they could not hold office, 
make a will, inherit, or testify in court. Their property was to be 
confiscated. Heretics who refused to recant or who relapsed into heresy 
were burned. Because of the clerical ban on pronouncing and carrying out 
capital penalties, the church depended on secular authorities to carry out the 
physical punishment of heretics. Those who were not burned had to do the 
penance assigned by the judge, including imprisonment, penitential 
pilgrimages, or wearing yellow crosses or badges on clothes. 


CRIMINAL PROCEDURE 


These extensive changes to medieval criminal law would have been 
unthinkable and, indeed, useless without effective legal procedures. In the 
adversarial procedure that was in effect before the mid-twelfth century, 
charges against a potential defendant could be brought only personally by 
the alleged victim or his or her relatives. Criminal and civil procedures were 
not yet systematically differentiated. A decisive element in distinguishing 
between the two modes of procedure was the invention of the inquisitorial 
procedure during the second half of the twelfth century. 

For the medieval church leadership, two categories of clerical crime 
stood out as particularly frustrating: simony and nicolaitism (clerical 
marriage and concubinage). These crimes damaged the church’s image and 
rendered its administration difficult. Few ordinary Christians could think of 
pressing charges against misbehaving churchmen, not least because the 
plaintiff risked being sentenced to punishment himself if the charges were 
unproven. A new kind of procedure was clearly needed. 

The beginnings of the inquisitorial procedure date to the 1160s and the 
reign of Pope Alexander III (r. 1159-81). Inquisitorial procedure developed 


as an outgrowth of the infamia procedure, which was based on the suspect’s 
bad reputation (mala fama). Papal delegates now began to conduct active 
investigations into these allegations. If these “pretrial” investigations 
certified the existence of a well-founded rumor (fama), the suspect would 
face a court, and the case would be thoroughly examined.® In this process, 
however, the suspect could easily take a purgatory oath declaring himself 
innocent of wrongdoing; this oath rendered the infamia procedure toothless. 
The practice of the inquisitorial procedure spread rapidly and was 
sanctioned in the decretals of Innocent II, the most important of them being 
Qualiter et quando (1206) and the constitutions of the Fourth Lateran 
Council. Three features set the inquisitorial procedure apart from the 
adversarial procedure. First, papal officials initiated the procedure, not 
individual parishioners. Second, officials investigated the case and provided 
the evidence. Third, the inquisitorial procedure aimed at the material truth 
—what had really happened—and not just the procedural truth—what could 
be proven. The inquisitorial procedure spread during the thirteenth century, 
becoming an important tool for the Catholic Inquisition in fighting heresy. 
In theory, the adversarial procedure still remained the ordinary procedure 
(processus ordinarius), while the inquisitorial procedure was referred to as 
the extraordinary procedure (processus extraordinarius). A third procedural 
mode, the denunciatory procedure, was a sort of mixture of the adversarial 
and inquisitorial procedures. An individual could denounce the accused in 
court, after which the court took over the case. Here, the denouncer did not 
run the risk of being punished himself, should the charges not be proven. 
Because the practical significance of the denunciatory procedure waned 
toward the end of the Middle Ages, it will not be discussed further here.’ 
The law of evidence went through great changes as well. In the early 
Middle Ages, difficult cases were often solved by using ordeals, such as 
holding hot iron, and judicial duels. In ordeals, the evidentiary question was 
left to God to decide. When no strong political power yet existed to lend its 
authority to the law courts, as in early medieval Europe, the use of ordeals 


was understandable.!? Acknowledging that ordeals could lead to false 
verdicts, churchmen had criticized ordeals at least from the ninth century. 
Only by the Fourth Lateran Council, however, had the church grown 
powerful enough to prohibit clergy from participating in ordeals. Because 
churchmen played a crucial role in organizing judicial procedures, in 


practice the prohibition amounted to an abolition of ordeals. Within a few 


decades, judicial ordeals had disappeared from most of Europe.!! 

Because legal scholars had introduced an alternative way of solving hard 
evidentiary questions, church courts could now function without ordeals. 
The new law of evidence, often called the statutory theory of proof, had 
started to develop in the eleventh century. Courts could not convict anyone 
for a serious crime without full proof, which could consist of either the 
defendant’s confession or the accounts of two eyewitnesses. For less serious 
crimes (delicta levia), the courts could evaluate evidence freely. Medieval 
legal scholars called confession the “queen of proofs” (regina 
probationum), the most reliable of all forms of evidence. A large body of 
literature grew to define when confession and eyewitness statements were 
lawful. 

“Half a proof’ (semiplena probatio) consisted of one eyewitness 
statement or a convincing amount of circumstantial evidence (indicia). 
Although it could not lead directly to conviction, semiplena probatio was 
nevertheless very significant; if half a proof was established, the court could 
torture the accused to produce a confession. Again, legal scholars went to 
great pains to define the legal prerequisites and conditions of judicial 
torture. However, judicial torture was not an invention of canon lawyers, for 
clerics were forbidden to shed blood. Although ordinary ecclesiastical 
courts thus did not normally use judicial torture, the courts of the Holy 
Inquisition did, and they also imposed death sentences on heretics. The 
church also accepted the use of torture in the secular courts. 

Toward the end of the Middle Ages, the use of extraordinary punishments 
in cases short of full proof increased in many parts of Europe. If a judge 
was convinced of guilt but lacked full proof, the judge could sentence the 
accused to extraordinary punishment instead of resorting to torture; 
banishment and forced labor are examples of such punishment. Since 
administering extraordinary punishment demanded a great deal of 
organization, it began to replace capital punishment and judicial torture 


only gradually in the early modern period. !? 

Three procedural principles of canon law, all of which still characterize 
Western systems of criminal justice, deserve mention here. First, the 
prohibition on double jeopardy appeared in recurrent formulations in 
medieval canon law. Canon lawyers found biblical support for the 
prohibition in the book of Nahum (1:9), according to which “God does not 


judge twice in the same matter.” This passage was repeated in Gratian’s 
Decretum, in the Liber Extra (X 5.1.6), and in several works of procedural 
literature. Roman law was cited as well—for instance, a decree of emperor 
Honorius (Cod. 9.2.9). Civilian legal scholars rapidly took up the use of the 
rule. 

Second, the presumption of innocence also has medieval roots. After the 
abolition of ordeals, the ordines iudiciarii (books on legal procedures) 
regularly started to require that the accused be summoned to court, where 
evidence against him could be presented before he could be convicted. The 
crucial argument came, again, from the Bible. In Genesis 3:9-12, God gives 
Adam a chance to respond to the charge concerning the illegal picking of 
the apple. Although not systematically developed in medieval 
jurisprudence, the principle survived into the early modern period and 
became one of the cornerstones of criminal procedure in both Continental 
and Anglo-American law in the nineteenth century. 

The third principle deserving mention here is the privilege against self- 
incrimination (nemo tenetur prodere seipsum). According to the Liber Extra 
(X 2.20.37), “No person is to be compelled to accuse himself.” Many 
canonists discussed and developed this principle, the most influential being 
William Durantis (c. 1230—96) in his Speculum iudiciale. Like the other two 
principles mentioned above, the privilege of not incriminating oneself was 
then carried over into the early modern age by Julius Clarus and other 
sixteenth-century criminal law scholars. Later, the privilege of avoiding 


self-incrimination became part of both the Continental and common-law 


systems of criminal justice.!* 


CRIMINAL LAW IN THE AGE OF REFORMATION 


The Catholic Church had been the object of harsh criticism throughout the 
late Middle Ages. This critique was voiced not only on theological grounds 
by reformers such as Marsilius of Padua (c. 1280—1343), John Wycliffe (c. 
1330-84), and John Hus (c. 1370-1415), but also by secular rulers 
protesting against the prerogatives and privileges of the Catholic Church, 
and the veniality and immorality of some of its clergy and hierarchs. In 
response Pope Julius II (r. 1503—13) convened the Fifth Lateran Council 
(1512-17) both to initial internal reforms and to address severe critique of 


Martin Luther (1483—1546). It was, however, too late, as Luther had already 
gained immense popularity in some parts of Germany and was soon 
spreading his (from the point of view of the Catholic Church, heretical) 
message in other lands as well. Alongside the Lutherans, the other three 
main Protestant movements soon emerged: Anabaptism, Anglicanism, and 
Calvinism. A central target of Protestant critique was the canon law of the 
Catholic Church, including its criminal law and procedures. 

The Catholic Church’s courts in Europe dealt with the Protestant threat of 
heresy through the church’s ordinary criminal law and procedures. This 
was, however, not enough. The decrees of the Council of Trent (1545—63) 
strictly condemned the Protestant heresies, but also called for reform within 
the Catholic Church itself. The sale of indulgences and the extravagant 
lifestyles of the clergy were specifically targeted, as the Catholic reform 
instigated by the Council of Trent sought to enforce moral and religious 
conformity. The council also embraced censorship, making the printing and 
selling of religious texts dependent on the permission of ecclesiastical 
authorities, on pain of fines and possibly even excommunication. In 1559, 
Pope Paul IV (r. 1555-59) promulgated the Index Librorum Prohibitorum, a 
list of forbidden books that were supposedly immoral or heretical, including 
a number of new Protestant texts. The /ndex was not abolished until 1966. 

The Protestant Reformation changed criminal law radically. The whole 
legal and judicial system of the Catholic Church lost its legitimacy and 
ceased to exist in Protestant lands. The medieval tripartite division into 
secular criminal law, the canon law of crime, and rules pertaining to the 
penitential forum disappeared, and a new concept of criminal law arose. 
Moreover, the inclusion of minor offenses and sins within the sphere of 
criminal law now called for more refined distinctions between degrees of 
crime and culpability, and correspondingly for a wider range of 
punishments, short of execution. This was probably one of the reasons—in 
addition to the rise of legal humanism and reformist ideas in Catholic 
jurisprudence—that early forms of imprisonment, such as workhouses and 
penitentiaries, emerged in Europe. 

The secular ruler or the Protestant state was now in charge of prohibiting 
all major and minor offenses, as well as the sins previously covered by 
canon law. In addition to the major crimes already covered by secular law 
(such as murder, treason, adultery, and theft), state courts now assumed 
responsibility for all of the crimes that had belonged to the ecclesiastical 


jurisdiction (for instance, heresy, sorcery, witchcraft, oaths, perjury, and 
slander). At the same time, a new legislative technique called “police” 
(Policey, politia) was gaining ground in all parts of Europe and in overseas 
colonies. Protestant regions were not exceptions, and their rulers issued a 
vast array of police ordinances that dealt with diverse matters, such as 
health, luxury, weights and measures, traveling musicians, beggars, trade, 
and many more. Violations of police ordinances often carried punishments. 
The Protestant prince had become executor divinarum et suarum legum, the 
executor of laws belonging both to the divine realm and to his own. 

As a result, the Protestant prince now had to enact laws that would ensure 
the observance of the Ten Commandments. The prince had to ensure that 
the first three commandments (concerning idolatry, blasphemy, and the 
keeping of the Sabbath) were observed, that “pure doctrine” was not 
violated, and that the obstinate were punished. The other seven 
commandments (which concerned the relations between the subjects 
themselves) also needed to be implemented in secular legislation: 


punishments for adultery, theft, homicide, perjury, and a whole range of 


crimes now drew legitimacy from the second table of the Decalogue.'4 


Now that the canon law of the Catholic Church had been abandoned, the 
Protestant churches issued church ordinances (Kirchenordnungen) or legal 
reformations (Rechtsreformationen) of their own. Depending on the branch 
of Protestantism and the political specificities of the state in question, these 
new church laws could appear at the national level (Scandinavia, England) 
or the territorial and local level (German Empire, Switzerland, the Low 
Countries). The Swedish Church Ordinance of 1571 may serve as an 
example of how the Reformation affected criminal law and procedure in a 
Lutheran state. The ordinance organized cathedral chapters as the organs 
responsible for ecclesiastical jurisdiction and church discipline. A total of 
twenty-nine notorious crimes (crimina notoria) were punishable by both 
ecclesiastical and secular law courts. Most of these had been punishable 
under Catholic canon law as well. The Church Ordinance of 1686 finally 
abolished the Catholic interdict, which had persisted into the seventeenth 
century. Both major and minor excommunication, however, were retained. 
The Catholic forum internum, or private penance, did not completely 
disappear, but it gradually lost its importance during the first half of the 
seventeenth century and was replaced by public penance. The 
administration of Lutheran penance, however, was different from its 


Catholic counterpart: the penitent no longer needed to list all of his or her 
sins, the priest no longer absolved the sinner, and no penitential works were 
ordered. Penance ceased being a legal institution: the priest was no longer a 


judge (iudex), and the penitential practice was not likened to a court (forum) 


anymore. !> 


Both Catholic and Protestant versions of criminal justice still belonged to 
the world of the ancien régime. The religiously-motivated medieval 
conceptual connection of crime and sin, the arbitrary nature of the 
inquisitorial procedure, and the systematic use of judicial torture have often 
been taken as characteristics of ancien régime criminal law. While this is 
true, later historians have often exaggerated the severity and cruelty of 
medieval and early modern criminal justice. Research has shown, for 
instance, that the use of capital punishment and judicial torture declined in 
many regions of Europe beginning in the sixteenth and seventeenth 
centuries. From the sixteenth century on, alternative punishments beyond 
execution, such as forced labor and early forms of imprisonment, gained 
acceptance. However, capital and corporal punishments still existed, and 
torture was not merely a theoretical possibility. In both Catholic and 
Protestant Europe, Christian concerns and fear of God’s wrath often 
legitimized severe punishments and strict social controls, whose 
administration and enforcement often involved the clergy. 

However, in the eighteenth and nineteenth centuries, the involvement of 
the Christian churches in criminal law gradually decreased—and finally 
disappeared, although it is not easy to determine when and how this 
happened. According to the traditional explanation, the Enlightenment 
brought with it a secularization of philosophical and social thinking. 
Philosophical skepticism, atheism, and critiques of both the church and 
clergy as institutions became commonplace. The idea of the separation of 
church and state followed from this, and became reality in many states. This 
view still dominates the histories of Western criminal justice, both 
Continental as well as common law. According to this view, ancien régime 
criminal justice essentially depended on a Christian worldview. Natural law 
theorists, followed by Enlightenment reformers, removed Christianity as the 


organizing principle of criminal law!® and, finally, raised Western criminal 
law from its premodern roots to the modern era. The German legal historian 


Eberhard Schmidt connected this new criminal justice to “secularization, 


rationalization, humanization, and liberalization.”!’ 


The modern conception of punishment was based on proportionality. This 
departed from the old standard of talion law (the /ex talionis), according to 
which the punishment was a direct reflection of the harm done by the 
defendant—“‘an eye for an eye, a tooth for a tooth” (Lev. 24:19-21). 
Instead, punishment had to be proportional to the degree of guilt and the 
harm that the crime had caused to both the victim and society. This system 
had no room for torture, and although the death penalty was not completely 
abolished, many countries severely curtailed its use. Most acts that had been 
considered crimes against the Christian religion were no longer considered 
crimes at all, and similarly, acts proscribed mainly by Christian belief but 
posing no harm to society—such as suicide—were decriminalized. 
Christian morality and law were now two different fields of normativity. 
They sometimes overlapped, but not necessarily. 

Over the past couple of decades, the schoolbook picture of the 
Enlightenment as a secularization process has greatly changed. Most 
scholars of the Enlightenment now agree that religion survived the 
Enlightenment better than had previously been assumed. One would 
nevertheless have to exaggerate to claim that Christianity still remained an 
important part of Western criminal law in the nineteenth century. This was 
simply not the case. When “punishment theories” became an important part 
of criminal law in the nineteenth century, the role of Christianity as the 
legitimizing theory behind criminal sanctions was widely replaced by 
theories drawing on philosophy or the social sciences. Offenses against 
religion were not completely decriminalized, but this was the overall 
direction that legal systems were taking. 

The traditional picture of this process of transformation nevertheless 
needs some adjustment. First, general and individual deterrence had started 
to emerge and were replacing religious theories of punishment long before 
the Enlightenment and the nineteenth century. Second, although not 
formally abolished, the use of capital punishment and judicial torture was 
declining in many parts of Europe by the time the Enlightenment started its 
attack on these institutions. Third, the Enlightenment did not completely 
purge criminal law of Christian influences. In some cases, religion 


continued to act as the background ideology for criminal law. Even in the 
nineteenth century, some criminal law theorists endorsed Christian 
betterment as a means of individual deterrence and, therefore, as an 
important goal of imprisonment. Others accorded Christianity a place in the 
theory of retribution. Fourth, prison reformers were often oriented toward 
Christianity. Combined with discipline and labor, religion was, far into the 
nineteenth century, considered one of the primary tools of resocializing and 
punishing inmates. Fifth, and perhaps most important, many of the basic 
structures of modern criminal law emerged much earlier than the eighteenth 
and nineteenth centuries. The medieval canonists first emphasized 
individual responsibility and its different degrees. This was true not only for 
sins but also for crimes. Furthermore, the medieval canonists’ conception of 
sin and crime as dependent on individual guilt led them to formulate 
justifications and excuses in criminal law. These innovations survived the 
Enlightenment attack on religion and still form the basis for modern 
criminal law in the West. 

Despite these observations, the fact remains that religion plays little if 
any role in the criminal law system of the West today. The question of when 
the final decisive turn to secularization took place does not fit within the 
limits of this chapter. However, it seems clear that the positivist 
developments in criminal law and criminology toward the end of the 
nineteenth century no longer left any space for religious arguments in the 
theory of criminal law. 

Although Christianity no longer plays a role in criminal law theory, 
churches still regularly appear in day-to-day discussions that touch upon 
criminality. This is especially true as far as the Catholic Church is 
concerned. In recent years, sexual crimes committed by clergy have stained 
the reputation of the church in many countries and have provoked debate on 
whether clerical celibacy should still be imposed. In many countries, the 
Catholic Church (but also representatives of other denominations) and the 
state have repeatedly clashed over the permissibility of abortion in general, 
especially when the pregnancy has resulted from a sexual crime, such as 
rape or incest. However, the Catholic Church is now firmly opposed to the 
death penalty. Previously, the Catholic Church was ready to accept capital 
punishment in certain exceptional circumstances, “if this [was] the only 
possible way of effectively defending human lives against the unjust 
ageressor.” The Revised Catholic Catechism of 2018 (no. 2267) now clearly 


condemns the death penalty. In the words of Pope Francis, “the death 
penalty is inadmissible because it is an attack on the inviolability and 
dignity of the person.” 
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CHAPTER 30 


T LAW 


PAOLO ASTORRI AND WIM DECOCK 


INTRODUCTION 


The Bible does not include an organized system of teaching about contract 
law. Although a great variety of principles are scattered through it, they are 
neither uniform nor sufficiently detailed. We find general prohibitions on 
fraud, such as the seventh commandment (“You shall not steal”) and 1 
Thessalonians 4:6 (“No one should wrong or take advantage of a brother or 
sister”); rules that forbid lending at interest, such as Exodus 22:25 (“If you 
lend money to one of my people among you who is needy, do not treat it 
like a business deal; charge no interest”), Psalm 15 (“Lord, who may dwell 
in your sacred tent? Who may live on your holy mountain? ... Who lends 
money to the poor without interest”), and Luke 6:35 (“Lend, hoping for 
nothing in return”); and passages that sanction the bindingness of covenants 
and the violation of oaths (that is, perjury), such as Romans 1:31 (where 
covenant breakers are mentioned along with those whom “God gave to a 
reprobate mind”) and 1 Timothy 1:10 (where perjurers are considered 
among those who break the law of God). While these statements give clear 
indications for the lives of Christians, they are not sufficiently organized for 
us to be able to speak of Christian contract law. 

Since the first centuries of its existence, however, the church, as a 
community of believers that gradually grew and evolved into a structured 
organization, needed specific rules to regulate relationships among its 
members. For example, the Council of Nicaea (325) demanded that clerics 
should lend money gratuitously and forbade usury, and the Council of 
Carthage (348) established that a simple agreement between two bishops 
would be binding. Pope Leo the Great (d. 461) forbade clerics to practice 


usury and condemned laypeople who gained unjust profit.! Church Fathers 
also dealt with contracts and especially with usury. Clement of Alexandria 
(150-215) commented upon Ezekiel 18:8 (where a righteous man is said 
not to lend at interest), highlighting that by complying with this precept the 
Christian would attain eternal salvation. Tertullian sought to show the 
harmony between Ezekiel 18:8 and Luke 6:35, since both condemned 
lending at interest.? The violation of these contractual rules damaged the 
soul and constituted an obstacle to salvation, thus justifying the necessity of 
restitution. A famous passage from Augustine (354—430) ran as follows: 
“No sin shall be forgiven unless the sinner returns what he stole” (non 
remittetur peccatum nisi restituatur ablatum). This principle was quoted 
innumerable times to say that the restitution of unjust profit was necessary 


for salvation. 

Later on, the necessity of moral discipline for monks and laypeople 
prompted clerics to forge penitential books. These texts, which offered 
catalogs of sins and penances to be imposed during confession, further 


formulated the norms regarding usury and the payment of debts.* From the 
eleventh and twelfth centuries onward, however, the church acquired the 
characteristics of a monarchy, with a government, territory, and laws. The 
law of the church—canon law—was studied in universities and applied in 
ecclesiastical courts. Ecclesiastical corporations, monasteries, churches, and 
other pious institutions, as well as nobles and merchants, were powerful 
commercial actors that required legal control. Moreover, the salvation of the 


soul was associated with judgment and punishment in the confessional.” 

In this context, canonists and theologians developed a systematic body of 
contract law doctrines, which were necessary to regulate a society of 
Christians and religious institutions, and which provided a detailed 
framework to lead penitents to expiate their sins. These teachings, which 
essentially concerned general principles for the creation and execution of an 
agreement and the regulation of business transactions, were improved and 
expanded in the sixteenth and seventeenth centuries by Catholic and 
Protestant writers, and they formed the underpinnings of modern civil 
codes. Only in the nineteenth century were they replaced with other ideas 
taken from rationalistic and individualistic strands of thought. Building on 
existing scholarship, this chapter outlines these developments and their 
impact on the Western legal tradition. 


THE CANON LAW OF CONTRACTS 


Before the eleventh and twelfth centuries, the law of the church was neither 
systematized nor organically structured. Canons issued by councils, synods, 
bishops, scriptural passages, Church Fathers’ opinions, and penitential 
books provided the church with a solid organizational and legal framework. 
As Harold Berman has argued, however, the “jurisdictional element of the 
church’s law was viewed as an integral part of the sacramental element, 
which embraced not only such liturgical events as baptism, marriage and 
ordination but also an undefined variety of moral and spiritual acts and 
rites.” It was only with the Gregorian reform of the church in the eleventh 
century that this law acquired the characteristics of an organic and self- 
referential legal system, with an autonomous legal science separate from 
liturgy and theology. In this context, Gratian of Bologna (d. c. 1145) 
authored an enormously influential compilation of canon law: the Decretum 


(1140).’ Gratian aimed to create a handbook for his students, and therefore 
the Decretum included a large selection of conciliar and synodal decrees, 
Church Fathers’ opinions, biblical passages, and other sources, many of 
which dealt with issues related to contract law. 

In 1234, Pope Gregory IX (1227-41) appointed the Dominican friar 
Raymond of Pefafort (1175—1275) to compile a systematic collection of 
decretals, which was titled Decretales Gregorii IX or Liber Extra. Other 
popes followed a similar strategy with the Liber Sextus (1298), the 
Constitutiones Clementinae (1317), the Extravagantes of John XXII (1325), 
and the Extravagantes communes commissioned by Sixtus IV (1471-84), 
which were later collected in the Corpus Turis Canonici (1582), 
commissioned by Pope Gregory XIII. Unlike the Decretum, these 
collections contained new canon law issued by late medieval popes, 
bishops, synods, and councils, and there were also canons that addressed 
the bindingness of promises and the problematic nature of usurious 
agreements. Notably, the Liber Extra included a section on agreements (De 
pactis, X, 1, 35) and usury (De usuriis, X, 5, 19). Similar sections were also 
included in the Liber Sextus (on agreements, VI, 1, 19; on usury, VI, 5, 5, 
1—2) and the Clementinae (on usury, 5, 5, 1). 

These texts were studied in the universities, and they were applied in the 
courts and the ecclesiastical administrative system. The Summae— 


commentaries on the canon law texts, including sophisticated annotations— 
were destined for the education of judges, lawyers, and other practitioners, 
and they became a laboratory for crucial innovations. Commenting upon the 
Decretum, the canonists Huguccio of Pisa (d. 1210) and Bernhard of Pavia 
(1150-1213) laid down the basis of a revolutionary doctrine. In Roman law, 
as expounded in the Justinian text rediscovered in Bologna at the turn of the 
millennium, an agreement was binding only if it was provided with certain 
objective elements. Contracts were distinguished into two categories: 
nominate and innominate contracts. The first category provided that 
contracts were concluded in four different ways: (1) by following a verbal 
formula; (2) by a formal entry in an account book; (3) by the delivery of the 
object that the contract was about; or (4) by the expressed consent of the 
parties (sale, lease, partnership, or mandate). Innominate contracts 
depended on the exchange of performances: a gift for a gift, a gift for an 
act, an act for a gift, or an act for an act. They were actionable only after 
one party had performed his or her promise. The naked pact (nudum 
pactum), an agreement devoid of an objective contractual scheme, was not 
legally actionable. The glossators elaborated on the notion of the pact 
(pactum). In order to produce an action, the pact had to be “clothed”—that 
is, united with something that was able to confer a binding effect. The 
garments (vestimenta) were the various ways the medieval experts in 
Roman law developed to render a contract binding—for instance, by adding 


an oath to it.® 

The canonists overcame the formalism of the Roman legal tradition. 
They claimed that simple agreements devoid of garment were binding 
(pacta quantumcumque nuda sunt servanda).’ Their justification for this 
solution lay in an exquisitely theological argument: God draws no 
distinction between a promise and an oath or other strengthened promise. 
Christians who do not keep their word in such an agreement commit a sin. 
A sin is unethical behavior, but it is also a violation of natural law, which 
generates a legal action. To this argument the canonists further attached a 
number of conciliar decisions, writings by Church Fathers, and scriptural 
passages. To be clear, not all agreements were enforceable, but the canonists 
required the will of the parties to be free from duress, mistake, or fraud, and 
to have a valid (equitable and reasonable) purpose (causa). These rules, in 
addition to others regarding interpretation, execution, and protection of the 


rights of third parties, constituted what would later be called the “general 


theory of contract law.” 1° 


THEOLOGICAL ENGAGEMENTS WITH CONTRACT LAW 


In parallel with the canonists, medieval theologians also grappled with 


contract law, especially in an economic context.'! The Fourth Lateran 
Council in 1215 imposed an obligation of annual confession of sins on all 


Christians.'* The confessor was a spiritual judge and had to master 
theological and legal skills. He had to examine the sinner and inflict a 
punishment. The punishment had to be performed in this life, but it would 
also continue in purgatory if it could not be completed in this life. Thus, 
alongside the violations of canon law that were addressed in ecclesiastical 
courts, secret or internal actions were also the target of the penitential court 
(forum poenitentiale). Canon law was applied in both courts, but the 
penitential court required penitents and confessors to receive theological 


and legal training.!° In many cases, acts of penance were associated with an 
obligation of restitution. Restitution involved various areas of morality (for 
example, honor and marriage), but contract law was its main field of 
application. Thus, if Christians sold something at an unjust price, they had 
to return the unjust gain to their defrauded neighbor and perform an act of 
penance to expiate the guilt. If the money was not returned, the sin could 
not be remitted. The same applied in the case of usurious contracts: the 
illicit gain had to be returned to the defrauded party, or, if the victim of 


usury could no longer be found, the illicit profits had to be given to the poor 


or spent on a good cause. !4 


The Summae confessorum, crafted by the most talented theologians for 
the education of confessors and penitents, included ample sections on 
contracts and restitution, but these subjects were also discussed in more 
theoretical treatises on Christian theology. Thomas Aquinas (1225-74) 
analyzed contract law in light of the Aristotelian system of virtues. Instead 
of working with the concept of pactum, he focused on promissio (promise). 
He distinguished a promise that was binding because of the virtues of 
fidelity and honesty (that is, the duty to speak the truth) from the promise 
that was binding according to commutative justice (that is, equality between 
what was given and what was received in exchange). The former was only 


morally binding, while the latter also produced legal effects. The violation 
of a promise that was binding by virtue of commutative justice generated an 
obligation of restitution. 

The theologians were legal advisers to merchants, nobles, popes, and 
emperors; they offered expert assistance for the avoidance of sinful 
behavior in business. Thus, they also began to produce treatises that 
analyzed all forms of economic transaction with a high level of precision. 
The treatise on sale, usury, and restitution (Tractatus de emptionibus et 
venditionibus, de usuris et de restitutionibus) by the Franciscan friar Peter 


of John Olivi (c. 1248-98) was a milestone of the genre.!> Even if it was 
soon condemned, it deeply influenced later works by Bernardino da Siena 
(1380-1444), John of Capistrano (1386-1456), and Antonine of Florence 
(1389-1459). As Odd Langholm writes, “Next to Thomas Aquinas, no 
medieval author influenced the ideas of trade and price in the later Italian 
penitential tradition more markedly than Peter Olivi, transmitted by 
Bernardino.”'!© Similar works were published in other parts of Europe. 
Important examples in France and Germany included Jean Gerson (1363- 
1429), Johann Nider (1380-1438), and above all, Conrad Summenhart 
(1455-1502), whose De contractibus licitis atque illicitis tractatus (1502) 
influenced all subsequent debates. 


COMMERCIAL CONTRACTS 


Along with rules for the formation and execution of contracts, an essential 
contribution by the medieval canonists and theologians concerned the 
doctrines of just price and usury. Roman law had included a principle 
according to which a seller could seek to reclaim the just price from a buyer 
who had taken advantage of him or her, if the seller had received from the 
buyer less than half the just price (Cod. 4,44,2). Canonists such as Enrico da 
Susa (Cardinal Hostiensis, 1200-71) and Sinibaldo Fieschi (Pope Innocent 
IV, 1195-1243) offered an extensive interpretation of this Roman imperial 
provision, arguing that both a buyer and a seller were not allowed to 
defraud each other by overcharging but must comply with the just price. 


The just price depended on the usefulness of the goods and also related to 


the common estimation of the market, which varied by place and time.!’ 


Aquinas and other theologians also declared that unless the price had been 


established by the public authorities, the just price allowed for a certain 
margin (latitudo justi pretii). But charging a price exceeding that margin 
constituted a sin. Defects of substance, quantity, and quality constituted 
fraud and triggered annulment or restitution. Sellers must declare any 
imperfection that could damage their neighbor; otherwise, the thing was 
being sold for a price that was superior to its actual value. The seller also 
must reveal any defect that might be risky, because it might make the use of 


the thing difficult, hazardous, or impossible. !8 

The fact that lending at interest was forbidden did not mean that all 
financial practices were banned. Taking advantage of the principle that 
agreements are binding on the basis of mutual consent, canonists and 
theologians devised a number of contracts that enabled business despite the 
prohibition on interest.'? The leading role in the credit system was played 
by the census contract. This contract was classified as a sale in which the 
buyer was the lender or investor and the seller was the 
borrower/entrepreneur. The buyer purchased the census (annuity from a 
fruitful property) and in return provided the seller with the necessary 


capital. As John T. Noonan Jr. points out, many types of census existed.” 
The real census was based on real estate; the personal census was founded 
on returns from the work of a slave or debtor; a census could also be based 
on all of the seller’s goods or, similarly, on tax revenues. The census could 
be associated with a fixed annual income, or the income could vary over 
time. It could be for the life of the creditor or the debtor, and it could be 
perpetual or temporary. 

As well as the census, common financial instruments included contracts 
of partnership (societas) and loans with compensation for loss (interesse). A 
partnership was an agreement between people for the purpose of making 
profit on the basis of the contractual scheme of Roman law. The 
theologians, however, insisted that investor and entrepreneur must share the 
risk, which made it different from a loan. The interesse was the 
compensation the creditors would receive if they were to suffer damage 
from a loan. The interesse was admitted as a title of compensation in 
particular cases, such as in cases of delay in making restitution of the sum 
and when the guarantor of a loan had been forced to borrow money at 
interest because the debtor had failed to pay the debt. While these titles 
were the consequence of the fault of a debtor who had failed to return the 
sum on time, others were allowed at the beginning of a loan. For example, 


the parties may agree that an interesse will be paid as a penalty if the debtor 
should fail to repay the sum on time. As the lender, by giving the loan, 
suffered a lack of money, certain canonists and theologians allowed lenders 
to ask for compensation for losses arising (damnum emergens) and cease of 
profit (lucrum cessans). Although they were controversial (they were 


suspected of being possible ways to conceal usury), these titles gradually 


became utilized in banking practices.*! 


EARLY MODERN SCHOLASTICS 


In the sixteenth and seventeenth centuries, the legacy of the medieval 


theologians and canonists was inherited by the early modern Scholastics.” 
These scholars, also called second Scholastics, neo-Scholastics, or early 
modern Scholastics, formed a global epistemic community of Catholic 


theologians and jurists.” They often belonged to major religious orders, 
such as the Dominicans and the Jesuits. Their origin is usually ascribed to 
the Dominican friar Francisco de Vitoria (1483—1546), who went on to 
teach theology at the University of Salamanca after completing his studies 
in Paris. While similar developments had started earlier in many other 
places, such as Pavia,” Vitoria was nevertheless particularly successful in 
promoting the renewal of theological studies on the basis of Aquinas’s 
Summa Theologiae. This trend would eventually lead to the publication, 
from the mid-sixteenth century onward, of voluminous juridical-theological 
treatises, often published under the title De iustitia et iure (on justice and 
law).*> These treatises contained long examinations of all juridical matters 
with the aim of counseling Christians in everyday situations. Hundreds of 
pages were dedicated to contract law, producing an unsurpassed synopsis of 
Roman law, canon law, and Aristotelian-Thomistic philosophy.”° 

Building on their medieval predecessors, these erudite scholars 
elaborated on the notion of promise and insisted on the notion of freedom of 
the will as the basis of contract law. The will was conceptualized as an 
instrument for the transfer of property rights. The Jesuits Leonardus Lessius 
(1554-1623), Juan de Lugo (1583—1660), and Pedro de Oñate (1567—1646) 
articulated three requirements for a promise to be binding in the juridical 
sense of the word. First, the promisor must intend to be bound as a matter of 


commutative justice. In this way, a promise could be distinguished from 
other assertions regarding the future, which could be binding only by virtue 
of honesty and fidelity. Second, the promise must not remain in the mind 
but has to be communicated to the other party via an external sign. Third, 
consent has to be mutual, and therefore the promise has to be accepted by 
the other party (theory of offer and acceptance). At the same time, these 
theorists insisted that contracts should observe the principle of justice in 
exchange. Since agreements must be advantageous to all the parties 
involved, overreaching, fraud, and unfair bargains could not be tolerated. 


THE PROTESTANT REFORMATION 


On the other side of Europe, the Protestant Reformation brought about a 
stricter separation between law and morality, and this in turn affected 
contract law.” Martin Luther (1483-1546) proclaimed the need to free 
conscience from the mixture of Aristotelian-Thomistic philosophy, Roman 
law, and canon law that characterized it in Catholic lands. The spiritual lives 
of Christians had to be grounded only in scriptural precepts. Penance and 
confession of sins remained in force, but they were considered neither a 
sacrament nor a judgment. Punishments and acts of penance were not 
required for salvation. Restitution was still demanded, but it was not 
described in detail. As a consequence, Christian spiritual life lost much of 
its juridical nature, and it was shaped by principles that the Christian had to 
apply through conscience. 

Unlike their Catholic counterparts, the Lutheran theologians did not 
develop voluminous treatises on contract law. Philip Melanchthon’s (1497— 
1560) dissertation on contracts (Dissertatio de contractibus, 1545), an 


almost unique exception, amounted to a maximum of thirty pages.?S Most 
theologians included short but influential sections on contract law in their 
sermons, ethical treatises, biblical commentaries, dogmatic treatises, and 
casuistry books. For example, Johannes Aepinus (1499-1553), a 
superintendent in Hamburg, wrote a formidable commentary on Psalm 15, 
in which he addressed the most controversial financial issues of his time; 
Paul von Eitzen (1521—98), a disciple of Melanchthon, court priest, and 
superintendent in Schleswig, authored an ethical treatise (Ethica doctrina, 
1571) whose section on the Decalogue’s seventh and eighth commandments 


included numerous contract law teachings; Martin Chemnitz (1522-86), 
dubbed the second Martin because of his importance, presented an analysis 
of contract law in his Loci theologici (1591) in a section dedicated to 
poverty (De paupertate) in chapter 5 (De contractibus); and Johann 
Gerhard (1582-1637), one of the most authoritative members of the 
Lutheran orthodoxy, dealt with contract law in detail in his Loci theologici, 


published during the years 1610-25 (14, 25, De magistratu politico)? 

The religious principles that the reformers thought indispensable in the 
field of contract law were faith and charity. For Melanchthon and Chemnitz, 
faith enabled humanity to recognize that contracts were a divine ordinance: 
God had created them for the practice of mutual charity. Charity was used 
to select the right contract to benefit one’s neighbor. For example, if one 
person had money but no goods, and another had goods but no money, 
charity should be practiced by the contract of sale. If both parties had goods 
but no money, they could barter. If an owner did not want to transfer the 
right to a property, and another person did not have enough money to buy it, 
they could agree to transfer the right to use the good for a certain time 
through a contract of rent. If one had neither goods nor money, one could 
offer a contract of work.*° 

Charity also meant the absence of deceit in the formation and execution 
of the contract. The reformers looked at contract law through the prism of 
the Decalogue. The eighth commandment (“You shall not bear false 
witness”) was used as a vital argument to uphold the bindingness of 


agreements.*! The Lutheran theologians repeated most of the teachings on 
freedom of will and its limitations developed by their Catholic counterparts, 
but they did not necessarily agree with the majority opinion developed by 
the Spanish Scholastics in all contract-related issues. A case in point is the 
discussion on the validity of immoral agreements, especially in the field of 
prostitution. For example, Balthasar Meisner (1587—1626), a professor of 
theology and ethics in Wittenberg, rebuffed the opinion that immoral 
agreements could still produce legal effects.*7 However, similar views were 
already expressed by Catholics such as Juan de Medina (1490-1547) and 
Martin de Azpilcueta (1491—1586).*° 

As was the case for the Catholic theologians,** the seventh 
commandment (“You shall not steal”) was the catalyst for a body of rules 
and principles regarding the acquisition of property and the observation of 


justice in the main commercial transactions. Luther, Melanchthon, and their 
followers forbade contractual fraud, such as taking advantage of one’s 
neighbor by selling vitiated goods, quoting an unfair price, using an unequal 
measure, or using false money. They restated the fundamental doctrines of 
just price and usury, but unlike their Scholastic counterparts, the Lutheran 
theologians did not examine in detail the implications of various contractual 
forms regarding price. 

With the Protestants, the usury prohibition passed from a prohibition 
against lending at interest to a prohibition against excessive interest rates, as 
the latter would damage one’s neighbor. Before entering into any financial 
operation, the Christian had to check the other party’s financial capability: 
only the wealthy could be asked to pay interest, while working poor should 
receive interest-free loans, and the poor should receive alms. The interest 
rate should be proportional to the time and circumstances of the contract. 
Finally, in cases of fire, shipwreck, or other calamity, the creditor ought to 
remit the debt, in whole or in part.*> 

In other lands where Protestantism threatened the medieval canon law 
tradition, such as France, the Netherlands, and England, issues of contract 
law continued to be addressed in both legal and theological writings. The 
French Calvinist theologians Lambert Daneau (1535-90), André Rivet 


(1572-1651), and Claudius Salmasius (1588—1653), all professors at the 


University of Leiden, grappled with usury and financial transactions.*° 


Charles du Moulin (1500—66)—a lawyer with Protestant sympathies— 
authored an immensely influential treatise on usury and contracts.*” Puritan 
theologians, such as William Ames (1576-1633) and Richard Baxter 


(1615-91), all dealt with issues of contract law in their books of casuistry.°° 
In his popular treatise on conscience (1630), Ames included four chapters 
on contract law. The first of these was dedicated to the elements essential to 
the conclusion of a contract; here, Ames mostly repeated teachings 
developed by the early modern Scholastics and centered on freedom of will. 
The second chapter dealt with the price of goods and its calculation; the 
third and fourth chapters were on usury and gambling.°” Baxter’s A 
Christian Directory (1673) was a massive four-volume collection of cases 
of conscience. Chapter 19 of the fourth volume contained dozens of cases 
where entering into or performing a contract might offend conscience. 
Many of these cases were inspired by Catholic casuistry and revolved 


around vices of the will, sales fraud, prices, the payment of debts, and 
usurious contracts. Questions such as “May I sell dearer for another’s 
necessity?” and “May I promise a robber money to save my life or to save a 
greater commodity?” represented authentic moral dilemmas and were 


discussed at great length.*° 


THE SECULARIZATION OF CONTRACT LAW 


From the seventeenth century onward, the contract law teachings developed 
by previous generations of civilians, canonists, and theologians started to 
get detached from their religious moorings. The members of the so-called 
northern school of natural law were less interested in salvation of the 
human soul than in maintenance of the social order. For example, Hugo 
Grotius (1583—1645) substantially agreed with the early modern 
Scholastics’ rules for the formation and execution of a contract. Similarly, 
he shared many of the Scholastics’ views on the price of goods as the 
common estimation of the market, which had to reflect need, scarcity, and 
cost. But he set his views in his own perspective of natural law, which 
commanded humanity to avoid injustice, but neither required faith nor 
recommended charity, as contemporary Protestant theologians would have 


thought important.*! 
As James Gordley has shown, Grotius’s teachings influenced Jean Domat 
(1625-96) and Robert Pothier (1699—1772)—authors who inspired the 


drafters of the French civil code.** However, the philosopher-jurists 
Christian Wolff (1679-1754) and Christian Thomasius (1655-1728), 
pushed back against these teachings. Wolff justified the enforceability of 
promises not on the basis of the virtue of fidelity, as medieval theologians 
would often have done, but simply from the definition of a promise per se. 
Thomasius contested the idea that the price of goods had to reflect equity 
and the common estimation: for him, as value depended on people’s 


judgments, the only judgment that had to be taken into consideration was 


that of the contractual parties themselves.” 


In subsequent decades, the discourse on contracts became dominated by 
jurists inspired by other strands of thought than the canon law tradition or, 
for that matter, early modern Scholasticism. Friedrich Carl von Savigny 
(1779-1861), Georg Friedrich Puchta (1798—1846), Bernhard Windscheid 


(1817-92), and many other jurists sometimes adopted the teachings 
developed by the canonists and Scholastic theologians. Yet they did not 
refer to the arguments behind them. Rejecting the framework of 
Aristotelian-Thomistic virtue ethics, these authors centered on only the will 
of the parties. They did not provide any reason why a contract should be 
binding except that this was the effect wanted by the parties. Reference to 
the salvation of the soul, which is the background against which the 
canonists and Scholastics dealt with contract law, is entirely absent from 
their work. In this way, other contractual doctrines taught by the medieval 
and early modern canonists and theologians—for instance, on restitution— 
were also left without foundation.** A similar development occurred in 
England, where the Puritan ideal of the covenant between humanity and 
God was no longer accepted by the majority of the population. Contract law 


became governed by principles based on economic considerations rather 


than Christian morality.*° 


Over the course of the nineteenth century, the impact of spiritual 
concerns, voiced either by Catholics or Protestants, on debates about 
contract law drastically waned. This development paralleled the general 
privatization and interiorization of faith and morality in Western societies. 
However, Christian authors continued to discuss issues of contract law 
within their own circles, particularly in the context of industrialization and 
the social question. For example, when Pope Leo XIII issued the famous 
encyclical Rerum Novarum (1891), neo-Thomist jurists from the University 
of Louvain, in Belgium, published a series of legal essays on contractual 
issues, especially concerning the relationship between employers and 
employees and the morality of just wages.*° The teachings of medieval and 
early modern theologians and canonists were now no longer part of 
mainstream legal thinking, but they still inspired Christian citizens trying to 
engage with contemporary socioeconomic debates. 

Despite profound societal changes, Catholic moral theologians continued 
to discuss matters related to contract law until at least the first decades of 
the twentieth century. The Jesuits Thomas Slater (1855—1928) and Henry 
Davis (1866-1952) and, for that matter, the Capuchin Heribert Jone (1885-— 
1967) believed that the core of moral theology was to show humanity the 


way of perfection through law.” Thus, they designed their moral theology 
handbooks with large sections on the moral aspects of legal obligations. Slat 


er’s Manual of Moral Theology (1906), the first book of Catholic moral 
theology in English, addressed contract law in books 7 and 8. A first, 
general section described the nature of contract, consent, capacity of parties, 
subject matter, consideration, and discharge. A second, special section dealt 
with promises, gifts, wills, loans and usury, sale, monopolies, bailment, 


agency, partnership, leases, insurance, and gaming.*® Similarly, Jone’s 
influential Katholische Moraltheologie (1930), which was translated into a 


great many foreign languages, included a detailed treatment of contracts 


and restitution under the seventh commandment of the Decalogue.*” 


Within the theological tradition, this juridical approach to contractual 
morality was increasingly accused, however, of being too legalistic and 


casuistic.-? Building on scripture rather than juridical sources, Protestant 
theologians had started articulating a different morality from the sixteenth 
century on, taking charity instead of law as a starting point for moral 
instruction. Theologians such as Odon Lottin (1880-1965), Fritz Tillmann 
(1874-1953), and Gérard Gillermann (1910-2002) developed similar 
approaches in Catholic lands. As a result, the analysis of contract law was 


marginalized in their moral theological works.*! This change of paradigm 
also affected catechetical literature. The Catechism of the Catholic Church 
issued in 1992 at the request of the 1985 Synod of Bishops still includes a 
paragraph on contracts (2411) in the explanation of the seventh 
commandment of the Decalogue. However, it only requires Christians to 


comply with the virtue of commutative justice.°7 


CONCLUSION 


Without laying any claim to exhaustiveness, this chapter has tried to 
illustrate how Christianity has shaped contract law doctrines through the 
centuries, and how these doctrines influenced the Western legal tradition. 
Canonists and theologians from the late medieval and early modern period 
mapped out crucial rules on offer and acceptance, duress, fraud, fairness in 
exchange, usury, and restitution. Most of these rules were incorporated and 
expanded in Protestant theological and legal treatises, or in the works of 
scholars belonging to the northern school of natural law, and found their 
way into modern codifications. However, against the background of 
growing secularization and interiorization of faith, nineteenth-century 


jurists abandoned the spiritual framework of contract law and re-interpreted 
many rules that were originally derived from Christian morality on the basis 


of secular economic, social, or philosophical considerations. 
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CHAPTER 31 


HELEN M. ALVARE 


INTRODUCTION 


The relationship between Christianity and family law is deep, 
geographically dispersed, and nearly two millennia long. It began in the 
fourth century and influenced the Roman Empire, Europe, Russia, and— 
through European colonization—the Americas and Oceania. Beginning in 
the twentieth century, Christianity’s sway over family law waned 
considerably, even as many of its ideas and norms continue to inform 
family law and policy. Yet by the end of the twentieth century, a movement 
had emerged—featuring Christian voices, among others—advocating on 
behalf of stable marriage, marital parenting, and church-state cooperation to 
strengthen the family. This movement proposed the wisdom of the norms 
imbibed, shaped, and carried forward by Christianity, and it rested upon a 
foundation of biblical, philosophical, and scientific sources. 

Theologically speaking, it is unsurprising that Christianity should help 
shape family law. The Old Testament, Jesus, Saint Paul, and the Church 
Fathers spoke directly about family relations. They also linked core 
Christian beliefs—about God’s identity and creative power, God’s love for 
humanity, and how we are to love God and one another—to the family. Yet 
it is a difficult task to trace, briefly but accurately, the influence of 
Christianity on family law and policy. This is not only because of the two 
thousand years involved but also because the impact is so deep, variable, 
and geographically dispersed. Many excellent scholars have treated the 
subject in detail.! I will attempt it in three parts. 

Part one of this chapter proceeds both chronologically and geographically 
to describe the leading ideas and figures comprising Christianity’s impact 


upon family law. This is the longest part. Part two traces Christianity’s 
declining impact, measured both in terms of particular laws and in the 
waning of Christian ideas about the family. Part three describes Christians’ 
continuing engagement with family law today. 


THE RISE AND DIFFUSION OF CHRISTIAN INFLUENCE ON FAMILY 
Law 


Foundational to the concern of Christianity with the family are the life and 
words of Jesus. The writings of Saint Paul and the Church Fathers are also 
fundamental. Jesus highlighted the importance of the family by his 
incarnation into a family, his “obedience” (Luke 2:51) to his earthly parents, 
and his ready participation in the family lives of his contemporaries. 
Several times, he spoke directly about family relations. He affirmed the 
divine origins of marriage at “the beginning” (Matt. 19:8), as the “one- 
flesh” union of the man and the woman (Matt. 19:5—6). He also spoke of 
the indissolubility of marriage. Innovatively, Jesus demonstrated high 
regard for women’s dignity, rationality, and free will (John 4:4—42). He 
demonstrated special regard for children, commending their trusting nature 
(Luke 18:16-17). But he also elevated fidelity and submission to God 
before fealty to one’s own kin (Matt. 10: 34-37). 

Saint Paul elaborated upon and specified these themes. He echoed Jesus’s 
teaching against divorce (1 Cor. 7:10-11). While not articulating sexual 
equality in modern terms, Paul continued Jesus’s pattern of challenging 
norms of women’s inferiority. He called all believers adopted sons and 
daughters of God (Rom. 8:14-15), and he subjected all relationships to his 
“greatest” commandments—to love God and neighbor (Rom. 13:8—10). 
Paul also preached that “there is neither Jew nor Greek, ... slave nor free 
person, ... nor male and female, for you are all one in Christ Jesus” (Gal. 
3:28). He instructed husbands to “love their wives as their own bodies” 
(Eph. 5:20), and he exhorted both spouses to “be subordinate to one another 
out of reverence for Christ” (Eph. 5:21; emphasis added). 

Responding often to the dilemmas of Christian communities involving 
family and sexual morality, Paul affirmed couples’ mutual responsibility for 
sexual relations within marriage (1 Cor. 7:2—5), while affirming marital sex 
largely as a remedy for avoiding immorality. He also prioritized celibacy 


over marriage in light of the anticipated imminent return of Christ (1 Cor. 
7:7). This position would linger in Christian thought for centuries. Paul 
preached against sexual practices that threatened or contradicted marriage 
or the natural ends of sex—practices such as fornication, adultery, 
prostitution, and same-sex relations (1 Cor. 6:9, Rom. 1:18—28). Scholars 
sometimes note that Jesus’s and Paul’s teachings against divorce, sexual 


immorality, and the “double standard” were attractive to women, who more 


often suffered from these practices.* 


The dual relationship of Christianity with prevailing Roman norms set 
the stage for the later effects of Christianity upon family law. Emerging 
Christian teachings and practices displayed a “synthesis” of Christian 
innovations, natural law, and Jewish, Roman, and Stoic laws and customs; 
they incorporated these traditions’ observations about humans’ natural 
inclinations—concerning sex, pair-bonding, men’s desire for paternal 
certainty, and kin altruism—as well as their understanding of the 
relationship between family norms and social well-being, and some easing 
of patriarchy.* 

At the same time, the Christian framework for considering sex, marriage, 
and parenting differed importantly from the prevailing Greco-Roman 
model, which assigned variable sexual norms, depending upon a person’s 
sex and social status. For Christians, the “cosmos replaced the city as the 
framework of morality,” and thus persons of every sex and social status 
were subject to the same norms. Furthermore, Christians believed that 
romantic and familial love manifested the nature of a// divine and human 
love; thus, sexual “disorder” was perhaps the “single most powerful symbol 


of the world’s alienation from God,” and sexual fidelity “the corollary of 


monotheism.” 


These principles were not brought to bear upon law for most of the first 
four centuries of Christianity, though some scholars believe it possible that 
some family laws about divorce and infant exposure crafted under emperor 
Constantine were Christian influenced.® After emperor Theodosius I made 
Christianity the official religion of the empire in the late fourth century, 
however, Christian beliefs were increasingly reflected in family law. Church 
and state sometimes assumed overlapping jurisdiction and other times 
divided jurisdiction over the family.’ 


The writings of Saint Augustine, the fifth-century bishop of Hippo, 
continue to influence family law to the present day. He is widely regarded 
as the greatest historical influence upon Western thought about marriage. 
His theology integrated observations about human behaviors with Christian, 
Stoic and Greco-Roman views. Augustine valorized celibacy and was 
suspicious of sexual desires as vehicles for sin. But he was also concerned 
about affirming the goodness of the body and marriage in the face of 
denials from competing contemporary schools of thought. Augustine is best 
known for his three “goods” of marriage: fides, proles, and sacramentum. 
The first, faith, included monogamy, mutual support, and respect between 
spouses, and a sexual relationship assisting the couple to avoid fornication. 
The second is children. These two could be known by observing nature. The 
third good, the “sacrament,” referred to the indissolubility of marriage, in 
imitation of the relationship between Christ and his church. Augustine also 
taught that Christians should avoid endangering marital goods through 
certain kinds of behavior, including extramarital intercourse, polygamy, and 
divorce. 

Saint John Chrysostom is perhaps the most influential Eastern Church 
Father regarding marriage. During the fourth and early fifth centuries, he 
regularly affirmed the good of marriage—including as a remedy for sexual 
sin—and the importance of sex and companionship within a spousal bond. 
Scholars and lawmakers fifteen centuries later would come to emphasize 
these latter themes. 

Even after the Roman Empire collapsed in the west, Christianity 
remained influential in the east. Thereafter, the Christian emperor Justinian 
summarized and codified Roman law in 529 in the Codex Justinianus. It 
incorporated the laws of nature and Christian ideas. It required marriages to 
be witnessed and registered at a church. It also offered legal privileges to 
celibates and rejected mutual-consent divorce, adultery, and nonmarital sex. 

Muslim forces conquered several Christian cities beginning in the eighth 
century. Leading Christian cities remaining unconquered subsequently 
developed in the Eastern Orthodox tradition, which differs in some respects 
from Roman Catholic family norms, especially in permitting divorce and 
remarriage in cases of serious assaults on the moral and spiritual foundation 
of marriage. Orthodoxy also spread to Russia in 988, when Prince Vladimir 
made it the state religion of Russia. 


Christianity became especially influential in European family law during 
the High Middle Ages. This period produced leading canon law and 
theological compilations. The Italian monk Gratian, for example, collected 
and harmonized centuries of Christian and Roman sources in the canon law 
textbook the Decretum Gratiani, which continues to influence canon law to 
the present day. The Decretum guided both ecclesiastical decisions and civil 
legislation, treating family topics that remain fundamental: requirements for 
entry into and capacity for marriage, incest impediments (including 
relations by blood, marriage, and even spiritual [godparent] relations). It 
prioritized procreation as the primary purpose of marriage. The Decretum 
also held that the Catholic Church possessed exclusive jurisdiction over 
marriage law. 

In the twelfth century, theologian Peter Lombard, bishop of Paris, 
compiled the era’s most authoritative theology text, the Four Books of 
Sentences. It affirmed Augustine’s three goods of marriage, prioritized 
procreation, and taught that public mutual consent is a required condition 
for marriage, which it confirmed as indissoluble, albeit with exceptions 
concerning unbelieving spouses and adultery. 

The twelfth- and thirteenth-century reigns of Popes Alexander III and 
Innocent III were also important periods for the continuing development of 
a more comprehensive canon law, including law of the family. Canon law 


was effective not only in the ecclesiastical courts but also in the family law 


of Western Europe, which deferred to Christian ecclesiastical norms.® 


In the thirteenth century, perhaps the most significant Catholic theologian 
in history, Dominican friar Saint Thomas Aquinas, integrated Christian 
theology with Aristotelian philosophy and the psychobiology of his day.” 
He emphasized a natural law comprising rational principles that ordinary 
humans could grasp about “the good” and how to pursue it. He endeavored 
to show how revelation and human reason mutually illumined one another. 
Thomas applied his method to many questions, including about human 
sexuality, marriage, and parenting. His methods continue in important ways 
to shape Christian engagement with family law even today. 

A few of Thomas’s most important ideas concerning the family include 
the goodness of humans’ created nature and instincts and the necessity of 
meeting human needs in a manner coincident with the ends for which 
human bodies and lives were created by God. Accordingly, sexual acts not 
directed to the natural ends of sex—acts such as sodomy, bestiality, and 


masturbation—should be avoided. Aquinas depicted marriage as subject to 
the laws of both nature and the church. He affirmed Augustine’s three goods 
while adding analysis of the natural conditions that should order marriage 
as a permanent, monogamous, faithful union of a man and a woman: 
humans’ desire for children, children’s need for both parents’ 
complementary care and education for an extended period, and men’s need 
for paternal certainty to motivate their parental investment. Aquinas further 
recommended that a correctly ordered marriage demonstrates proper care 
for women and children and supports the common good. Thus, the state has 
a role to play in respecting marriage, including banning behaviors that 
promote nonmarital births: rape, incest, fornication, and prostitution. 
Thomas also asserted that Christian marriage is a sacrament and, thus, 
indissoluble; this became an important principle in nations influenced by 
Christianity, but it was eventually eclipsed. 

Thomas’s thinking flourished in Spain and, thereafter, in parts of the 
Americas colonized by Spain, especially through the work of theologian 
Francisco de Vitoria and other Spanish Scholastics. Vitoria underscored the 
natural rights of spouses and children, including parents’ rights to educate 
their children—a theme that features prominently in church-state clashes to 
the present day. 

Throughout the medieval period, matters of family law were handled in 
Christian countries largely according to Catholic canon law; civil law 
supplemented it. But the Reformation markedly decreased Catholic 
hegemony, while not breaking entirely from its norms and sources. This 
was true even in the case of Anglicanism, which was founded following 
King Henry VIIIs break from the Catholic Church over his divorce and 
remarriage. 

Theologically, the founders of Protestantism disagreed that marriage is a 
sacrament and that clergy or the divorced need to remain celibate. They 
affirmed Augustine’s natural goods of marriage—spouses’ mutual love and 
procreation—and spoke more favorably about sexual pleasure and spousal 
cooperation. They were more open to divorce not only for adultery, 
desertion, and cruelty (“fault” divorce) but also when the sexual 
relationship failed, such that the marriage could no longer function to 
protect the couple against sexual sin. The reformers stressed the family’s 
importance as a “social estate,” foundational to the flourishing of both 
church and state. Outlining a “two-kingdoms” notion that involved both 


separate and overlapping jurisdictions of church and state, Luther invited 


the state into the governance of the family alongside the church.'!? Many 
new family laws appeared in lands influenced by the Reformation in the 
sixteenth century; these did not differ greatly from earlier Christian- 
influenced laws concerning conditions for entry into marriage, but they did 
differ respecting divorce and remarriage. 

Protestant reformer John Calvin'! actively influenced family law and 
practice in Geneva and, thereafter, in parts of Europe and America 
embracing Calvinism. Calvin’s Geneva created a body known as the 
Consistory, composed of both pastors and laymen exercising church 
discipline, and the Geneva legislature handling strictly legal questions. 
Calvin, too, integrated Aristotelian natural law and practical reason!” and 
agreed with much of Roman Catholic canon law on the requirements for 
entering marriage, its public nature, and the importance of procreation. He 
stressed that marriage is a “covenant” between the spouses and with society, 
and that it is sacred because of its object and its symbolizing of humans’ 
relationship with God. (This notion would eventually feature prominently in 
Catholic parlance in the twentieth century). Sexual behavior undermining 
marriage should be forbidden by both church and state. Divorce was 
permissible for covenant violations but rarely sanctioned de facto. While 
both church and state legitimately exercised authority respecting the family, 
church authority took priority. 

Changes during the Reformation affecting marriage and the family 
influenced the entire Western tradition until the twentieth century. They also 
provoked the Counter-Reformation, including the Council of Trent in the 
mid-sixteenth century, which itself influenced not only ecclesiastical but 
also civil law for centuries. Trent affirmed the sacramental nature of 
marriage, and distinguished between divorce a vinculo (dissolving the 
marital bond because of the absence of an essential constitutive element) 
and divorce a mensa et thoro (settling the parties’ affairs and permitting 
separate living for serious reasons but not permitting remarriage). In 
substance, both types of legal actions still exist today. Trent’s decree 
Tametsi (1563) pronounced the canonical form of a valid marriage to 
include priestly solemnization, witnesses, and prior banns. While the decree 
did not require parental consent, its requirements effectively ended 
clandestine marriage. Two centuries later, this was the subject of Lord 


Hardwicke’s Marriage Act, banning clandestine marriages in the Anglican 
United Kingdom. 

Catholic canon lawyers continued to synthesize and refine canon law 
after Trent, including in the work of Spanish Jesuit canonist and moral 
theologian Thomas Sanchez, whose work is still visible in the 1983 Code of 
Canon Law. Sanchez dwelt upon spouses’ mutual sexual debt, and the 
centrality of consummation as evidence of the couple’s mutual promises. 
The contractual language of this approach would shift in the later twentieth 


century at the Second Vatican Council (1963—65), toward the language of 


covenant and communion. !? 


The period surrounding the Reformation is also noteworthy for the rise of 
compulsory education for children. This was provoked importantly by the 
reformers’ concern for widespread literacy to encourage Bible reading. 
Compulsory education did not spread widely in Europe or the United States 
until the later nineteenth century. It magnified state authority over children’s 
education—as distinguished from parental authority—while simultaneously 
forwarding Christian concern for children’s needs. 

The Enlightenment foregrounded several ideas that have had a long-term 
impact upon family law, while also undercutting Christian influence. 
According to a number of scholars, Enlightenment thought did not break 
entirely with Christianity! but rather emphasized human (versus divine) 
imperatives and human reasoning. The period spotlighted individual rights, 
voluntary contracts, the power of human reason and scientific investigation, 
human (including women’s) dignity and equality, and personal happiness. 
Proponents would deploy such ideas to support American and European 
family law reforms in the twentieth century. The ideas of Enlightenment 
figure Mary Wollstonecraft bore particular fruit in the twentieth century, 


when legal attention turned to women’s rights within the family.'° 
The French Revolution (1789—99) also importantly influenced family law 


for many years.!° Its leaders explicitly repudiated the authority of the 
Catholic Church and the interlocking power of church and state. Instead, 
they elevated human reason and sentiment. They also legalized mutual 
consent or unilateral divorce, which was later abolished by the Napoleonic 
Code (1804) and was not reestablished in France until 1884. Enlightenment 
and revolutionary ideas then spread to other countries, either as a result of 
colonization or through ideological sympathy. For example, many countries 


increasingly separated church and state by refusing civil law recognition of 
religious marriages and, instead, requiring a civil ceremony. French-style 
no-fault divorce was briefly adopted by Russian Bolsheviks before being 
abolished by Joseph Stalin; later, it was widely adopted in a high percentage 
of countries that had previously been more influenced by Catholic, 
Protestant, and Orthodox traditions. 

During the sixteenth and seventeenth centuries, both Protestant and 
Catholic teachings about the family came to the Americas via European 
colonization. Spanish Catholic ideas influenced family law in Latin 
America, while English Protestant ideas influenced large parts of the 
Americas and Oceania. Reactions against Spanish control of Latin America 
during the nineteenth century fueled many liberal revolutions, yet the 
Catholic influence upon family law did not decline dramatically until the 
later twentieth and early twenty-first centuries, when many Latin American 
countries began to permit no-fault divorce, abortion, and same-sex 
marriage. 

The United States took a great deal of its family law from Protestant 
England, which looked to both natural law and Christian scriptures. 
Lawmakers and scholars in the young nation tended to agree upon the truth 
of patterns discernible from nature, as well as upon many basic principles 


articulated by Augustine, Aquinas, and Anglican canon law.!” Americans 
further believed that virtuous marital families were the bedrock of social 
virtue and prosperity; thus, both church and state had legitimate authority 


with respect to forming, maintaining, and dissolving marriages and to 


banning behaviors threatening to the marital family or “against nature.” !® 


However, divorce soon became available in the United States, through 
courts (in contrast to earlier legislative avenues) and based on the grounds 
of fault, beginning in some states as early as the late eighteenth century. 
England, however, did not permit judicial (versus legislative) divorce until 
1857. 

Turmoil affecting the family in many parts of the West led both 
Protestant and Catholic leaders to react repeatedly near the turn of the 
twentieth century. Catholic responses included Leo XII’s Arcanum Divinae 
(1880), the 1917 Code of Canon Law, and Pius XI’s Casti Connubi (1930). 
The revised 1917 code’s provisions on the family emphasized the 
contractual basis of marriage and the natural law conditions affecting 
marriage and parenting. The encyclicals addressed the importance of 


indissolubility of marriage, families’ importance to social stability, and 
emerging themes such as the eugenics movement, parents’ rights and duties 
to educate their children, and states’ obligation to assist families. 

Not long into the twentieth century, a debate began—over contraception 
—that, by its nature, kindled disagreements concerning the goods of 
marriage, because contraception easily disconnects sex from children from 
marriage. In 1930 the Anglican Communion approved contraception for 
married couples experiencing “clearly felt moral obligation ... and ... 


morally sound reason for avoiding complete abstinence.”!? Other Protestant 
churches soon agreed whether on the grounds of avoiding overpopulation or 
with the aim of supporting women. Some of these same denominations 
eventually blessed further separations between sex, procreation, and 
marriage by endorsing widespread contraceptive use, legal abortion, and 
same-sex marriage. 

The Catholic Church, however, strongly reasserted its opposition to 
contraception in the 1968 encyclical Humanae Vitae, predicting that birth 
control would further objectify women and disturb male-female relations. 
The fierce and persistent backlash against the encyclical that ensued within 
and outside the church spurred a long-term resistance to further Catholic 
influence upon sex, marriage, and parenting laws and policies. 

Cultural and social changes following World War II—including the rise 
of feminism and other civil rights movements, the invention of the birth- 
control pill and other technologies, no-fault divorce legislation, and a 
growing individualism—led to an outpouring of Christian reflection upon 


the family during this period. This steady stream of commentary retained 


the “rational core””° of Christian teachings on the family, as illuminated by 


revelation, while also engaging newer developments concerning women’s 
equality, the interplay of faith and science, individual demands for 
happiness, and public and private pressures upon family life. Karl Barth, 
Emile Brunner, Karol Wojtyla (later Pope John Paul II), and Orthodox 
theologian Paul Evdokimoy laid important groundwork for the marriage 
movement of the later twentieth century by proposing the grounds upon 
which church and state could dialogue and cooperate to assist families.7! 
Vatican II further responded to the “signs of the times” during this period, 
sounding many perennial Catholic positions in a new key. The council used 
personalistic language to characterize spouses’ relationship and the dignity 
of women. The 1983 revised Code of Canon Law moved in a similar 


direction, characterizing marriage as a model of Yahweh’s covenant with 
his people, equalizing—as goods of marriage—spouses’ mutual support and 
procreation, and displaying an openness to empirical and psychological 
knowledge regarding marriage. 

Perhaps no Christian figure dominated discussion about the family in the 
late twentieth century as much as Saint John Paul II, whose attention to 
romantic and married couples preceded Vatican I. His writing integrated a 
Christian anthropological lens, natural law, personalism, scripture, and 
empirical sciences. He frequently promoted the equality, dignity, and 
“genius” of women, and he emphasized a husband’s and wife’s mutual 
subordination to one another, in reverence to Christ (Eph. 5:21) His 
writings also stressed parents’ authority over children’s education, including 
sex education, which had become a fraught legal debate. 

In the later twentieth century, same-sex marriage began to take center 
stage, effectively diverting attention from questions about divorce and 
nonmarital parenthood that were driving a robust marriage movement. The 
debate over same-sex marriage tended to marginalize further from public 
discussion of the family those Christian denominations that opposed such 
unions. Christianity had rejected same-sex relations from its beginning—for 
reasons of both scripture and natural law—and continually codified a 
prohibition on same-sex relations in canon law, which then shaped civil 
laws in countries influenced by Christian norms. Earlier shifts away from 
Christian norms—toward, for example, legalized contraception and no-fault 
divorce—had attenuated the natural and divine links that Christianity 
asserted among sex, marriage, and parenting. But the move to same-sex 
marriage severed those links. The emotional campaign for same-sex 
marriage—and public perceptions of the issue—further weakened Christian 
influence upon family law; Christian denominations opposed to it were 
vilified as unloving and un-Christian. Moreover, as both law and public 
opinion swung further toward same-sex marriage, beliefs opposing it began 
to seem increasingly irrelevant. 

With this development, it is fair to say that the influence of Christianity 
in family law is sharply diminished today. Yet this is not the whole story. 
Family law, even in many secularized nations, retains fundamental 
Christian premises grounded in natural law and sciences, and it is further 
illumined by scripture. Additionally, an ecumenical group of Christians 
continues to offer assistance to family lawmakers and policymakers in 


every country that Christianity has touched. I consider these phenomena 
below. 


THE DECLINE 


The decline in Christianity’s influence can be characterized both in terms of 
laws rejecting Christian norms and in terms of shifts away from the leading 
ideas that Christianity proposed. 

Regarding laws, Christianity advocates that the family is the marital 
union of a man and a woman, unto death, intrinsically ordered to 
welcoming children and educating them until adulthood. The stable family 
is crucial for the welfare of its members and society and is thus deserving of 
assistance from the state when imperiled. Behaviors against the body’s 
natural ends or derogating family goods—by, for example, risking 
nonmarital parenthood or spousal instability—should be avoided, 
discouraged, and in some cases forbidden: nonmarital sex, cohabitation, 
adultery, polygamy, contraception (in the Roman Catholic tradition), 
abortion, and same-sex behavior. Some Christian denominations and 
individual Christians would obviously disagree with one or more of these 
prescriptions, but this summary reflects general, perennial Christian 
teachings. 

Today, however, in many countries previously influenced by Christian 
family principles, state-recognized marriages include unions between 
members of the same sex. Some advocates seek state recognition for plural 
unions. Alternatives to marriage, including civil unions and cohabitation, 
are increasingly practiced and recognized by states. Many countries do not 
recognize religious marriage ceremonies as satisfying state licensing 
requirements. And divorce is far more readily obtainable by mutual 
agreement or unilateral choice. 

Furthermore, the links between marriage and children—and children’s 
education—are increasingly severed. Rates of nonmarital births are high, 
and the law does little to discourage them. Laws penalizing behaviors 
fueling nonmarital births are gone or unenforced. Assisted-reproduction 
services involving the use of one’s own or another’s gametes or embryos 
are open to single and married persons, including same-sex couples. 


Abortion is often legal and common. Parents’ roles in children’s education, 
including a right to homeschool children, are disputed. 

Finally, lawmakers do not regularly signal that the marital family is 
important to societal well-being and merits support qua family unit. Some 
lawmakers and scholars even claim that the marital family is irredeemably 
patriarchal or otherwise harmful to members. 

The declining influence of Christianity with respect to family law can 
also be traced through a history of ideas. I cannot capture all of these in a 
brief chapter, but the leading moves include conceiving the family as a 
human-made rather than a natural phenomenon, viewing the family as a 
strictly private rather than a public concern, and no longer assigning 
transcendent significance to marriage and family life. Below, I briefly 
consider each. 

First, for almost two millennia, laws in nations influenced by Christianity 
recognized and gave legal effect to the intrinsic goods and ends of things, 
customs, inclinations, created structures, and patterns of behavior. Thus, 
male and female physiology, sexual and parenting inclinations and patterns, 
and children’s demonstrated needs informed Aristotle, Aquinas, canon law, 
and Protestant theology, and thereby helped configure family law in many 
nations. Today, however, many states instead assume that an individual’s 
sex is subjectively determined; that human will can and often should eclipse 
nature, especially respecting desires concerning sex, marriage, and 
parenting; and that natural inclinations are often intrinsically burdensome 
upon freedom, while human technological advances constitute progress. 

Second, for almost two millennia, lawmakers assigned the health of the 
marital family unit a high level of public significance, especially given its 
irreplaceable role in the procreation and formation of society itself through 
the begetting of children. The family was deemed “prior” to the state, given 
not only this role respecting children but also the family’s nature-made 
configuration. Today, the state more often affirms individually and adult- 
chosen family structures, which often do not feature marriage or children. 
The state will assist individual children who are suffering from fragile or 
unstable families but, in the words of Don Browning, “at the back door,” 
after adults have made their choices, not at “the front door” of family 
formation.’* With its increasing role in children’s education and in caring 
for children from fragile families, the modern state more often prioritizes its 
authority respecting children, sometimes over the authority of families. 


Finally, even before Christianity—sometimes mediated by naturalistic 
perspectives on creation—people often believed that sex, marriage, and 
parenting intrinsically referenced the transcendent. Christianity then 
explicitly associated sex, marriage, and parenting with God’s Trinitarian 
being and God’s nature as love, with Jesus’s divine-human nature, with the 
loving, indissoluble union between Christ and the church, and with the 
fruitfulness of love. Today, however, Western family law regularly conveys 
that family life is a strictly human affair, involving only human consent, 
human affection, human desires and needs, human reason, and states’ 
interests. Several scholars have asked whether marital norms long 
championed by Christianity—indissolubility, fidelity, mutuality, and child 
centeredness—can survive a complete secularization of marriage.” 

There is little doubt that laws and ideas about the family have shifted 
dramatically away from Christian aspirations. At the same time, nature has 
not lost its power to influence. A religious sense triggered by some of life’s 
most fundamental moments has not disappeared. And there has not failed to 
materialize empirical evidence of negative fallout from the recent practice 
of divorcing sex from marriage and both from parenting. Consequently, 
Christian ideas about the family—which incorporate each of these spheres 
—continue to appeal to many. The next part considers the ideas and groups 
continuing to wield influence. 


CONCLUSION: CONTINUING INFLUENCE 


Despite the strength of the move away from Christian family norms, an 
ecumenical and secular array of individuals and groups began to advance 
law and policy proposals informed by Christian norms toward the end of 
the twentieth century. Ordinarily they responded to one or more of the 
following phenomena: depopulation trends, empirical evidence about 
disadvantages facing children in nonmarital and divorced households, and 
the racial and socioeconomic gaps driven by differences in family structure. 

Following decades in which rates of divorce, cohabitation, and 
nonmarital births climbed, social scientists in the 1990s began to chronicle 
the effects upon children. These included, on average, cognitive, economic, 
educational, and other disadvantages. Researchers also noted the ways in 
which the emerging data fit previously agreed upon naturalistic conclusions 


about children’s needs and the adult relationships that are optimally 
structured to achieving long-term cooperation in the service of children. At 
the same time, demographers began chronicling significant reductions in 
fertility rates in nearly all of the countries once influenced by Christianity, 
while also recognizing that religious families had higher fertility and 
marriage rates and greater marriage stability. 

Responding to this information, a marriage movement with secular and 


interfaith participation sprang up in the United States,*+ while in many 
European countries family movements achieved the creation of government 
programs that encourage childbearing and provide family support. This 
family support can take different approaches, with some focused on 
financial and other resources that couples need in order to have and to 
afford more children, while other approaches focus more on paid leave and 
early childcare and educational programs that might encourage working 
women to become mothers, and mothers to join the workforce. In the 
United States, new laws and policies concentrate on educating single 
parents, students, and the public about the goods of marriage and marital 
parenting. While the visibility of many of these programs waned in the 
early twenty-first century, studies of their impacts continue, and the 
movement continues to launch new proposals. 

Christianity today remains well positioned to assist the secular state as a 
reliable partner supporting families. The sources and ideas of the faith 
intersect with what contemporary family experts consult or acknowledge, 
especially with regard to human nature and the public effects of private sex, 
marriage, and parenting choices. Empirical literature also more frequently 
acknowledges the positive qualities that Christian and other religious 
marriages display, including their current, more full-throated embrace of 
women’s equality and their pastoral care for fragile families. 
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CHAPTER 32 


LAW 


ANGELA C. CARMELLA 


INTRODUCTION 


Christian thought on property rests on two fundamental teachings: first, that 
God’s abundant gift of creation is given to all people and all generations; 
and second, that Jesus’s command to love our neighbors includes care for 
their material welfare. Together, these teachings lead to the primary 
normative principle of the universal destination of goods, whereby the 
goods of creation are meant for the full human flourishing of all persons. 
These goods encompass not only land, buildings, natural resources, and 
things grown and manufactured but also the fruits of human skill, 
knowledge, technology, science, and the arts. By what means, then, does a 
society achieve both the robust production and equitable distribution of 
these goods? 

The answer for most of Christian history has been private property, the 
necessary and effective instrument to ensure widespread access to the 
material benefits of the created world. Property rights are both justified by 
and limited to that end: they are protected to encourage, inter alia, the 
productivity so critical to meeting material needs, and they are constrained 
as warranted to meet the needs of all—especially the poor. In this way, the 
principle of the common destiny of goods precedes property and gives it 
meaning. Thus, a social mortgage—a term coined by Pope John Paul II— 
encumbers all manner of private property, linking individual rights to social 
obligations. In short, property owners act as stewards responsible for 
making their property fruitful and for sharing those fruits with others, as a 
matter of justice, not charity. 


BIBLICAL AND EARLY CHRISTIAN CONCEPTS OF PROPERTY 


The notion of property stewardship is found throughout the Bible. As a first 
principle, all of creation belongs to God, and thus the “dominion” over the 
earth given to humanity involves not rapacious use but rather responsible 
caretaking. Under the Levitical law, land could not be sold and could not be 
treated as a commodity. Prohibitions in the Ten Commandments against 
stealing and coveting protected the private ownership of family lands and 
goods, but ownership was nonetheless conditioned by social 
responsibilities: tithing and sacrificial offerings, alms giving, Sabbath rest 
for the fields, and the jubilee restoration of lands lost to debt. Owners were 
required to allow the hungry to glean the fields; indeed, owners had to leave 
the edges of the fields unharvested to share with the poor, the widow, the 


orphan, and the foreigner.! 

As legal scholar and theologian David Opderbeck notes, the New 
Testament does not speak about property in legal terms but does continue 
the themes of God’s ownership of creation, the dangers of concentrated 
wealth and power, and the special status of the poor. Jesus accepts the 
institution of private property but repeatedly challenges his hearers to seek 
freedom from the grip of possessions and to share them with the poor. In the 
earliest Christian communities, property was held in common, and the 
spread of the Gospel was heavily dependent upon people of means, 
especially women, who shared their wealth. 

The critical view of private property continued through the patristic 
period, with an emphasis on sharing rather than accumulation. Even as 
Christianity became the religion of the elites in the post-Constantinian 
period, the notions of the social function of property and the common 
destination of goods persisted. Ambrose originated the concept (though not 
the term) of the social mortgage.” In a similar vein, Augustine upheld the 
protection of private property against interference but insisted on “right use 


of property [that is, sharing it for the common good] as a condition of its 


continued possession.” 


AQUINAS ON PROPERTY 


In the Middle Ages, Thomas Aquinas articulated the Christian teaching on 
property: a natural right and subject to social obligation. While things in 
their nature belong to God, in their use they are given to humanity for its 


benefit.t Because of its crucial social function, private property is a 
necessity of life. Property creates order and stability, promotes peace, 
rewards the investment of time and labor, and spurs economic initiative and 
productivity—in short, it serves the common good. For Aquinas, the 
positive laws of a given society protect ownership and use of property as a 
means toward these beneficial ends, not as ends in themselves. 

Although Aquinas affirms private property as a social necessity, he places 
restrictions on property use in important ways to ensure provision for those 
in need. Given God’s gift of creation, each person has a natural right to 
obtain what they need from the earth’s abundance. It follows, then, that the 
institution of private property cannot defeat that natural right: “Man ought 
to possess external things, not as his own, but as common, so that, to wit, he 


is ready to communicate [that is, share] them to others in their need.” 
Property owners are social beings, but they are also fallen and sinful, and 
they might appropriate to themselves what belongs to all. Thus, the rights of 
owners legitimately extend only as far as their “genuine vocational needs” 
and those of their families; resources in excess of those needs are held in 


common to be distributed to the poor.° Indeed, in situations of dire need, 
property rights can be completely subordinated. 


Each one is entrusted with the stewardship of his own things, so that out of them he may come 
to the aid of those who are in need. Nevertheless, if the need be so manifest and urgent, that it is 
evident that the present need must be remedied by whatever means at hand (for instance, when a 
person is in some imminent danger, and there is no other possible remedy) then it is lawful for a 
man to succor his own need by means of another’s property, by taking it either openly or 


secretly: nor is this properly speaking theft or robbery.’ 


Aquinas envisioned a positive law that would both protect and limit 
property rights in a rational ordering of society. Of course, in practice, this 
deeply Christian respect for the dignity of the human person was not 
upheld. Popes authorized the slave trade in West Africa beginning in the 
1450s, and later colonization of the Americas by Spanish and Portuguese 


explorers. The Dutch, French, and English followed, with the blessing of 
their Christian leaders. 


PROTESTANT THOUGHT ON PROPERTY 


After the Protestant Reformation, Thomistic thinking gave way to more 
individualistic property theories. Calvin’s nonbiblical, pragmatic approach 
toward property, and Luther’s appreciation for secular occupations, together 
with the stability that property rights generated likely laid the foundation for 
the comfortable overlap of Christianity, capitalism, and private property.® 
Anabaptists, instead, withdrew into their own communities and held 
property in common, as early Christians had done. 

Seventeenth-century political theorists Thomas Hobbes and John Locke 
based their property origin stories on scarcity in a state of nature, in sharp 
contrast to notions of God’s abundance. Although Locke continued to call 
for the common use of excess resources,’ his labor theory of property 
emphasized the atomistic property owner and consent-based transactions 
and laid the foundation for the myth of property as self-interest and self- 
sufficiency. Most of the Christian world by that time, both Protestant and 
Catholic, had embraced private property and entrepreneurialism, which 
incentivized the settlement of the Americas and exploitation of its land and 
natural resources. 


THE RETRIEVAL OF THOMISTIC THOUGHT: CATHOLIC SOCIAL 
TEACHING 


By the late nineteenth century, individualistic notions of property had taken 
hold, and the Industrial Revolution had ravaged the worker. Pope Leo XIII’s 
encyclical Rerum Novarum (Rights and Duties of Capital and Labor) 
offered a scathing critique of liberal capitalism, given the untold human 
suffering under inhumane working and living conditions. He called for a 
living wage and for labor unions. He also decried Marxist socialism and its 
theory of state-owned property, emphatically reaffirming the right to private 
property. “Every man has by nature the right to possess property as his 
own,” Leo wrote. According to Leo, property is an extension of human 


freedom and the fruit of human labor; it promotes personal and family 


autonomy. !? In short, it is the means by which the world’s goods fulfill their 
common destiny. With Aquinas, he reinforced the idea that the positive law 
protects this right, and with Locke he rooted the right in human labor. 

Leo’s letter began the tradition of Catholic social teaching, which 
continues to this day as a forum for papal and episcopal theological 
reflection on socioeconomic issues. The teachings have consistently 
addressed the universal purpose for which the creation was intended and 
have affirmed the institution of private property. Over time, they have 
balanced Leo’s emphasis on private property with its “social function which 
is based on the law of the common purpose of goods.”!! A century after 


Rerum Novarum, Pope John Paul II made clear: private property is a natural 


right, and “its limits are inscribed in its very nature.” | 


Underscoring the human person as the center of concern, Catholic social 
teachings have continued the critique of both socialism and capitalism, the 
idolatry of money and markets, and the unbridled accumulation of wealth. 
For instance, John Paul II vigorously supported private property as a means 
to facilitate the dignity of work and the right of economic initiative, so that 
all could participate in “God’s workbench.” Addressing the social function 
of property, he called for the priority of labor over capital, the shared 
control or ownership between labor and owners of production facilities, 


limits on shareholder profits in recognition of other stakeholders, and 


economic development in marginalized communities. 1° 


Pope Francis has continued to fill the social mortgage with meaning, 
incorporating the insights of environmentalism into the tradition. In 
Laudato si’, he denounced “the modern myth of unlimited material 


progress” that threatens our fragile environment.'* He vigorously criticized 
the consumerist, or “throwaway” culture, which has led to ecological 
destruction on an unimaginable scale, and in which not only goods but 
people at the margins are thoughtlessly tossed aside. He notes, with John 


Paul, that the right to the common use of goods is “a golden rule of social 


conduct and ‘the first principle of the whole ethical and social order.’ ”!° 


He points to the failures of both market economies (for overproduction) and 
command economies (underproduction owing to a lack of incentives). Most 
recently, Francis noted, 


For my part, I would observe that “the Christian tradition has never recognized the right to 
private property as absolute or inviolable, and has stressed the social purpose of all forms of 
private property.”... The right to private property can only be considered a secondary natural 
right, derived from the principle of the universal destination of created goods. This has concrete 
consequences that ought to be reflected in the workings of society. Yet it often happens that 


secondary rights displace primary and overriding rights, in practice making them irrelevant. 1 


THE SOCIAL MORTGAGE: PROTECTING AND RESTRICTING PRIVATE 
PROPERTY 


The social mortgage encumbers all private property and has particular 
salience for the Catholic principle of the preferential option for the poor. 
The social mortgage is typically thought of as governments restricting the 
use of private property (by taxation or regulation), which is indeed one of 
its dimensions. But it would be a mistake to think of the social mortgage as 
only an external limitation; private property “has an intrinsically social 
function,” based upon the common destiny of goods. !” Legal systems 
promote this function not only by regulating private property but also by 
protecting it. 

Legal protections for property rights yield many significant social 
benefits: the fulfillment of basic needs; personal and family autonomy; 
human dignity, freedom, and security; solidarity and the growth of 
neighborhood communities; and economic independence, entrepreneurial 
use, productive investment, and creative innovation. Both John Paul IH and 
Francis view business activity in a market economy as “a noble vocation, 
directed to producing wealth and improving the world.”!* Indeed, 
“economic development has lifted literally billions out of extreme poverty 
over the last two generations and, by doing so, has broadened the 
opportunities of these individuals to fulfill their own authentic development 
narrative.”!? Thus, the social function of property not only is achieved 
through property restrictions “but is part of its intrinsic nature when it is 
used entrepreneurially or invested productively.”~° As part of a just 
economic system, private property ownership and use can facilitate all sorts 
of participation in economic, social, cultural, and political life. 

Yet in contrast to what some theorists claim, there is no invisible hand 
that distributes the goods of the earth equitably.2! The uncoerced and 
uncoordinated actions of private owners are simply not capable of 


providing all people access to the resources necessary for human 


flourishing.?* Despite the significant benefits of private property regimes, 
both John Paul and Francis decry the failures of the market and strongly 
emphasize the restrictive and redistributive aspects of the social mortgage. 
The few who possess most of the world’s goods “are hindered by the cult of 


‘having,’” and “the many who have little or nothing ... do not succeed in 


their basic human vocation because they are deprived of essential goods.””° 


In a clear explanation of how this obligation works, tax scholar Edward 
Kleinbard describes the social mortgage as “an obligation to apply [one’s] 
wealth not simply to the accumulation of more wealth but also to pay off 
the senior claim that society legitimately places on that wealth.” This useful 
metaphor “neatly reconciles private property and the market economy to the 
larger obligations that each individual has to his or her community.” It is, 
after all, that community “whose laws and norms have created the 
environment where those private markets can flourish.” Thus, while the 
social mortgage does not change ownership, its “claims come ahead of the 
owners’ ability to consume the wealth or income it generates.” The United 
States is the world’s richest large economy but “imposes uniquely small 
communitarian claims on private wealth.”** Even homeowners at the most 
local level, whose property is not cash producing, get in-kind services and 
benefits; thus, they owe property taxes to ensure that everyone, regardless 
of ownership status, enjoys those same services and benefits.7> 

There are many ways to restrict, redirect, or redistribute property in 
accordance with the social mortgage. For the private sector, employers pay 
wages or promote employee ownership or control; those with means can 
support nonprofit organizations that provide services or directly support 
those in need. And there is a substantial and legitimate role for government 
and its laws in creating the material conditions for a just and well-ordered 
society.” Governments intervene through a variety of legal means to “make 
payments” on the social mortgage: taxation for education, health care, and 
safety-net programs; consumer regulation of products; patent protection and 
licensing; mandates for employee health, safety, and pay; housing, zoning, 
and environmental regulation; and eminent domain takings of private 
property for just compensation to satisfy particular public needs. The extent 
of the social obligation to meet material needs must be worked out 


politically and culturally, at all levels of government, and can be done in 
ways that promote not only redistribution but growth.?” 


PROTESTANT ECHOES OF CATHOLIC SOCIAL THOUGHT 


Dominion as stewardship and the obligation to share property with the poor 
are consistent themes for Protestant writers. Legal scholar Frank Alexander 
analogizes the protections and social obligations of property law to the 
doctrines of creation, the fall, and redemption. Creation is a gift given for 
the use and benefit of all. Our fallenness is reflected in laws that recognize 
our self-interest and allow us to say, “Property is mine.” Our love of 
neighbor is reflected in laws that require us to respect the property rights of 
others, recognizing that “property is yours.” And finally, the promise of 
redemption is mirrored in the limitations on property use, such as 


prohibitions against nuisance and protection of the rights of the public to 


define and restrict property uses, which acknowledge “property as ours.”7° 


Indeed, “the fact that the law of property never confers absolute rights of 
control and that all forms of ownership are subject to some degree to shared 
control by the larger community is, in a very small way, directly analogous 
to the theological premise that what we have, we have been given by 


God.””? 


AMERICAN PROPERTY LAW AND THE SOCIAL MORTGAGE 


The most prominent historical figure in English (and later American) 
property law is William Blackstone. He is often cited as having defined 
property as “that sole and despotic dominion which one man claims and 
exercises over the external things of the world, in total exclusion of the 
right of any other individual in the universe.”3? There are few limits on the 
use of real property, and even fewer on personal property, so one might 
conclude from such a definition that property law represents near absolute 
rights, ownership without responsibility, and no room for the social 
mortgage. But Blackstone’s work was far more nuanced. He thought that 
the foundation of property law was God’s grant of the earth to humanity, 


“which remains constrained by God’s prior right.”*! Positive laws were thus 


to be constrained by natural law (that is, the law of reason) and by divine 
law in scripture. As legal scholar Adam MacLeod notes, Blackstone 
followed not Hobbes or Locke but earlier common-law jurists like Matthew 
Hale, who inherited the natural law tradition that both justified and limited 
property rights. Those limits included absolute wrongs like slavery and 
property defenses using lethal force, and categorical wrongs like trespass. 
The limits also included many case-by-case, contingent common-law 
doctrines that restrict and direct property use in a variety of ways, like 
bailments, nuisance, and waste; rules against restraints on alienation, 
perpetuities, and family dynasties; and the taxonomy of ownership estates 
that encourage variety in ownership and allow individuals and organizations 
to use and develop property toward common ends. With a direct nod to 
Aquinas, Hale noted that love of neighbor unambiguously restrains freedom 
with respect to property in order to ensure both a right to exclude and an 


exception to that right when necessary to save a life.?? 

As legal scholar Joseph Singer has noted, early Americans abolished 
property laws that reflected feudalism and aristocracy to promote widely 
dispersed ownership (at least for whites)—a system that not only provides 
the benefits mentioned above but has egalitarian political implications. Law 
protects property owners but also supports ownership for nonowners by 


promoting “the conditions necessary for individuals to obtain access to 


property and become owners themselves.” 


The image, so common to American property law, of the lone owner with 
“sole and despotic dominion” over their property, freed of all obligation, is 
inaccurate in fact and in theory. Property law focuses on relationships, 
rewards “deeply pre-legal moral intuitions,” and entails numerous duties 
that restrict rights in order to preserve the rights of others, even at times 


limiting the nearly sacred right to exclude.’ Legal scholar Gregory 
Alexander concludes that a norm of social obligation “is inherent in the 
concept of ownership itself,’ noting that extensive social interdependence 
“create[s| for all property owners an obligation to contribute, in ways that 
are appropriate to them, to the vitality of the community’s material 
infrastructure that facilitate the cultivation of ... essential human 
capabilities.”*> This is no less than the social mortgage to ensure the 
flourishing of the human person. Legal scholar Eduardo Peñalver offers 
three dimensions to property in service of human flourishing: property for 


material needs, for developmental dignity (of children within families), and 
for expressive dignity (of adults—their education, work, worship, and civic 
and political activity).°° Indeed, all three scholars note that the norm of 
social obligation not only disperses the material fruits of ownership and 
work, but also actually shapes the moral matrix for social relations. 

Over the past fifty years, common-law, legislative, and regulatory 
developments in American property law have moved increasingly in the 
direction of fulfilling the social function of property: the common destiny of 
goods. They have also continued to “push power downwards,” much as 
happened in English reactions against feudalism.°’ For instance, reforms in 
landlord-tenant law have placed greater responsibilities on landlords to 
provide property that is safe, clean, and fit for human habitation. Greater 
attention to fairness in mortgage foreclosures and installment land 
contracts, norms of nondiscrimination in renting and selling, and more 
protection from eminent domain are especially beneficial to those at the 
economic margins. And property laws continue to evolve to meet the 
tremendous need for affordable housing. In the 1970s, the New Jersey 
Supreme Court held that municipal zoning laws that accommodate only 
housing for affluent families violate the state constitution; local laws must 
promote the “general welfare” not only of residents but of people outside 
the boundaries of the local municipality by making housing for all income 
groups available—an unprecedented answer to the legal-theological 
question, “Who is my neighbor???’ 

American law also began to borrow from the Roman concept of the 
public trust to protect common resources like ocean beaches for the public’s 
health and recreation. Based on Justinian’s Institutes, the doctrine holds that 
air, seas, and shores are, by natural law, common to all. Under recent 
doctrinal expansion, private property rights to beaches may be subordinated 
to the public trust doctrine if there is insufficient public access to common 
resources through governmentally owned beaches. Some states have even 


expanded the public trust doctrine to apply to now-filled areas that had been 


wetlands and to other common resources.?” 


Even outside the public trust context, the right to exclude must 
sometimes yield in order to fulfill the universal destination of goods. In one 
case, a farm owner refused entry to representatives of legal and medical 
nonprofits who had come to provide services to seasonal migrant workers 


housed there. They entered anyway. With echoes of the early necessity 
exceptions noted by Aquinas and Hale, the court found that no trespass had 
occurred because the owner’s right to exclude did not extend to those 
bringing important services to migrant workers. With great sensitivity to the 
large population of these precarious workers, the court declared, “property 
rights serve human values. They are recognized to that end, and are limited 
by it. Title to real property cannot include dominion over the destiny of 


persons the owner permits to come upon the premises. Their well-being 


must remain the paramount concern of a system of law.’”? 


Furthermore, as the effects of climate change begin to bear down on 
vulnerable parts of the nation and vulnerable populations, property laws 
(both doctrinal and regulatory) will be tasked with mediating many 
adjustments in property use. Indeed, as government regulation of land use 
and the environment has become widely deployed in order to protect 
communities and common resources, doctrines of regulatory takings have 
evolved to limit some types of regulation but to greenlight most. 

Intellectual property law also accommodates the notion of the social 
mortgage, perhaps even more readily than traditional property law does, 
because the laws of patent, trademark, and copyright already embrace the 
goal of robust social benefit.t! The COVID-19 vaccine provides a good 
example. Pope Francis has urged international organizations and nations to 
ensure that the vaccine is universally distributed, not simply held by 
wealthy nations. While the expenditures for pharmaceutical development 
must be recognized and compensated, developed nations must not 
overprotect these rights. The benefits of research and technology—which 
ultimately lead to human health—are part of the “goods” that belong to 
each person. Many scholars have argued for compulsory licensing of some 
patents to enable widespread access to medicines and other scientific 
innovations. 


THEOLOGICAL AND SECULAR CRITIQUES OF AMERICAN PROPERTY 
Law 


Catholic liberation theology, originating in Latin America in the mid- 


twentieth century and influenced in varying degrees by Marxism, focused in 


essence on the way that wealth subverts norms of social obligation.” 


Wealth and property are concentrated among the rich, with law often 
reinforcing the inequitable distribution of the goods of creation. With a 
prophetic message, these theologians urged the world to hear the cry of the 
poor. 

A uniquely American liberation theology was born in 1969, when 
theologian James Cone founded Black liberation theology with his 
pathbreaking work, Black Theology and Black Power. A minister in the 
African Methodist Episcopal Church, he also became a scholar of the 
world’s liberation theologies. Cone’s framework of critical analysis sheds 
light on the truth that, despite the social mortgage and its realization in 
some places and at some times, property law has supported a racial caste 
system in practice that had (and continues to have) disastrous consequences 
for people of color. Over several centuries, whites dispossessed native lands 
from indigenous peoples, with the full blessing of law (through doctrines of 
discovery and conquest) and, indeed, with the full blessing of white 
Christian churches. As to the institution of slavery, the legal system treated 
human beings as property and gave white slaveholders full protection to 
own, transfer, lease, use, injure, or destroy those they enslaved as they 
would any piece of real or personal property. 

Many secular theorists voice a prophetic judgment against property law 
in the United States, noting that its doctrines cannot be understood apart 
from its connection to conquest and slavery (and the racial violence that 
supported them). In the century after the American Revolution, the federal 
government acquired 1.5 billion acres of lands belonging to indigenous 
tribes to bring to market; by 1860, there were four million enslaved persons 
in the nation, whose owners’ “property rights” were protected. Concerted 
governmental and private restrictions created racially segregated housing 
nationwide, fully supported by doctrines and policies like racial covenants 
and whites-only financing. Even doctrines as seemingly neutral as the right 
to partition coowned property became the chosen tool for whites to 
dispossess Black farmers in the South.“* The effects of these historical 
structures continue to affect land use patterns, family wealth, security, 
education, and health—just about every aspect of life. Efforts to repair this 
damage must include profound property law reform. 


CONCLUSION 


Christian thought on private property is rooted in the gift of creation and the 
sacredness of each human person. “Properly cultivated, the resources of the 
earth—land, water, natural resources, technology, human ingenuity—can 
provide for the material needs of each person and help all people fulfill their 
God-given capacity, potential, and vocation. Everyone bears an inalienable 


claim on earthly resources and basic goods.” Private property, an 
intrinsically social institution, becomes the way in which these claims can 
be realized. Yet the positive property laws of any society, which specify 
rights and responsibilities, must be continually reformed in light of this 
vision of human flourishing to correct the ever-present human tendency to 
ignore the needs of others, especially the poor. 
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CHAPTER 33 


MICHAEL P. MORELAND 


INTRODUCTION 


The influence of Christianity on the law of torts seems everywhere and 
nowhere. Everywhere, because much of the common law—including the 
law of torts—emerged from an English legal system inflected by 
Christianity, and thus many aspects of tort law seem to be influenced by 
Christian conceptions of wrong and repair. Even the English word used for 
centuries to denote the category we now call torts—trespass—is used in its 
general sense of a wrong in the Lord’s Prayer (not in its now narrower sense 
of an unauthorized entry upon land). We might even say that we pray to be 
forgiven of our torts, just as we forgive those who commit torts against us. ! 

But the influence of Christianity on tort law can also seem absent or 
insignificant, insofar as much of tort law seems to be the working out of 
legal concepts in the common-law system unrelated to noticeably religious 
concerns—the standards of care in negligence, strict liability, and economic 
torts, for example. So while there is still the overall sense of a wrong at the 
core of tort law, little if any of the particular doctrinal features of tort law 
seem tethered to specifically Christian concerns. Summarized by G. Edward 
White, “As the modern negligence principle came to be applied in early 
twentieth-century tort law, its sources in morality were increasingly 
ambiguous.”* A measure of skepticism that law has any necessary 
connection to morality was ushered into American law by Oliver Wendell 
Holmes Jr. at the start of the twentieth century, and such skepticism 
continues to exercise a dominant influence. As Holmes wrote in The 
Common Law about torts, 


The general purpose of the law of torts is to secure a man indemnity against certain forms of 
harm to person, reputation, or estate, at the hands of his neighbors, not because they are wrong, 
but because they are harms.... It is intended to reconcile the policy of letting accidents lie where 


they fall, and the reasonable freedom of others with the protection of the individual from injury. 


But perhaps such Holmesian skepticism does not come to us naturally, 
and lawyers continue to reach for such morally laden terms as justice, 
fairness, right, and wrong when discussing tort law. These terms echo in 
sources such as the Bible and the Western moral tradition informed and 
shaped by Christianity, even if they bear many other religious and 
philosophical meanings. The twin dangers to be avoided, then, are 
undermoralizing tort law—treating it as just an amalgam of incentives, 
deterrence, and compensation slapped together by realist judges—and 
overmoralizing tort law by trying to fit every tort doctrine into a moral 


framework, Christian or otherwise.* One can approach the subject of torts 
both with an appreciation for those ways in which it has been influenced by 
the Christian moral tradition and the spiritual inheritance of the West, and 
without mapping Christianity onto every nook and cranny of tort doctrine 
and trying to see how they relate. 

A word about the subject matter of torts. As is sometimes said of property 
and its “bundle of sticks,” torts can seem a haphazard collection of civil 
wrongs not arising out of contract for which the law provides a remedy. As 
usually organized, torts include harms to persons or property through 
intentional conduct (battery, assault, false imprisonment), accidental harms 
committed through negligent or careless conduct (collected under the 
heading of the tort of negligence), and a pocket of strict liability torts—that 
is, harms caused by wrongdoers that entitle a victim to recover, no matter 
how careful the wrongdoer was in undertaking a course of conduct. That 
still leaves several other causes of action that fall into the category of torts, 
such as those in which the victim suffers emotional distress (caused either 
intentionally or negligently), property torts (such as trespass and nuisance), 
products liability (which is often thought of as a species of strict liability, 
although complicatedly so), economic torts, invasions of privacy, fraud, and 
defamation. Some causes of action extend back many centuries in the 
common law and their origins can be found in forms of pleading back to the 
Middle Ages, while others are much more recent and still contested. 

One can see how certain species of torts are more clearly instances of a 
wrong that sounds in the Bible’s injunctions against purposely harming 


persons, harking back to the Ten Commandments and their injunctions 
against murder, theft, and bearing false witness. Alongside bodily injury 
and trespass to land, the reputational harm redressed through the tort of 
defamation is rooted deeply in the Western legal and moral tradition; John 


Baker notes that “the English ecclesiastical courts exercised an extensive 


defamation jurisdiction from the thirteenth century until the nineteenth.” 


As the law of torts has evolved, however, new causes of action have 
emerged to address evolving understandings of how the law can provide a 
redress—privacy and emotional distress torts, for example, or products 
liability, or some of the more complex forms of economic torts, such as 
interference with business relations. 

This introductory chapter surveying the relationship of Christianity and 
tort law approaches the subject through a review of contemporary 
discussions of torts by scholars that engage, broadly speaking, with issues at 
the intersection of tort law and the Christian moral tradition. The chapter 
frames the relationship between Christianity and torts as illustrating the 
tension between instrumentalist and noninstrumentalist accounts of tort law. 
Then the remainder of the chapter uses two particular subjects in tort law 
and its moral dimensions: the significance of intention in the law of torts to 
distinguish purposeful inflictions of harm from mere carelessness, and the 
human face of torts in the famous Palsgraf case. 


INSTRUMENTALISM VERSUS NONINSTRUMENTALISM 


A recurring theme in contemporary tort theory is the tension between 
instrumentalist and noninstrumentalist views of tort law, sometimes labeled 
externalist and internalist accounts. By these labels, I mean to denote views 
that emphasize tort law’s external or instrumentalist objectives of economic 
efficiency, or some other socially valuable goal, against views that 
emphasize tort law’s internal, doctrinal coherence and moral dimension 
(variously understood). While it is difficult to generalize about what makes 
any account of a subject in the law definably Christian, at least one 
plausible candidate is that the Christian moral tradition—with its 
commitments to biblical understandings of human dignity, the natural law 
tradition of moral realism, and the Roman and common law foundations of 
torts as a law of wrongs—resists reducing tort law to instrumentalist (or at 


least certain kinds of instrumentalist) explanations. As Jeffrey Pojanowski 
and I summarize in a survey of theoretical approaches to tort law, 


Tort theory in American law in the past century offers a struggle between two types of accounts 
of the doctrine. First, there are external accounts that claim the surface of the doctrine obscures 
tort law’s actual purposes and functions. Second, internal accounts contend that the best way to 
understand tort law is to take its stated rules, principles, and structure seriously. Both kinds of 
accounts seek unifying theories of tort law, of a sort, though the external approach seeks 
explanation and justification outside the subject it seeks to theorize. 

From early in the twentieth century until the 1970s, the dominant, unified theory was 
externalist, holding that tort law was primarily a continuous process of pragmatic, judicial 
policy adjustment. To that point its theory was, in an important sense, antitheoretical. Starting in 
the 1960s and 1970s, economic analysis of law began to offer more sophisticated and rigorous 
versions of this externalist account. From the latter quarter of the twentieth century to the 
present, however, tort law witnessed a ferment of theorizing that was critical of this externalist, 
instrumental view of tort law. Both corrective justice and civil recourse theories, whatever their 


differences, share the goal of demonstrating that tort law is more than ad hoc policy balancing 
6 


and not simply public regulation by adjudicative means. 
In particular, a Christian understanding of tort law will, I submit, reject 
crudely consequentialist understandings of tort law. Although prominent 
contemporary tort theorists John Goldberg and Benjamin Zipursky do not 
engage with theological concerns in their book Recognizing Wrongs, my 


view here tracks their argument.’ Goldberg and Zipursky argue against 
what they term “reductive instrumentalist” explanations for the 
development of tort law (particularly those that are “thoroughly 
consequentialist,” in their terms), and one of the reasons for doing so is 
what they term the value of “authenticity.”® Even if a Christian 
understanding of tort law would seek to spell out what we mean by 
authenticity as the primary value sacrificed by consequentialist views, 
Goldberg and Zipursky’s influential account of the shortcoming of 
instrumentalist views is congenial to a rejection of consequentialism in 


Christian moral theory.? By focusing on this division between 
instrumentalist and noninstrumentalist views, we will be able to get some 
sense of how Christianity and the law of torts are related, though we will 
understandably be leaving much behind. We will not, for example, draw out 
in much detail how different kinds of wrongs are redressed in the Bible, 
except by way of how the biblical tradition became woven into aspects of 
the common law as torts gradually developed as a distinctive subject matter 
within law. 


As noted earlier, torts are often regarded as a disorganized subject, a 
loose tying together of a series of civil wrongs. There are, however, some 
unifying concepts to the law of torts. “Wrong” is one consistent thread of 
tort law, but what is the basis for providing a remedy for such a wrong? 
Here, the instrumentalist and noninstrumentalist views part ways. For the 
instrumentalist, the reasons for providing mechanisms for redressing 
wrongs are all, in some sense, “external” to tort law, often captured by 
“policy” considerations in explaining why one or another rule is adopted in 
the law of torts. For example, the standard of care in negligence is 
disconnected from considerations of responsibility or justice and is instead 
deemed a function of calibrating the right level of incentives and 
deterrence. Strict liability is less about types of conduct that are especially 
risky, whereas fairness dictates that a defendant should always bear 
responsibility for harms, and it is instead about reducing activity levels in 
some contexts and forcing defendants to internalize the costs of their 
conduct. 

In private law theory over the past several decades, the alternative to 
instrumentalist views has often been located in Aristotelian corrective 
justice. As argued by Ernest Weinrib, 


Justice is effected by the direct transfer of resources from one party to the other. The resources 
transferred simultaneously represent the plaintiff’s wrongful injury and the defendant’s wrongful 
act. Corrective justice thus treats the wrong, and the transfer of resources that undoes it, as a 
single nexus of activity and passivity where actor and victim are defined in relation to each 


other, !° 


Weinrib and other commentators who have followed his lead in a renewed 
focus on Aristotelian corrective justice point out that Aristotle’s influence 
merged with Roman law and other sources into something recognizable 
today as the law of torts in a complicated story. Roman law did not have a 
general law of torts but did provide recovery for particular causes of 


action.'! The late medieval Scholastics drew on Aristotle and Aquinas to 
attempt a more comprehensive explanation of what we could denote as 
private law, including torts, and those sources gradually found their way 
into the common law.'? In some ways, these distinctions between 
instrumentalist views (such as law and economics) and noninstrumentalist 
views (such as corrective justice) may seem abstract and tangential to the 
topic of Christianity’s relation to tort law. But I hope to show that some 


forms of instrumentalist explanations—and also as argued by the new trend 
of private law scholarship critiquing them—are reductive and fail to 
account for important features of tort law. 

We can see how an instrumentalist view of torts that emphasizes 
deterrence and compensation might be contrasted with a view that focuses 
on justice and moral fairness by way of the choice between a negligence 
rule and a strict-liability rule—one of the recurring issues in the law of 
torts. Should defendants be liable only when their conduct is careless and 
falls below a standard of care, or should defendants be liable no matter how 
much care they exercised, so long as their conduct caused the plaintiff’s 
harm? Both deterrence-compensation and fairness arguments can be 
brought to bear in support of either side of the negligence/strict liability 
divide, but the natures of the arguments sharply diverge. 

For the deterrence-compensation view, strict-liability rules might risk 
overdeterring socially valuable activities, so a negligence rule will be 
preferable for a wide range of conduct. Thus (an advocate of a deterrence- 
compensation approach will point out), driving a car, most premises- 
liability cases (injuries arising from conditions on property), and 
professional malpractice arise under negligence because such activities 
carry social utility that a strict-liability rule might undermine. But as to 
those activities that pose particularly grave risks of harm (ultrahazardous 
activities, perhaps injuries caused by defectively designed products), 
heightened deterrence and an overall reduction in activity levels might be 
warranted, so the law will adopt a strict-liability rule for such activities. 

What alternative to this account is posed by a view emphasizing the 
morality of tort law and its relation to justice? As to negligence, an 
argument from justice or fairness would emphasize the responsibility of 
defendants for the harm caused by their careless conduct, but it would 
correlatively note that responsibility imports a moral understanding of when 
an actor is culpable. It is, in most contexts, fair to hold defendants 
responsible in negligence when their conduct falls short of the standard of 
care, but unfair to impose liability when a defendant has acted with due 
care. In the pockets of strict liability, however, fairness dictates that as 
between an innocent victim and an innocent (that is, having acted with 
reasonable care) defendant, the defendant should bear the costs of the harm. 

In the contrast between these two views, we can see in outline some of 
the differences between a morally skeptical, instrumentalist account that 


focuses on deterrence and compensation, and a more-or-less robustly moral, 
noninstrumentalist account centered on justice. The instrumentalist view 
has both descriptive and normative aspects. It is more consequentialist in its 
reasoning, seeking to calculate the likely effects on the actors over time 
from adopting different legal rules in the legal system (normatively), but the 
instrumentalist account might also claim that this is what actors are already 
doing, wittingly or otherwise, in seeking to balance incentives and 
deterrence. By contrast, the noninstrumentalist view looks not to “external” 
consequences but to “internal” moral considerations of justice, 
responsibility, and fairness. The labels can change, but the overall point 
remains the same—for example, in an essay that shares my own 
reservations about instrumentalism in tort law, David Partlett raises three 
“core elements or themes” that he argues shape tort law: community, human 


dignity, and protection of the vulnerable. 1° 

There are ways, of course, in which each view might incorporate parts of 
the other. The instrumentalist could argue that the values served by a 
deterrence-compensation approach—such as efficiency, loss spreading, and 
socially beneficial levels of activity in certain forms of conduct—are 
themselves morally significant. Noninstrumentalist views might start with 
morally weighted concepts, such as responsibility or justice, but then take 
into account likely effects of adopting one rule or another and using cost- 
benefit analysis to refine what the better rule should be in a particular 
context. “Where a person or a society has created a personal or social 
hierarchy of practical norms and orientations, through reasonable choice of 
commitments, one can in many cases reasonably measure the benefits and 
disadvantages of alternatives,” writes John Finnis, while clarifying that 
“cost-benefit analysis [should] be contained within a framework that 


excludes any project involving certain intentional killings, frauds, 


manipulations of personality, etc.”!4 


My argument in this chapter is that the noninstrumentalist view is closer 
to a Christian understanding of tort law, one in which moral considerations 
play the primary role in delineating when to impose liability, while 
appreciating the role of efficiency or other more instrumentalist concepts in 
giving a full account of any aspect of tort law. In order to see this contrast at 
work, the rest of this chapter considers two examples drawn from tort law 
and discussions of them by prominent tort theorists. 


JOHN FINNIS ON HIDDEN SPRING-GUNS AND THE IMPORTANCE OF 
INTENTION 


In the area of intentional torts, several leading casebooks use hidden spring- 
guns or traps to illustrate aspects of the meaning of intention as well as to 
show the limits of self-defense (or defense of property) as an affirmative 
defense to liability for commission of the tort of battery. Recall that the 
straightforward elements of the tort of battery are (1) acting (2) with an 
intention to cause a contact (3) that is harmful or offensive and (4) causing 
such harmful or offensive contact.! Several leading cases from the 
nineteenth century through the late twentieth century took up the question 
of whether a defendant that lays a spring-gun or other such hidden trap can 
be held liable for injuries caused to trespassers injured by the traps. 

In Vott v. Wilkes (1820), for example, the King’s Bench decided that so 
long as a landowner gave warning of traps, he would not be held liable for 
injuries to trespassers harmed by such a trap, because the landowners “do 
not do so [that is, set traps] with the intention of injuring any one, but really 
believe that the notices they give ... will prevent any injury from 
occurring.”!® But as John Finnis points out in a discussion of the decision, 
the court here “is clearly confusing hope with intention,” and “one private 
person’s killing or injuring another with intent to kill or injure is simply a 
commutative injustice, whatever the killer’s further purposes, objects, or 
motives.”!’ The King’s Bench ruling that the defendant did not intend the 
injury to the trespasser because he hoped that the warnings would be 
heeded rests on a mistaken understanding of what it means to intend a 
course of conduct. Eventually, in 1827, Parliament enacted a statute that 
prohibited the setting of deadly traps, and the subsequent case of Bird v. 


Holbrook'® clarified the confusions that had beset the earlier rejection of 


liability. More recently in American tort law, in Katko v. Briney,'? owners 
of a dilapidated and unoccupied farmhouse used the house for storage of 
minimally valuable items, such as glass jars. After several break-ins at the 
house, the defendants placed a spring-gun trap in the house. When a burglar 
entering the house was injured by a shotgun blast to his legs, he filed suit 
against the owners of the house and prevailed at trial, where he was 
awarded $20,000 in compensatory damages and $10,000 in punitive 


damages. On appeal before the Iowa Supreme Court, the court affirmed the 
trial court’s judgment. 

Finnis uses the spring-gun cases to draw out implications about the 
relation of morality to tort law and the application of the golden rule to the 
everyday workings of the law. The spring-gun cases are examples of the 
difference between an instrumentalist view (such as economic analysis) and 
a noninstrumentalist view, and they show the importance of intention in the 
law of torts and the tendency of some instrumentalist accounts to elide the 
important distinction between intention and foresight. From this historical 
example of the evolution from Zott v. Wilkes to Katko v. Briney and Finnis’s 
reflection upon the spring-gun cases, I suggest we can see some aspects of 
an emerging Christian understanding of tort law with at least five features. 

First, there is a priority given to human life and an inviolable protection 
afforded by the law of torts against purposeful infliction of harm against the 
person. Second, other important goods, such as a right to private property, 
are set in a context that prioritizes the safeguarding of human life (because 
in none of these cases was the defendant acting in self-defense of himself or 
others). Third, at the core of tort law is an account of responsibility for 
intentional acts and for distinguishing intent from foresight regarding the 
side effects for which one should take account but for which one is not 
responsible to the same extent as those consequences that are intended. 
“Intention is a tough, sophisticated, and serviceable concept,” Finnis writes, 


“well worthy of its central role in moral and legal assessment.”7° Fourth, 
there is an inescapable moral dimension to choices made by persons when 
acting. Finally, all of this culminates in a reciprocity in imposing risks and 
an insistence on doing to others as one would have done to oneself 
according to the golden rule. As summarized by Finnis, 


That one should do nothing to others, and impose on them no harmful side effects, which one 
would not be willing to do or impose upon oneself and one’s nearest and dearest is the most 
significant of those norms of reasonableness, and thus of morality, which govern the creation of 


risk and suffering as the unintended effects of one’s choice and actions.”! 


JOHN T. NOONAN JR. ON THE HUMAN FACE OF TORTS 


Turning from intentional torts to negligence, we can see another suggestion 
of a Christian account of tort law in John Noonan Jr.’s treatment of Palsgraf 


v. Long Island Railroad Company, the most famous torts case in American 
law. The facts of the case are known to generations of law students as 
summarized pithily by the renowned New York Court of Appeals Judge 
Benjamin Cardozo. 


Plaintiff was standing on a platform of defendant’s railroad after buying a ticket to go to 
Rockaway Beach. A train stopped at the station, bound for another place. Two men ran forward 
to catch it. One of the men reached the platform of the car without mishap, though the train was 
already moving. The other man, carrying a package, jumped aboard the car, but seemed 
unsteady as if about to fall. A guard on the car, who had held the door open, reached forward to 
help him in, and another guard on the platform pushed him from behind. In this act, the package 
was dislodged, and fell upon the rails. It was a package of small size, about fifteen inches long, 
and was covered by a newspaper. In fact it contained fireworks, but there was nothing in its 
appearance to give notice of its contents. The fireworks when they fell exploded. The shock of 
the explosion threw down some scales at the other end of the platform many feet away. The 


scales struck the plaintiff, causing injuries for which she sues.77 


Mrs. Palsgraf prevailed in the trial court, and the verdict was affirmed by 
the appellate division. In his opinion for the majority of the New York Court 
of Appeals, Judge Cardozo held that the Long Island Railroad employees 
were not careless as to Mrs. Palsgraf and dismissed the complaint. More 
precisely, Cardozo reasoned that while there was a potential duty of care 
running from the railroad to such potential plaintiffs as the package carrier 


or those in his immediate vicinity, the conduct of the conductors was “not a 


wrong in its relation to the plaintiff [Mrs. Palsgraf], standing far away.””° 


For Cardozo, negligence imports a requirement of a relation in the breach of 
a duty, and such a relation was lacking as to the injury suffered by Mrs. 
Palsgraf: “Negligence, like risk, is thus a term of relation. Negligence in the 
abstract, apart from things related, is surely not a tort, if indeed it is 


understandable at all.”** As reconstructed by John Goldberg and Benjamin 


Zipursky, Cardozo’s decision reflects the “proper-plaintiff principle””> 
when Cardozo states that a “plaintiff sues in her own right for a wrong 
personal to her, and not as the vicarious beneficiary of a breach of duty to 


another.”*° In dissent, Judge William Andrews rejected Cardozo’s 
relationality requirement and anticipated later developments in twentieth- 
century tort doctrine that expanded considerably the scope of duties of care. 
“Every one owes to the world at large,’ Andrews wrote, “the duty of 


refraining from those acts that may unreasonably threaten the safety of 


others.’ 


For almost a century, torts scholars have debated the Palsgraf decision 
and whether Cardozo or Andrews had the better argument about breaches of 
duties of care. For many decades, the Andrews dissent seemed the stronger 
view, vindicated by liberalizing decisions on duties of care by the California 
Supreme Court in cases such as Rowland v. Christian?’ and Tarasoff v. 
Board of Regents of the University of California.” Recent work by John 
Goldberg and Benjamin Zipursky, however, has rehabilitated the Cardozo 
majority opinion. They argue that tort law has retained its relational 
component throughout, and that the Andrews dissent cannot account for the 
structure of tort doctrine and torts as a species of private law distinct from 
public law and regulation. 

Alongside these lively debates about the correctness of the holding in 
Palsgraf and its legacy in tort law, the treatment of the case by John 
Noonan in his prominent book Persons and Masks of the Law illustrates 
some ways in which a Christian account of tort law might bring a 


distinctive perspective.” Noonan’s discussion of Palsgraf is part of the 
overall argument in his book recounting famous incidents and cases in the 
law, exploring the figures behind them, and juxtaposing the law’s penchant 
for rules with the human personalities of those who make the rules in a 
legal system. In the chapter on Palsgraf, Noonan notes that the opinion by 
Cardozo compressed the facts of the case into just a few sentences and 
drained some of the humanity out of the characters in the story. Noonan 
raises the fact—never mentioned in the opinion—that Mrs. Palsgraf worked 
as a custodian, and she was taking two of her children to the beach on a hot 
summer day when she was injured at the railroad station. As a result of the 


injuries she suffered, she developed a stammer and anxiety.*! The Long 
Island Railroad, by contrast, was a corporation with assets of $114 million 
and whose business posed a risk of death and injury. He notes that in 1924 
(the year the accident occurred), railroads killed 6,617 people and injured 
143,739. “The global figures suggested that the maiming and killing of 


passengers was a necessary by-product of the running of railroads,” Noonan 


writes.°” 


Noonan’s chapter on Palsgraf evokes the human dimension of tort law 
behind the construction of legal rules regarding duties of care and breach. 
He treats Cardozo harshly, arguing that Cardozo fled to the abstractions of 
rules and failed to look behind such rules to the persons affected by the 


adoption of one rule or another when a wealthy corporation has been sued 
for injuries inflicted by its activities on someone. Noonan’s own take on 
Palsgraf is a resounding call to fairness over efficiency, to attention to 
flesh-and-blood persons over rules, and to noninstrumentalism in the task of 
judging. 


If one is in a business which unavoidably produces certain types of injury, however, it seems 
more consistent with the Aristotelian canon to conclude that compensation for them should be a 
cost of the business. Who ultimately bears the cost—the stockholders, the customers, or the 
taxpayer—is an economic question subordinate to the larger question of fairness, of making one 
who voluntarily engages in an activity for his profit make restitution for injuries which are his 
activity’s inevitable by-product. This line of argument was not considered by Cardozo, who 
thought in terms of P and D, not in terms of a business and its necessary accompaniments. Still 
less was he attentive to where the Augustinian definition of justice—‘love serving only the one 


loved”—might have pointed.’ 


Whatever the right rule about the scope of foreseeable risks, and whether 
the Long Island Railroad should have been liable to Mrs. Palsgraf, in 
Noonan’s reflections upon the case we see the recurring themes of human 
dignity, personalism, and moral attentiveness (over and against 
instrumentalism) that have informed this chapter and lie at the center of 
how Christianity is related to the law of torts. 
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CHAPTER 34 


CHRISTIANITY AND THE LAW 
OF TAXATION 


ALLEN CALHOUN 


INTRODUCTION 


Three biblical passages on the relationship of the kingdom of God to the 
governing authorities of this world mention tax: 1 Samuel 8:15 (“He [the 
king whom Israel requested] will take the tenth of your grain and of your 
vineyards and give it to his officers and to his servants”), Matthew 22:21 
(“Then he said to them, ‘Render therefore to Caesar the things that are 
Caesar’s, and to God the things that are God’s’”’), and Romans 13:6 (“For 
the same reason you also pay taxes, for the authorities are ministers of God, 
attending to this very thing”). Although Romans 13:1-7, as an entire 
passage, has generated its share of interpretations, forays into the 
theological significance of taxation have often centered on Matthew 22. 

Christians have shown flexibility in answering social, economic, and 
political questions. Tax often is and was a given. Christians have never built 
a tax theology from the ground up but, in keeping with the tenor of Jesus’s 
answer “Render unto Caesar,” found themselves inhabiting a world already 
shaped by the institution of taxation. To the extent that Christian 
theologians reshaped the institution of taxation, they did so from the inside 
out. 

The importance of taxation should not, however, be discounted. Recent 
scholarship in the field of fiscal sociology has begun to view taxation not 
just as an incidental outgrowth of the political and economic arrangements 
in place at a given place and time but as the “central element,” the “actually 


existing social contract, the renegotiation of which transforms the 


relationship between state and society.” 


Christian thinking about this tax relationship has fallen, broadly 
speaking, into two camps. One camp reads “Render unto Caesar” as a 
principle of sharp separation between the rule of Christ and the rule of civil 
authorities. For this group, paying tax is often a gesture of obligation, a 
symbolic acknowledgment of the two separate realms. Sometimes, in fact, 
the payment of tax becomes a gesture of renunciation, a giving-back to 
Caesar of the temporal wealth that belongs rightly to him and not to citizens 
of the spiritual realm. We can call this view the ethic of obligation or, in its 
heightened form, the ethic of renunciation. 

The other camp understands the institution of taxation more 
ambiguously. Like wealth, this group concludes, taxation can be good or 
bad depending on its use. It is not clear to this group that the payment of 
taxes is necessarily a way of giving to Caesar. The measure and purpose of 
a tax imposed and, in some cases, the taxpayer’s spiritual condition 
determine whether taxes paid are paid to Caesar or to God. This is the ethic 
of charity. 

This chapter summarizes the difference between an ethic of obligation 
and an ethic of charity in theological responses to tax in the first Christian 
millennium, the crystallization of “theologies of tax” in the Middle Ages, 
the reformulation of those theologies in the Reformation, and further shifts 
in the resulting tax theories that gave rise to contemporary Christian 
thinking about tax, particularly in the English-speaking world. 


EARLY CHRISTIAN RESPONSES TO TAXATION 


Already in the late days of the Roman Republic, leading Stoic jurist Cicero 
(106-43 BCE) expressed his revulsion toward taxation and redistribution of 
resources.” The purpose of the state, he wrote, was the protection and 
preservation of private property. State-imposed taxes, by definition, eroded 
and redistributed private property, and that violated justice, which he 
defined as a commitment to seeing that everyone receives his or her due. 
Some early Church Fathers echoed and elaborated these arguments. 
Christian apologist Lactantius (c. 250-325), who served both the pre- 
Christian emperor Diocletian (244-311) and the first Christian emperor, 
Constantine (272-337), was an important architect of the Christian 
narrative, only loosely based on reality, that pagan emperors oppress their 


subjects through taxation, while Christian rulers anticipate the new heavens 
and the new earth by exercising fiscal restraint.° 

Most Church Fathers, however, did not mount overt political attacks 
against the Roman Empire; after all, rendering to these “Caesars” was a 
biblical obligation, and in any event the emperors enjoyed the legal power 
and autonomy to determine and delegate the tax at the beginning of each 
year. Even Ambrose (337-97) and Augustine (354-430) prudently held 
back 

However, the question of tax exemption and immunities for the church 
became important as Christianity assumed the role of the state’s official 
religion. Constantine and his sons favored clerical privileges, believing 
prayer and worship by priests to be of utmost importance to the protection 
and success of the empire. The first Christian emperors also perceived the 
social utility of the church, as its charitable endeavors relieved pressure on 
the state. 

For Christians in the Roman Empire, certainly, the ethic of charity was 
achieved not through state-imposed taxes but through church-administered 
tithes and alms. Judging from Acts 6:1 (“Now in those days when the 
disciples were increasing in number, the Hellenists murmured against the 
Hebrews because their widows were neglected in the daily distribution”), 
Christian charity was systematic at a very early date. The First Apology of 
the apologist Justin Martyr (100-65) suggests that by the mid-second 
century, Christian charity was organized and was associated with the 
Eucharist.’ 

Much later, the Germanic kings who succeeded the Roman emperors in 
the West continued to collect taxes, even though they had no standing 
armies and fewer public works and services. Instead, these taxes, often 
collected at escalating rates, now served to augment the wealth of the royal 
courts and the landed feudal lords. This brought increasing Christian 
invectives against taxation in the manner of Lactantius. Pope Gregory I (c. 
540—604) for example, wrote that the inhabitants of the island of Corsica 
could barely pay their taxes by selling their own children, and that some 
saw no alternative but to flee their homelands. Even taking refuge in the 
lands of the “barbarians” would improve the Corsicans’ lot, Gregory said.° 
Gregory of Tours (c. 538-594) criticized all taxes in his Gallo-Roman 


world as an abuse of power and a means of enriching kings with 
superfluous wealth.’ 


EMERGENCE OF THE ETHIC OF OBLIGATION AND THE ETHIC OF 
CHARITY 


Bishops in the late western part of the Empire gradually succeeded in 
subverting society’s understanding of poverty and poor relief. Ambrose’s 
task of making poverty itself the sole prerequisite of generosity required an 
imaginative leap. Late Roman Christians found themselves at odds with 
both Cicero’s exaltation of private property as the very justification of the 
state and the late empire’s avarice, itself a direct contradiction of 
Ciceronian values. However, the Christian stance quickly bifurcated. 
Christian ascetics, particularly in the eastern part of the Empire, followed 
the example of the Cynics in completely renouncing wealth so that their 
lives could be identified with what they supposed to be Christ’s absolute 
poverty. This resolution to the problem of wealth—renunciation—is 
represented by Jerome (342-420). 

The ascetic response seemed insincere to others, like Ambrose and 
Augustine, because Jerome and like-minded Christians required the support 
of wealthy patrons. Augustine intensified an attitude that had been 
associated with Christians for some time: that wealth was good or bad only 


by virtue of how it was used.* He supplemented the definition of justice 


popularized by Cicero—the rendering to each of what is due him or her— 
with another definition: “relieving the miserable.” 

None of this yet had any connection to taxation, although in the fourth 
century, clerics became administrators of the state’s social program of grain 
distribution—the annona civica, or dole—and after the western part of the 
empire collapsed in the late fifth century, responsibility for the distribution 
fell by default to the church.!? Efforts to defend, accommodate, or decry 
taxation from a Christian standpoint would eventually be based in the ethic 
of charity, which, in the fourth and fifth centuries, was still realized 
primarily in the generosity of the church. 


THE MIDDLE AGES 


All references to taxation in Rome’s western successor states cease by 700, 
and a systematic general tax (one that applies to most of the population at 
the same rate) did not reappear until English king Ethelred II (968—1016) 


instituted the Danegeld tax in the 990s to pay off the Vikings. |! 

The disappearance and then reappearance of tax as a feature of social life 
meant that the Western theologians could have their long-awaited say in a 
manner impossible in the East, where successive and overlapping empires 
inherited a largely intact Roman tax system. Influential medieval historian 
Bede Jarrett wrote of the West, 


The idea at the back of taxation, as mediaeval theologians endlessly insisted, was the common 
obligation of subjects to provide for the common necessities of their lord and the kingdom—that 
is, of themselves. The money raised could only be justly applied by the authority that demanded 


it when it was expended for the common good of the taxer and the taxed.!? 


The notion of “common necessities” both justified and limited rulers’ 
exactions of their subjects’ money and property. The ruler was expected to 
be acutely aware that taking more than needed for the common good, 
including defense of the realm, would constitute an illegitimate form of 
theft from his subjects. At the same time, citizens should hold lightly any 
amount of goods and wealth that they possessed over and above the amount 
they needed. The possessor was expected to be ready to part with the excess 
at a moment’s notice through tithes to the church, alms to the poor, 
confiscation by the ruler in the form of taxes, or even a legitimate form of 
theft by one in extreme need. 

It fell to Thomas Aquinas (1225-74) to supply a systematic and 
theological account of these meanings of necessity. He wrote in 1269 to the 
Duchess of Brabant, who had asked his advice on certain difficulties of 
governance, that at times “princes do not have revenues sufficient to protect 
their lands or to perform other tasks which might be reasonably expected of 
princes.” In those cases, Aquinas advised, it is “just” for the prince’s 
subjects to be “called upon to furnish whatever is necessary to secure the 
common welfare.... Hence,” he continued, “it is that there is an ancient 


custom in some lands for lords to impose certain taxes upon their subjects, 


and if these are not immoderate, this can be done without sin.” 13 


In the Summa Theologiae, Aquinas built on the inherited distinction 
between necessities and superabundance in articulating “the first elaborate 


justification of property rights.”!* Natural law prescribes a community of 
goods, he explained, but human law adds to natural law by making private 
ownership of property lawful. Addition is acceptable; human law may not 
subtract from or change the dictates of natural law, but it may add to them. 
The addition of private ownership is good, in fact, because people are more 
likely to care well for goods that they consider their own.!° 

A difficulty arises, however, when a ruler seeks to exact money or 
property from his or her subjects. To resolve this problem, Thomas Aquinas 
extended the established necessity principle to encompass the ruler’s 
obligation to safeguard the common good. The substrate of natural law 
reasserts itself in case of necessity to restrict the human law of private 
ownership. Furthermore, individual subjects already hold their 
superabundance as stewards rather than as full owners, and they owe that 
excess as a moral debt to those who lack necessaries. The combination of 
principles justifies the prince in taking his subjects’ property, provided 
always that he take no more than necessary for the common good.!° 

Well into the High Middle Ages, Scholastic doctrines like Thomas 
Aquinas’s continued to deny the right of the state to a periodic, let alone 
annual, universal system of taxation. Around 1300, however, a new fiction, 
that of “perpetual necessity,” appeared—the perpetual need to collect taxes 
to cater to the common good of society. Part of the reason for the shift was 
the developing strength and bureaucracy of the states of Europe and their 
increasing propensity for fighting each other. But Ernst Kantorowicz has 
suggested that the Crusades facilitated an accompanying conceptual shift as 
well. The use of taxes to fund the Crusades in “the kingdom of Christ the 
king” supplied the pattern for secularized taxes “to meet the emergencies of 
the territorial kingdoms in the same fashion.”!’ As Pope Adrian IV put it, 
“In the republic ... , although the magistrates seek after a great deal, they do 
not accumulate it for themselves but for others.”'® This was the ethic of 
charity writ large—taxes were part of the charitable ethic of reciprocity and 
mutual benefit. 

The papacy continued, however, to resist the taxation that medieval 
secular authorities sought to impose on church properties and clergy, 
especially as the church accumulated properties far beyond what was 


needed for its core mission and ministry. English philosopher William of 
Ockham (1287—1347) argued against the papacy that state-imposed taxes on 
all are simply payments for services rendered to all. He depicted the king as 
a kind of large-scale soldier, protecting persons, property, and rights. 
Everyone in the realm, including the church and its clergy, is protected, so 
everyone must pay taxes in return. Moreover, said Ockham, with reference 
to a tax dispute investigated by Edward III of England, the English kings 
had given the church its property in the first place, and they had done so 
without any express or implied grant of immunity from taxation. The 
English kings had used their temporal authority to grant property, and the 
current holders of that property had a temporal obligation, which the 
property itself carried with it, to pay taxes to the current king. The spiritual 
power of the pope and the English clerics did not extend to temporal goods 
in their possession; they had to live by the terms of the kings’ prior grant of 
those goods.!? English clerics were obligated to give property back to its 
donor, thereby placing it back in the sphere in which property belongs, the 
“principate of lordship.” Furthermore, they would thereby engage in the 


supererogatory act of decisively removing themselves from that principate 


and placing themselves securely in the “principate of service.””” 


THE REFORMATION 


If Ockham’s theories represent the high-water mark of the ethic of 
obligation of paying taxes and renouncing property, they also stood in sharp 
juxtaposition to the ethic of charity. Ockham’s arguments promised to yield 
more revenue for the state, but they also undercut a system of poor relief 
administered by the church and supported through tithes and almsgiving by 
the faithful. Medieval poor relief consisted of an avowedly commercial 
transaction between rich and poor. Gifts became obligations; the poor were 
creditors and the wealthy were debtors. None other than Augustine had 
helped to initiate this transactional mode of thinking when he wrote, 


If our possessions are to be carried away, let us transfer them to a place where we shall not lose 
them. The poor to whom we give alms! With regard to us, what else are they but porters through 
whom we transfer our goods from earth to heaven? Give away your treasure. Give it to a porter. 


He will bear to heaven what you give him on earth.7! 


The medieval system was bolstered theologically by a symbiotic 
relationship in which the poor were regarded as the “treasure of the 
church,”” close to the heart of God, while the wealthy atoned for their own 
sins by assisting the poor through charity. 

Martin Luther (1483—1546), rejecting the medieval symbiosis as a form 
of works-righteousness and embracing the doctrine of the priesthood of all 
believers, called for poor relief to be wrested from the prideful charity of 
the wealthy and placed in the hands of civil authorities. Lutheran towns 
began in the 1520s to enact ordinances establishing “common chests,” 
funded initially by property confiscated from the town cloisters, to provide 
for those who had fallen into poverty through age, sickness, and misfortune. 
One of the most famous of these ordinances, from the town of Leisnig, 
provided for ongoing funding of the village’s common chest through an 
annual tax on “every noble, townsman, and peasant living in the parish ... 
according to his ability and means.” Luther himself wrote a preface to the 
Leisnig ordinance. The ordinance expressed hope that the practice of poor 


relief would henceforth be “restored to the true freedom of the Christian 
spirit.”7° 

The Lutheran common-chest ordinances, later called “poor-tax” 
legislation, proliferated. “Common purses” also appeared in Roman 
Catholic cities, notably Ypres, but accusations of capitulation to the 
“Lutheran heresy” limited the extent to which these could depart from the 
status quo. Meanwhile, Lutheran Nuremberg’s common-chest ordinance, 
which historian Carter Lindberg calls the “first attempt by an imperial city 
in Germany to establish an obligatory, secular welfare state system,” 
became a model for other cities in southern Germany. The Hamburg 
ordinance served a similar role in the north of Germany and in 


Scandinavia.** Recent scholarly attention to the “implicit religion” of 
modern Nordic countries has traced those nations’ characteristically high 
taxes, robust levels of social assistance, and trust in the expertise of 
governing authorities back to Luther’s efforts to turn poor relief into a 
government-administered system funded by redistributive taxation. 

Luther defended his tax and welfare reforms by appeal to Eucharistic 
practice. He wrote that the fellowship with Christ and the saints in the 
Lord’s Supper “is like a city” in which the citizens share common benefits 


and burdens, including “taxes.”? But more than that, the Lord’s Supper 


served as Luther’s paradigm of continuity between the sacred and profane. 
In the sacrament, the distributee of Christ’s spiritual benefits in material 
elements becomes, by virtue of that very position, the distributor of spiritual 
and material benefits to others. Luther bemoaned the fact that the mass had 
fallen into “disuse” in that possessions were no longer “given, with 
thanksgiving to God and with his blessing, to the needy who ought to be 
receiving them.”° 

John Calvin (1509-64) followed Luther in treating poverty as a need to 
be addressed, but he retained a symbiotic relationship (albeit a 
nonredemptive one) between rich and poor. In a sermon on Deuteronomy 
24— regarding God’s command to Israel to leave some olives on the trees 
and some grapes in the vineyard for the sojourner, father, and widow— 
Calvin explained that the wealthy should recognize both in their voluntary 
giving and in paying their taxes that God gave them their riches in the first 
place with the condition that they use them to relieve the needs of the poor. 
John Wesley (1703-91) would later make the same point, preaching that 
“the Proprietor of heaven and earth ... has lodged a part of his goods, to be 
disposed of according to his direction,” and that that direction is “that you 
should look upon yourself as one of a certain number of indigent persons, 
who are to be provided for out of that portion of his goods wherewith you 
are entrusted.””/ 

In Calvin’s reformulated symbiosis, God ordains poverty for some and 
wealth for others so that, as in the older system of almsgiving, they would 
need each other. The poor are God’s “representatives,” appointed to gather 
up the “royalties” that God reserves for himself, while the rich are God’s 
“agents,” commanded to pity and help the poor. The exercise of these 
respective “ministries” is divinely purposed to bind rich and poor together, 


thus infusing society with a sense of solidarity.7® 

Calvin was determined to place poor relief in the hands of the diaconate, 
assisted by the state with its tax-collection apparatus. That plan may have 
been feasible in sixteenth-century Geneva, but it unwittingly fostered a 
rejection in Reformed countries of redistributive taxation in favor of charity 
and contributed to a revival of the ethics of obligation in those societies. 
Three hundred years later, Calvinist Dutch politician Abraham Kuyper 
(1837—1920) concluded that state-administered poor relief was inevitable in 
light of changed circumstances and the failure of the Reformed tradition to 
work out the implications of the diaconate. State assistance, Kuyper wrote, 


has the great advantage of being able to “coerce contributions through 
taxation” and sidestep the humiliation and oppression that accompanies 
philanthropy.*? The Lutheran legacy proved more durable and successful, 
although in the past two centuries its theological underpinnings have all but 
disappeared in Germany and the Nordic countries. The Anglican tradition 
has also championed  state-administered redistribution of resources 
involving taxation, notably through the work of Archbishop William 
Temple (1881-1944), ecclesiastical architect of the postwar British welfare 
state. And Catholic social teaching since 1890 has supplied fertile ground 
for defending—albeit cautiously—deliberately redistributive forms of 
taxation by highlighting the guiding principles of the common good and 
universal destination of goods. 


CONTEMPORARY PERSPECTIVES 


The most dominant theme in two thousand years of reflection on taxation is 
the insistence of theologians that tax systems should ensure that money and 
property are provided to those in need. The economist Henry Simons 
(1899-1946) followed this line of thinking by rejecting the prevailing 
utilitarian defenses of early twentieth-century taxation, with their “pseudo- 
scientific” assumption “that all individuals are, or must be treated as, 
equally efficient as pleasure machines.” Simons—who reminded 
economists that taxation is redistributive whether we mean for it to be or 
not—called for a more honest recognition of the “distinctly evil or 
unlovely” degree and kind of wealth and income disparity we see around 
us. He called for a “confession of faith” of the human impulse to reject that 


inequality and of the power of tax systems to correct it.*” 

Simons’s call for honesty among tax theorists also posed a challenge to 
the church, as the ethics of obligation and care had become obscured by 
legal positivism—that is, the commitment to excluding moral 
considerations from the evaluation of human laws. The two ethics—of 
obligation and of charity—viewed tax from a theological vantage point, 
albeit in different ways. Contemporary Christian outlooks on taxation are 
more likely to treat scripture as if it were written with the assumptions of 
modern economics in mind or as if an impenetrable firewall must be placed 
between it and economics. This final section traces the fundamental shift in 


political theology that undermined the earlier theological accounts of 
taxation, and then summarizes contemporary Christian perspectives on tax. 
Calvin had believed that humans live in the space between God’s will 
and God’s precept. For reasons partly beyond the reach of human 
understanding, he taught, God has ordained economic inequality but has 
imparted the impulse and voiced the command to alleviate it. Calvin 


warned that will and precept are “utterly different” and must not be 


confused—that “God requires of us only what he commands.’”*! 


The disjunction between divine will and divine command, however, has 
proved unacceptable to moderns both inside and outside the church. 
Through the political theologies of Hugo Grotius (1583-1645), Nicolas 
Malebranche (1638-1715), and Jean-Jacques Rousseau (1712-78), the 
doctrine of divine providence became indistinguishable from the laws of the 
nature. Any concept of “particular” providence faded away. 

The call to ground morality in the laws of nature widened in turn the gulf 
between individualism and altruism. For instance, Grotius’s early attempt to 
substitute self-interest for divine command as the source of morality 
engendered an increasingly urgent need in his later work to explain how the 
law of “inoffensiveness” could arise from the principle of self- 
preservation.” The entire modern contractarian task from Hobbes to Rawls 
has been devoted to pursuit of that goal. 

The rift between individualism and altruism surfaced in Christian 
assumptions. Utilitarian political philosophy readily took root among 
American Christians with their strong commitment to the separation of 
church and state. In the nineteenth century, when fax primarily meant 
property tax, Christians reduced the ethical dimension of taxation to a 
“benefit” theory—that is, the belief that tax paid could be identified as 
payment for benefits conferred by the government on taxpayers. A 
handbook of ethics widely read at the time in American seminaries insisted 
that individual liberty constrain taxation, and that altruism fall exclusively 
to voluntary generosity.*° 

The utilitarian assumption that tax systems should maximize “utility,” 
happiness, or pleasure held sway in the church, at least in the United States, 
until the 1970s. In lockstep with mainstream theories of public finance, 
most American Christians understood a good tax system to be one that 
balanced efficiency and equity—efficiency because it generates more 
overall wealth, equity in the sense of a fair allocation of the burden. Indeed, 


in the utilitarian calculus, the two values merged; equitable tax rates 
ensured that taxpayers make the least aggregate sacrifice needed to raise 
revenue, thereby distorting market dynamics as little as possible. 

However, the manifest greed of the 1980s and the financial crisis of 2008 
have suggested to the church in the English-speaking world that accepting 
the implications of an ethical system—utilitarianism—based on hedonism 
may be incompatible with the church’s own values. The ethic of care has 
staged a comeback in position papers and other communications of church- 
related organizations. These statements reveal an increasing awareness of 
the inherently redistributive nature of taxation and the good use Christians 
can make of tax policy in reducing the wealth gap, now often seen not just 
as morally questionable in its own right but also as deleterious to the 
common good. 

The US Catholic Bishops’ pastoral Economic Justice for All (1986), for 
example, argues from the principles of the common good and the universal 
destination of goods for greater progressivity in federal income tax rates. 
Catholic voices have focused on the personal income tax because it has the 
greatest potential for reducing economic inequality, and they have 
expressed skepticism about the ethics of raising revenue through the more 


regressive property, sales, and excise tax systems.°** The National Council 
of Churches has agreed that efficiency-driven tax legislation, like the 2017 
Tax Cuts and Jobs Act, “cannot be biblically defended” because it has the 
effect of making “the rich richer and the poor poorer.” ° 

The United Church of Christ (UCC), long at the forefront of theological 
reflection on the ethics of taxation, approved a resolution in 2013 
identifying progressive taxes (that is, tax systems with graduated rates) used 
to fund “a social safety net, the universal provision of public services, and 
opportunities for all” as an important way for members of modern societies 
to exhibit the love of neighbor.’ The UCC resolution is modest in its 
aspirations, seeking the “fair balance” between the abundance of some and 
the needs of many urged by Paul in 2 Corinthians 8:13—15, but specific in 
its recommendation: imposition of a financial transaction tax, a higher 
capital-gains tax rate, taxation of “carried interest” at earned-income rates, 
more effective use of the federal estate tax (“the most progressive federal 
tax’), and elimination of preferences in corporation taxation to bring 
effective rates nearer to marginal rates. 


A set of principles articulated by the Presbyterian Church in the United 
States (PCUSA) in 2014 retains the legacy of utilitarian thinking even more 
clearly. The PCUSA frames its vision in characteristically “covenantal” 


terms, advocating a kind of compact among citizens that would chart “a 


middle way between tight collectivism and atomistic individualism.”*® 


While hoping for the introduction of other objectives into the utilitarian 
formula, the Presbyterians expressed a high regard for efficiency and went 
so far as to recommend /owering capital-gains rates (albeit with an 
offsetting broadening of the tax base). 

A particularly thorough analysis comes from Christian Aid in the United 
Kingdom. Stressing the importance of subsidiarity, or the “free association 
of citizens ... through religious and civic institutions such as churches and 
mosques, trade unions and community associations,” the report argues for 
the necessity of strong states that can hold overly powerful corporations in 
check and thereby preserve space for social arrangements that are “prior to 


both the individual and the state.”3? Individuals and businesses should pay 
tax to protect and foster “charity” in “its older meaning”—namely, “a set of 
relationships and exchanges which are mutually enriching.” The Christian 
Aid report is notable for its recognition, in line with centuries of theological 
reflection on tax, that the institution of taxation can bind the members of 
society together. 

Christian Aid cautions against two tendencies in applying economic 
regulations and teachings in scripture to today’s context: focusing “too 
literally on injunctions designed for a very different context” or assuming 
“that, because those contexts are so different, the passages have little or 
nothing to say to the contemporary debate.” These twin dangers find 
parallels in the ways theologically progressive and theologically 
conservative Christians currently think about tax. The denominational 
statements surveyed above suggest that mainline churches often do not 
hesitate to draw a direct line from scripture to specific questions of 
American tax policy. Conservative denominations, meanwhile, eschew 
endorsement of any and all positions on the ethics of tax. 

Both approaches reveal the depth of positivist assumptions. On the 
progressive side, Christian “tax ethics” seems to consist of finding the 
optimal balance between competing values—most notably equity and 
efficiency. Equity, in this view, becomes one variable in a utilitarian 
formula, and biblical injunctions are simply plugged directly into that 


formula as the equity value. At the same time, conservative silence on the 
question of tax seems driven by fear that considerations seen as extraneous 
to the Christian gospel—such as principles of public finance—trisk 
changing the message of salvation from sin into a different message 
altogether—one perhaps about the principles of public finance. This is a 
reversed positivism or even a theological or spiritual positivism of its own. 

The modern shift, even among Christians, cannot be overstated. It is 
doubtful that Augustine’s eschatological reserve or Thomas Aquinas’s 
realism would have allowed either of them to jump immediately to the 
conclusion that an ethic of care dictates an increase in carried-interest tax 
rates. Luther and Calvin, meanwhile, would probably have been surprised 
to learn that the purity of the gospel requires its insulation from regularized 
poor relief. And William of Ockham might well have wondered what 
spiritual good it has done either camp to acquiesce in the view that 
efficiency (that is, minimal distortion of market dynamics) is an immutable, 
natural, and authoritative feature of human association. 
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CHAPTER 35 


THOMAS C. KOHLER 


By the sweat of your brow you will eat your bread, until you return to the 
ground. 
—Genesis 3:19 


INTRODUCTION 


With the possible exception of the existential “curse of Adam” that God 
imposed on humankind as punishment for the primordial sin in the Garden 
of Eden, probably few people would associate religion in any way with 
work, especially with labor law. A smaller number may recall the 
Benedictine motto, Ora et labora—‘‘Pray and work’—but that admonition 
may seem no more than an extension of the Adamic curse: make your peace 
with your station, it seems to counsel, and endure what comes in patient 
expectation and hope of a reward that you might receive in another world. 

Labor law would seem to draw from entirely different sources, those that 
arose to challenge religion, especially Christianity and the established order 
of which Christianity constituted an integral part. A majority of people 
would probably associate labor law much more with Marx than with monks 
(Benedictine or otherwise), more with revolution than with some ethereal 
notions of redemption. Actually, the ties between labor law—meaning the 
law affecting work and the protection of workers broadly described—and 
religion go back centuries, although even specialists in the field generally 
stand innocent of this important fact. 

Most of us probably subscribe to the “myth of the nineteenth century,” 
which suggests that labor law represents the product of a struggle that 
began with workers who confronted the unimaginably harsh social, 
economic, and working conditions associated with the rise and spread of 


mass industry and modern capitalism. In this perspective, labor law exists 
as the product of an often-brutal contest between largely dispossessed 
workers and the owners of wealth, one illuminated by the language of class 
struggle and best comprehended by the social, economic, and political 
understandings that reflect it. The jurist Michael Kittner observes that, 
according to this myth, “workers suffering under the abuses of early factory 
work stand unchallenged on the pedestal as pioneers of a social movement, 
as those who plucked-up their courage in the face of repression from 
factory owners and the state and founded unions and social democratic 
parties and took up the fight for the betterment of their living standards.” 
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Everything that came before “appears ‘small, trivial, or simply trifling. 
The German historian Claudia Hiepel similarly observes that, “for a long 
time, social history attached no meaning to religious and confessional 
orientation. The religious factor fell, so to speak, through all the social- 
economic frameworks.” This meant that “religion in the best case was dealt 
with as a residual pre-modern phenomenon, perceived as ‘the overhang of 
tradition’ in the modern. Religion and confession remain in the ghetto of 
confessionally organized church history,” a body of understandings and a 
source of motivations that we simply can set aside.” “For too long,” note 
Elisabeth Fones-Wolf and Ken Fones-Wolf, “historians, especially those 
studying the working class, made religion a prop, ignoring belief in the 
supernatural that is at the core of American popular religiosity.... Trained in 
‘a materialist conception of historical change’ that owes much to British 


Marxism,” they point out, “even the best American historians often elided 


or caricatured spiritual influences in their analyses.” 


As with most myths, those surrounding worker movements and the rise 
of labor law in the nineteenth and early twentieth centuries contain 
important kernels of truth, but they also omit a great deal. It turns out that 
much did come well before the nineteenth century, and religious 
understandings played a central role in those developments. Labor law, in 
any legal system, represents a compound of many streams of ideas and 
influences. Religion constitutes one of the most powerful and influential of 
these streams, yet it typically finds itself channeled underground, going 
unmentioned and unappreciated. Nevertheless, one cannot understand how 
labor law developed, both in Europe and in the United States, and the scope 
of its full significance, without an understanding of the role of religion. To 


go a step further, labor law as we know it would not exist without the 
religious impulse. Why? 


RELIGION AND THE SIGNIFICANCE OF WORK 


Religion is that for the sake of which one does everything else. In a serious 
sense, then, as thinkers as diverse as Luther and Rousseau understood, 
everyone has a religion. No one gets away without one. “Every religion,” 
Jürgen Habermas has cogently observed, “is primordially a ‘worldview’ or 


a ‘comprehensive doctrine’ also in the sense that it claims the authority to 


structure a way of life as a whole.”* Humans exist not only as worshipful 


beings, as Rousseau recognized, and as political beings, as the ancients 
consistently stressed, but also—as Karl Marx so well understood—as homo 
faber, as beings who make things. Work is central to human character and 
experience. Of all the creatures, we stand as the only ones who work as 
such. As self-constituting beings, our work plays a central role in who we 
become. In our work, not only do we make things and perform services, but 
we make ourselves. In performing our work, we literally are performing 
ourselves. Although we often overlook or ignore the fact, we ourselves 
represent the chief product of our undertakings. “Work is for man,” John 
Paul II reminded us, “man is not for work” (Laborem exercens [LE] 6). We 
often hear about the dignity of work, not infrequently in platitudinous 
terms, but we pay rather less attention to whether the work that people 
actually do, and the conditions under which they perform it, truly befit the 
authentic dignity of humans. 

Since work is so central to and constitutive of humans, it would be 
astounding were religion to take no notice of it. This is not to suggest that 
all religions either understand work similarly or take equal recognition of its 
significance. They plainly do not, and much of the difference in this regard 
stems from the variety of anthropological views of the human person that 
even different branches of Christianity assume. As we will see, Catholicism 
stands far closer in its anthropological understandings, its understandings of 
community, and the significance of work to its Jewish heritage than does 
much of Protestantism—a distinction that has consequences both for the 
law and for shaping the understanding and behavior of actors. 


Judaism’s stark departure from the rest of the understandings prevalent in 
the ancient world lay not only in its monotheism but also in the quite 
startling notion that all humans are made in the image and likeness of God 
and, for that reason, stand in a radically equal relationship to one another. 
Thus, we find the teaching in Leviticus 19:17 (among numerous other 
places) that “you shall love your neighbor as yourself” and, as Hillel taught, 
“that which is hateful to you do not do to another; that is the entire Torah, 
and the rest is its interpretation” (Shabbat 31a). This view of humans marks 
a stark departure from the understandings of Plato and Aristotle, for 
example, who regarded different people as having different sorts of souls, 
and who most definitely did not understand all humans to be of like dignity 
before the God, understood as a father, who created each of them. 

This anthropology also has substantial consequences for the way one 
understands work and those who perform it. To Aristotle, for example, a 
slave performing menial work constituted no more than “a talking tool.” 
For its part, Roman law provided only a very rudimentary framework for 
governing what we would call employment, the locatio conductio, which 
treated employment as a lease and provided no protections for the worker of 
any sort. In Judaism, in contrast, master, mistress, servant or hireling, 
gentile, and foreigner as humans enjoyed equal status before their Creator. 
Consequently, the key requirement of the day of rest on the Sabbath 
extended to them all. Other Talmudic laws regulated the length of working 
days, required the payment of wages on the day earned, afforded 
protections for sick and injured workers, and extended a body of other 
protections. God’s special concern for the poor and the weak suffuses the 
teachings of the Hebrew Bible (Tanakh) and the law. Consequently, in 
judging cases involving claims by workers, “the Rabbis hold that the 
laborer is at an advantage” (Bava Metzia, 77a). 

Work reflects the character of humans as made in the imago Dei. God 
initiated the creation of the world, the Rabbis taught, but God gave humans 
the unique privilege of participating in the completion of creation. 
Following directly in this tradition, John Paul II instructs that through work, 
the human “participates in the activity of God himself’ (LE 26). Thus, the 
Adamic “curse” takes on the quality of a gift, one given to humans alone, 
distinctly ennobling us by our work to share in “the very action of the 
creator of the universe” (LE 4). Here, ora et labora, prayer and work, 
merge. Work stands not merely as instrumental activity, engaged in only to 


achieve another end. It can to some greater or lesser extent constitute a 
praxis, an activity in which one realizes the good by engaging in it. These 
understandings stand in stark contrast to modern thought that regards both 
work and the human performing it instrumentally or, as Protestantism 
typically has viewed work, “only or predominantly as travail, affliction or 
vanity.” 

From the personalist perspective from which John Paul II writes, work 
has a “transitive” or a “conversational” quality about it. Our work points 
past itself, and properly organized work carries us past ourselves as well. 
John Paul II writes that work bears “a particular mark of man and of 
humanity, the mark of a person operating within a community of persons. 
And this mark decides its interior characteristics; in a sense, it constitutes its 
very nature” (foreword to LE). “Work is reciprocity,” explains the 


philosopher Josef Tischner. “It is agreement, it is a multifaceted 


dependence. Work creates a communion.” 


The communion or solidarity that creates and sustains has both horizontal 
and vertical aspects. Our work serves our contemporaries, with whom we 
share a common experience of existence in particular time, but as we inherit 
the fruits of the work, discoveries, and achievements of those who preceded 
us, so our undertakings, both for good and ill, stand as our legacy and set 
the conditions for those who come after us. Work constitutes one of the 
most intimate and profound of human experiences. Because of the manifold 
ways it touches and constitutes not only the person performing it but also 
the community around that person, even the most mundane or miserable 
work has a deeply transcendent character, even if we typically ignore or fail 
to recognize it. 

The modern instrumentalist view of labor stands in stark contrast to the 
view of work as communion. “The value, or worth of a man, is as of all 
other things, his price; that is to say, so much as would be given for the use 
of his power; and therefore is not absolute,” Thomas Hobbes taught. Here, 
as in so many other places, the great Hobbes set the foundations for the 
modern world. John Locke and Adam Smith, among Hobbes’ other leading 
students, would pay careful attention to the master’s teachings, which leave 
us with an instrumental view of work and of the humans who perform it, 
making both into wares traded in the market, but not more. From this 
classical liberal viewpoint, individual bargaining determines the “price” of 
one’s work as well the conditions under which one performs it. The 


distinctions from the religious understandings stand in deliberately sharp 
relief. 


RELIGION AND THE BEGINNINGS OF LABOR LAW 


Writing in the mid-1950s, the great French theologian Marie-Dominique 
Chenu remarked that “it is curious, if not embarrassing, to observe” that 
although the church’s theologians—beginning in the late Middle Ages—had 
developed among others,a theology of just war, a theology of commerce 
(which included an “ineffective” ban against usury), and a theology of 
history, the church had yet to fully develop a theology of work. Discussions 
of the “morality of work” or the “mystery of work” began in the nineteenth 


century, he notes, but “we have only seen the expression theology of work 


in the past five or six years.’””® 


That the “Christian doctors” and those at the top of the hierarchy had 
failed to develop a thoroughly articulated theology of work does not mean 
that those within the church stood blind to the world around them, awaiting 
direction from on high. As in so many other things, the developments came 
from the bottom, from those on the ground, and some of the earliest efforts 
began with the creation of the guilds and the journeymen’s associations. 

The formation of what we would call mediating associations—of 
communities, orders, sodalities, and groups of all sorts that serve to ground 
individuals and to create and sustain the bonds of fraternal love and civic 
friendship—trepresents a constant preoccupation of the church and those 
shaped by its teachings. This standing concern with community reflects the 
church’s understanding of itself as the “communion of saints”’—meaning 
both the living and the dead—who are bound in part by mutual intercessory 
prayer and constitute the Body of Christ. This communion mediates the 
relationship between the individual and God, and through it “the good of 
each is communicated to the others” (Catechism of the Catholic Church, 
paras. 946-62). 

The Catholic understanding of the self as embedded in a transcendent 
community—mediated to the faithful by the liturgy, iconography, 
devotions, and sacraments and in a thousand other ways—accounts for the 
communal attitudes that until very recently characterized what the 
sociologist Andrew Greely famously termed the “Catholic imagination.” 


Describing the pre-Reformation world, John Bossy notes that “the state of 
charity, meaning social integration, was the principal end of Christian life, 
and any people that claimed to be Christian must embody it somehow, at 
some time, in the world.”? This concern for charity as social friendship, as 
social integration, reflects itself in Augustine’s explanation for the 
prohibitions of marriage between close relatives: “For affection was given 
its right importance so that men, for whom social harmony would be 
advantageous and honourable, should be bound together by ties of various 
relationships.” Marriage beyond familial lines extends the ties of “social 
sympathy” and acts as “a binding force over a greater area.” Greeley notes 
that a study by Michael Schuck of 284 papal encyclicals written between 
1740 and 1987 “found that, regardless of context, subject matter and the 
personal concerns of various popes, the emphasis” in them “had always 
been on community.”!° That trend continues: the latest papal encyclical, 
Fratelli tutti, published by Pope Francis in 2020, bears the English subtitle 
On Fraternity and Social Friendship. 


FRATERNITIES, GUILDS, AND JOURNEYMEN’S ASSOCIATIONS 


Lay fraternities represent one of the most characteristic ways that laity and 
priests at the grassroots level, especially the Franciscans and the 
Dominicans, attempted to institutionalize the social friendship that 
underpins community. Bossy notes that the lay fraternities could “be found 
at any period after the conversion of the West” and that they had become 
“universal” by the latter part of the thirteenth century. Prior to the 
Reformation, he notes, fraternities in England alone numbered in the 
thousands and existed even in the smallest villages. They typically included 
both men and women, and people often belonged to several. 

The trade guilds of masters and the journeymen’s associations 
represented a specialized expression of the fraternities, and, as in the 
fraternities, women also frequently held membership. The guilds and 
journeymen’s groups constituted sworn unions (conjuratio), associations of 
persons formed by mutual oaths “for mutual protection and assistance, for 
religious and social activities and for the professional and occupational 
promotion of its members.”!! We often think of such bodies as primarily 
economic institutions, but they amounted to far more: Marcel Mauss states 


that they stood as “total social phenomena,”!? and as Otto von Gierke 


noted, they “concurrently had religious, social, moral, private law and 
political objectives,” the interconnection of which “grasped the entire 
person and extended themselves to all sides of life.”!° These associations 
had legal jurisdiction over their members and set standards for competition 
for entry into the trades and for training and qualification. They also 
provided support for the injured, widows, and survivors, and they saw to the 
social and religious needs of their members. “The chief concern of the 
Gildmen,” the economist Lujo Brentano observed, “was always directed to 


the welfare of the souls of the dead,” through memorial Masses and other 


devotions. 14 


In addition to these many functions, the journeymen’s associations 
afforded their members a powerful means for dealing with their masters 
with regard to their terms and conditions of work and life. Michael Kittner 
details numerous strikes conducted by journeymen, and he notes that “until 
the modern era, there is no known case in which representatives of the 


Church applied religious arguments to oppose a strike.”!* The first 
documented instance came in the post-Reformation era, in 1662, when, at 
the command of the Count of Mansfeld, a minister delivered a sermon 
condemning a strike of miners in Saxony—an event “significant for the 
‘new wind’ after the Reformation,” Kittner observes.!° In this respect, one 
must remember that masters and journeymen alike “sought to secure a way 
of life appropriate to their place in life in honorable, respectful, and fitting 


terms of work and living,” as Jürgen Kocka noted.!® The religious impulse, 
including ideas of just wages (a matter of extensive theological comment), 
of fairness, of charity, and of fraternity suffused everything. Unrestricted 
competition would have been regarded as immoral and fundamentally 
unjust and, thereby, destructive of community. These attitudes perdured. In 
writing about the values and norms of workers in the late eighteenth 
century, the historian Jürgen Schmidt notes that the most frequently used 


motto by journeymen in entering their names in the resident’s log at the 


bookbinder’s hostel in Frankfurt was ora et labora.'’ 


The Catholic understanding of the role of community represented one of 
the reformers’ key objections to the old faith. They insisted that the 
individual person and God stand in a direct, immediate, and unmediated 
relationship. Wolfgang Hardtwig notes that Luther, in his tract Von der 


Bruderschaften (About the fraternities), sounded their death knell: 
“Theologically he pulled the rug out from under them once and for all for 
the emerging Protestant movement through his doctrine of grace that 
undermined mutual intercessory prayer.... Luther’s attack was so 
fundamental,” Hardtwig observes, “that the other Reformers did not bother 


to address the issue at all.”!* In the areas where the Reformation triumphed, 
the fraternities and the guilds disappeared. 

The reformers’ rejection of the mediatory role of the church and of 
intercessory prayer resulted in something of a Copernican revolution, one 
that put a crucially important emphasis on what Charles Taylor calls “the 
affirmation of ordinary life.”!? The Catholic idea of mediation means in 
part that both the living and the dead mutually contribute to and draw on the 
store of common grace. In the “degenerate, hierarchical understanding of 
the monastic life then prevalent” among both Catholics and the reformers, 
Taylor observes, the reciprocal dependence of laity and those in religious 
life in the economy of mutual mediation went missing. It was replaced by 
the notion of a “supposed hierarchy of nearness to the sacred,” in which 
those in monastic and religious life enjoyed a superior spiritual status to the 
mere laity, whose roles preoccupied them not with the sacred but with the 


profane earthly concerns of work and family.?° 

The reformers’ doctrine of and emphasis on the priesthood of all 
believers did away with both the Catholic understanding of the sacramental 
status of the priesthood and the idea of monastic life as a special vocation, 


replacing them with an affirmation of “the spiritual value of lay life.”*! The 
obliteration of the distinction between sacred and profane, Taylor notes, 
affirmed “ordinary life as more than profane, as itself hallowed and in no 
way second class.” This led to the important teaching of work as a vocation, 
a calling. Whereas Catholics did (and sometimes still do) associate vocation 
with a calling to the priesthood or religious life, vocation for Protestants 
meant the specific work to which God called individuals and by which one 
served God by serving humankind. As all believing Christians constitute the 
priesthood, all of their work has equal merit, be they prince, butcher, 
householder, bishop, or nun. John Witte Jr. points out that this 
understanding of vocation marks an important turning point in our view of 
the value of work and in the development of modern capitalism.”” Life in a 
calling as a fully Christian life may constitute “a radical reevaluation of 


ordinary life,” Taylor notes, but “the Reformers were only drawing the 
radical consequences from a very old theme in Christendom. It was after all 
the monks themselves who had pioneered the notion of living the life of 


prayer in work.”7? 


THE ENLIGHTENMENT, THE PROLETARIAT, AND THE RISE OF 
CATHOLIC SOCIAL THOUGHT 


The Reformation hardly posed the only existential threat to the guilds. Their 
dissolution, along with that of the church, and the radical transvaluation of 
the Christian ideas of work represented key goals of the Enlightenment. The 
insistent individualism and political nominalism that informed the 
Enlightenment and that guided its campaign against mediating groups of 
every description—including, especially, the guilds, the journeymen’s 
associations, and any other form of workers’ group—was both thorough and 
relentless. These characteristics powerfully reveal themselves in Thomas 
Hobbes’s stern warning against permitting the existence of “corporations,” 


meaning guilds and other mediating institutions, which he pungently 


likened to “wormes in the entrayles of the naturall man,” and just as 


pernicious to the health of the polity. Hobbes’s greatest critic, Rousseau, 


agreed with him on this point: to preserve the expression of the general will, 


he warned, it was crucial that there “be no partial society in the State.”?° 


Adam Smith likewise stood as an implacable critic of the guilds, which he 


subjected to extensive criticism, seeing them all as a “manifest 


encroachment on the liberty both of the workman’””° 


disposed to employ him. 

Enlightenment thinkers and actors inspired by them took these 
admonitions to heart. On the night of August 4, 1789, the night described by 
the great historian François Furet as “the most famous date in French 
parliamentary history,” the National Assembly, in the first sentence of 
Article 1 of the renowned August Decrees, boldly declared that it “entirely 
destroys the feudal regime.” With that, a juridical and social order, 
developed over the centuries, “somehow evaporated leaving in its place a 
social world conceived in a new way as a collection of free and equal 


and of anyone 


individuals subject to the universal authority of law.”?’ A key element of 


this long-planned campaign came to fruition with the enactment in 1791 of 
the famous Loi de Chapelier, which suppressed the guilds and workers’ 
associations of all descriptions, a law that existed until the late nineteenth 
century. 

As the political, economic, and social “triple revolution” spread across 
Europe during the nineteenth century, an increasingly pressing question 
arose everywhere: with humans now conceived (formally at least) as free 
and wholly sovereign individuals who owe one another no obligations 


except those to which they willingly consent, and who stand, as Tocqueville 


put it, “without a common link to hold them firm,” what would serve to 


ground society? What might make the many one? This stubborn problem 
represents the heart of what Napoleon Bonaparte, of all people, first termed 
the “social question.” The chief but never exclusive focus of the question 
became the precarious conditions faced by the quickly rising numbers of 
freed or displaced peasants, small holders, day laborers, small tradesmen, 
and others whom the early Catholic social thinker Franz von Baader (1765-— 
1841) called the proletariat—a term Karl Marx would happily borrow from 
him fifteen years after Baader first coined it. This class of people had no 
legal standing, no voice in government, and no stable claim on resources of 
any sort. They literally constituted those without a place in society. 

Finding ways to integrate this endangered and growing body of the 
dispossessed into society and to remedy their parlous economic and social 
uncertainty constituted one of the most important issues of the era, and 
involved thinkers as diverse as Karl Marx, Ferdinand Lassalle, Alexis de 
Tocqueville, Herbert Spencer, and, eventually, the holders of the chair of 
Peter, to name but a few. Religiously motivated thinkers and activists 
played a leading role in formulating responses to the social question, with 
Catholics (predominantly the laity) providing the earliest and most 
influential responses. Their work supplies the foundation of what became 
known as Catholic social thought or Catholic social teaching, and stamped 
the emphasis of that teaching on the protection of workers and support for 
unions and worker organizations. In passing, one might note that several 
among these thinkers held views that, at least at first, failed to gain the 
warm and universal embrace of the Catholic hierarchy, and some remain 
even today highly controversial figures both within and outside the Catholic 
Church. 


Despite their significant contributions, their names often go unmentioned 
or overlooked, except among a small group of specialists. They include 
such figures as Félicité Lamennais, Frédéric Ozanam, Adam Müller, Franz 
von Baader, Franz von Buss, Peter Franz Reichensperger, and Franz Hitze. 
A few examples give some sense of their work and impact. Celebrated by 
one pope (Leo XII) and brutally condemned by another (Gregory XVI) for 
supporting the separation of church and state as well as liberal democracy, 
Lamennais enjoyed an international reputation. Not surprisingly, he gained 
the enmity of political authorities as well. Napoleon’s government seized 
one of his works, and sentenced him in 1841 to a year in prison for his 
writings criticizing governmental policies. He stood as an early champion 
of worker organization, for legal steps to close the yawning gap between 
rich and poor, for worker-priests, and for calling the church to play an 
active role in assisting workers, as he set forth in highly influential writings 
like his Paroles d’un croyant (Words of a believer) and his Le livre du 
peuple (Book of the people). Kenneth Rexroth gives us some sense of the 
depth of Lamennais’s influence: “We should not forget,” he notes, “that 
Marx, Engels and Bakunin read everything they could get of Lamennais— 
enthusiastically—no matter how much they might disagree with him, and in 


the Revolution of 1848, he was incomparably more influential than all three 


of them put together.””” 


Franz von Buss and Adolph Kolping provide further examples of 
Catholic activists deeply engaged in addressing the social question. In 1837, 
at the age of thirty-four, Buss delivered his landmark “Factory Speech,” the 
first social policy address to a German legislature. In it, Buss set forth a 
comprehensive proposal for the regulation of factory work and for the 
social, legal, and economic protection of workers, more than a decade 
before Marx and Engels would publish the Communist Manifesto. As a 
measure of its influence and importance, in 1904, the leading Social 
Democratic Party (SPD) politician, Adolph Geck, republished Buss’s 
speech with an admiring foreword by the SPD President August Bebel, who 
termed Buss “among the pioneers of social reform measures” in Germany. 
During his journeyman’s years, Bebel had been a member of the Kolping 
Society, a group founded by the priest and one-time journeyman shoemaker 
Adolph Kolping to play some of the roles once performed by the 
journeymen’s associations—a decision that Bebel said he certainly had “not 


regretted.”°° Another example of the constant effort to found associations 


for workers, the Kolping Societies enjoyed quick growth: a Kolping Society 
existed in St. Louis as early as 1856, and by 1864, 420 Kolping Societies 
existed, with sixty thousand members. In contrast, the socialist General 
German Worker Associations, founded by Lassalle, had but four thousand 
six hundred members. 

By the mid-1860s, support for worker self-organization in unions, 
worker-owned producer cooperatives, worker codetermination, and state 
intervention to protect workers characterized the demands of Catholic social 
activists. As Wilhelm Emmanuel von Ketteler (1811-77), the “worker’s 
bishop” of Mainz put it, “Through its legislation, the state left labor without 
rights; it therefore has a duty to cooperate in the restoration of legal 
protections for workers.”*! In an address to ten thousand workers in 1867, 
later hailed as the “Magna Carta of the Christian labor movement,” 
Ketteler stated that religion “can only bless” the efforts of workers to 
organize into unions. He noted that “the dissolution of all the old 
associations” had left the worker “totally isolated and dependent only on 
himself,” and he noted further that “religion requires that human work not 
be treated like a commodity” and valued as a market good. “That human 
work receives appropriate wages is demanded by justice and Christianity,” 
he insisted.’ In a set of recommendations to his fellow bishops, Ketteler 
emphasized the church’s duty to promote “the ever-greater spread of such 


workers’ associations and institutions” and the duty of Catholics generally 


to involve themselves in addressing the social question.* 


Ketteler was no innovator. Instead, he drew on nearly a century’s work 
undertaken by his predecessors, and his considerable impact resulted more 
from who he was and the position he held in the society of his time. 
Nevertheless, he spoke volubly and acted courageously for those without a 
voice, and he was not afraid to take chances. For instance, he once 
attempted to initiate a collaboration with Lassalle to establish workers’ 
cooperatives. 

Alongside these Catholic efforts, the work of Protestant social thinkers 
and activists also must be mentioned. These include such important figures 
as Johann Heinrich Wichern, Friedrich Wilhelm Raiffeisen (who founded 
workers’ cooperative banks), and Victor Aimé Huber, who carried on an 
extensive correspondence with both Ketteler and Lassalle. The support for 
unions and the right of workers to organize and engage in collective 


bargaining, along with the positive duty of the state to protect the working 
class, became part of official Catholic social doctrine in Leo XIII’s 
surprisingly influential 1891 encyclical Rerum Novarum (On capital and 
labor), and has remained a key aspect of that teaching ever since. 


RELIGION AND US LABOR LAw 


Writing two years before the passage of the National Labor Relations Act of 
1935 (NLRA), the economist and labor historian David Saposs observed, 
“The significant and prominent role of the Catholic Church in shaping the 
thought and the aspirations of labor is a neglected chapter in the history of 
the American labor movement. Its influence explains, in part at least, why 
the labor movement in the United States differs from others, and why it has 


become more and more reactionary.”*> By reactionary, Saposs meant 
antisocialist—a stance that had become an important part of Catholic social 
thought in the mid-1800s. This stance was also consistent with what the 
historian Thomas Nipperdey noted “was the program of the Catholic- 
Christian parties” and of Catholic social thought: “the deproletarization of 


the proletariat, property for all.”°° 

The character of American union membership explains the Catholic 
Church’s influence. As the distinguished labor historian Nelson Lichtenstein 
notes, 


The American labor movement has been heavily Catholic, both in rank and file composition and 
in its top leadership. In the half-century from the 1880s to the 1930s, waves of immigrant 
Catholic workers, first from Ireland and Germany, then from Poland, Italy, Hungary and Mexico 
swelled the American trade union ranks. Before the First World War and then again in the 1940s 
Catholics constituted a plurality, if not an outright majority of all organized workers. Top trade 


union leadership may have been even more heavily Catholic in those years.” i 


Perhaps enough has now been said to explain this often-overlooked fact. 
Citing the work of Mary Simkhovitch, noted labor historian David 
Montgomery observes that “Protestantism may have provided the 
vocabulary for much nineteenth-century protest, but it lacked the organic or 
corporatist vision out of which a coherent social program for industrial 


society might be constructed.”*® “The value of social solidarity in religion,” 


Simkhovitch noted, “is more deeply understood by Jews and Catholics than 


by Protestants.”>” 


The NLRA did not invent the institutions and patterns of collective 
bargaining; rather, it adopted the practices and understandings that labor 
and management had worked out, at a grassroots level, over the previous 
decades. While one cannot determine how much Catholic social thought 
and understandings influenced the principal author of the Act, Senator 
Robert Wagner, among his papers pertaining to its drafting are two heavily 
annotated copies of the 1931 social encyclical Quadragesimo anno, which 
restated and reinforced support for unions and workplace self-government 
through collective bargaining. Wagner also had extensive correspondence 
with John Ryan and Francis Haas, priests who had considerable 
involvement with unions and with the propagation of Catholic social 
thought. (Incidentally, Wagner, who immigrated from Germany with his 
family when he was nine and converted to Catholicism as an adult, was 
born and spent his early years just a few miles from the place where his 
contemporary, Hugo Sinzheimer, a Jew and the father of German and 
European labor law, grew up.) 

Collective labor law hardly constitutes the only place where religion has 
exerted its influence in labor and employment law. Without the leadership 
of the African American Protestant churches and the members of the 
Southern Christian Leadership Conference, the Civil Rights Act of 1964, 
one of the most significant pieces of legislation ever passed in the United 
States, never would have been enacted. The power of the civil rights 
movement’s claims on American conscience came less from rights language 
than from the language of the Bible and religious obligation, from Exodus 
and being freed from slavery, from our duty as children of the same God to 
treat one another justly and as brothers and sisters. 


CONCLUSION 


“What has been will be again” (Ecc. 1:9). Volatile gig work that affords 
individuals no ability to plan, economic insecurity that undermines family 
stability, growing alienation that produces political distrust, rising rates of 
diseases of despair and falling life-expectancy flowing from a lack of hope: 
all of this would look depressingly familiar to those who set the foundations 


for labor law regimes that have come under increasing pressure. In not 
wholly dissimilar ways, we must grapple again with what they faced. We 
need new ways to think about the significance of work for humans and the 
sorts of legal, social, and economic orders that will make life more fully 
human. The great German constitutional scholar Ernst-Wolfgang 
Böckenförde reminded us that “the liberal secularized state is sustained by 


conditions that it cannot itself guarantee.’*! Perhaps the stone so often 
overlooked should serve as the cornerstone for our considerations? 
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CHAPTER 36 


C LAW 


DANIEL A. CRANE 


From its inception, Christendom has entertained many economic theories, 
many legal theories, and therefore no shortage of economic-legal theories. 
While this chapter follows convention in picking up the thread with the 
medieval Scholastics, the economic obligations of Christians may be said to 
spring directly from the pages of scripture: Mosaic Law regulated a wide 
variety of commercial practices, including contracts, lending, sales, and 
employment. Jesus taught about money as much as almost any other topic. 
The early Church Fathers wrote extensively, if sometimes obliquely, on 


economic matters,! and Christian emperors issued decrees banning various 


market abuses, such as monopolies and cartels.” However, it was not until 
the Middle Ages that Christian scholars began to work out theories 
regarding economic regulation in a systematic way; hence, it may be said 
that this was when the Christian tradition in economic thought arose. This 
chapter considers Christian legal-economic thought in three broad epochs: 
Scholastic, Protestant, and modern. Despite a generally pessimistic 
perspective on the continuing influence of Christian thought on economic 
law, the chapter concludes by suggesting ways in which Christian thought 
could reclaim an important seat at the table. 


MEDIEVAL SCHOLASTICISM 


For the medieval Scholastics, economics was a subset of ethics.? Economic 
law was a matter of justice and consisted in large part of the maxim that no 
one should gain unfairly at the expense of his neighbor.* At that level of 
generality, ethical ideas may be of little use in resolving concrete problems, 


but the medieval Scholastics took a step forward by beginning to consider 
the implementation of these ideas, and the Christian kingdoms of Europe 
often took them to heart in their economic regulations. 

Chief among the Scholastic thinkers on economic regulation was Thomas 
Aquinas (1225-74), who devoted a few dozen pages of his Summa 
Theologica to economic matters, best known for their focus on usury and 
just price theory. Drawing from Aristotle, Aquinas argued that the proper 
purpose of money is exchange and that anyone who takes additional 
consideration for money—that is, interest—has made an ill-gotten gain. By 
the same token, every good or service has an objective value, and whoever 
takes more than that price is unjustly profiting at the expense of his 
neighbor. Medieval scholars tended to identify a product’s just price as the 
sum of its material costs and a fair wage—what modern economics would 
call its marginal cost of production. 

Aquinas appears to have been largely concerned with information 
asymmetries, deceit, and exploitative dealing, but a flat prohibition on 
interest in economic exchange and a regulatory insistence on marginal cost 
pricing could have stultified economic activity. That the Middle Ages were 
largely a time of booming economic development speaks to the fact that 
these Scholastic ideas were not formalized in ways that prevented efficient 
market transactions and growth. Over time, doctrines were developed in 
medieval legislation or practice that mitigated the potential reach of just 
price theory and usury prohibitions. For example, the Decretists worked out 
a distinction “between profit—honestus questus, which resulted from labor 
and the expenses of craftsmanship and was necessary for self-support—and 


usury, turpe lucrum, which resulted from speculative sale and greed.” 
Papal legislation in the twelfth and thirteenth centuries identified just prices 
as those that customarily prevailed in a particular locale, allowing for both 
geographic price differences and a focus on market prices rather than cost 
theories of value. 

Little by little, just price theory began to focus on the fairness of market 
processes rather than on intrinsic theories of worth. Scholastic theorists 
such as Nicole Orseme (c. 1320-82); San Antonio, Archbishop of Florence 
(1389-1459); and San Bernadino of Sienna (1380-1444) wrote against 
monopolies and price-fixing cartels as aberrations from just pricing because 
they undermined the proper functioning of markets.° Medieval canon law 
viewed monopoly profits as ill-gotten gains subject to claims for 


restitution.’ Usury remained prohibited, but the scope of the prohibition 
varied by time and place. 

There were, of course, many different schools of Scholastics writing in 
different times, places, and economic and political circumstances. In the 
late Scholastic period, the School of Salamanca, consisting principally of 
Iberian scholars, focused particularly on the relationship between the state 
and the market and laid the foundation for Catholic economic teaching for 
centuries to come. Although not breaking entirely with earlier Scholastics, 
the Salamancans articulated a generally more benign view of market- 
determined outcomes and a more skeptical view of governmental 
intervention than earlier Scholastics. The Salamancans argued that the 
prices of goods should be based not on their inherent value but on the 
common estimation of voluntary buyers and sellers participating in market 
transactions. For instance, Luis de Molina argued that “a price is considered 
just or unjust not because of the nature of the things themselves ... but due 
to their ability to serve human utility. Because this is the way in which they 
are appreciated by men, they therefore command a price in the market and 
in exchanges.”” The Salamancans observed that money has a time value and 
that money itself may be a good bought and sold, with the purchase price of 
the money being the interest paid on it. The Salamancans thus provided a 
bridge between just price theories and later liberal conceptions of markets. 

More generally, the Salamancans extended and refined the medieval 
natural law and ethical tradition to legitimate commercial activities that 
would be necessary to the modern economic order. Domingo de Soto 
studied the arguments for and against commercial life, concluding that 
barter-based systems sufficed when “man was rude and ignorant and [had] 
few needs and necessities,” but that commerce was necessary to enable “a 


more educated, civilized, and distinguished life.”!° Recognizing that 
economic systems must allow for the internalization of risks and rewards, 
the Salamancans also argued that it was not unethical for businesspeople to 
earn profits when those were based on selling at just prices and, conversely, 


that businesspeople had no right to insist upon earning profits when 


involved in losing ventures. a 


It is tempting for those schooled in centuries of more technical economic 
thought to cast a jaundiced eye on the Scholastics as economically ignorant 
bumpkins of a dark age. Nevertheless, while working in a limiting 


theological and social framework, the Scholastics paved the way for 
modern economic thinking through their systematic analysis and adaptive 
moral reasoning. No less a powerhouse than the twentieth-century Austrian 


economist Joseph Schumpeter dubbed the Scholastics the founders of 


modern economics for giving economic thought a separate existence. !7 


THE PROTESTANT REFORMERS 


By the sixteenth century, Catholic economic thought had already evolved in 
a more or less liberal direction that paved the way for the rise of capitalism. 
The Protestant reformers are often credited with inventing the theological 
conceptions necessary for capitalism, but in many ways their interaction 
with Scholastic ideas was more continual, incremental, and pragmatic than 
revolutionary. The reformers continued to think about economic regulation 
in primarily ethical and moral terms. 

Martin Luther (1483-1546), especially, was heavily influenced by the 
Scholastic tradition in economic matters. In his 1524 treatise On Commerce 
and Usury, he decried usury and the “lust for profits,” by which he meant 
charging more than a fair price. Luther allowed for a maximum interest rate 
on loans of up to 6 percent and favored prosecution of those found to be 
charging higher rates. Luther saw a rising moral problem in sixteenth- 
century Protestant Germany and identified cornering markets—what the 
British common law called forestalling, regrating, or engrossing—as a 
particular problem. !? Luther contrasted monopolistic market-cornering with 
the Genesis 47 account of Joseph buying up grain for storage during the 
seven fat years in anticipation of the coming seven lean years. This was not 
monopolistic, according to Luther but rather a “common and honest 
purchase,” because Joseph didn’t prevent anyone else from buying and was 
motivated, through God’s wisdom, by the public good rather than personal 
gain. In addition to monopolies, Luther singled out price-fixing cartels as 
pernicious and even described an issue of considerable interest to modern 
economics: mechanisms by which cartelists enforce their agreement 
internally and penalize “cheating.” He also wrote against monopolies that 
priced so cheaply as to ruin their competitors, an early nod to contemporary 


predatory pricing theory.!* 


Although Luther continued to work out economic ideas in the ethical 
traditions of the Scholastics, there was also a strand of pragmatism in his 
thought. In his 1525 Letter to the Councilmen of Danzig, Luther argued that 
that it would be ideal “for the temporal authorities to appoint over this 
matter wise and honest men who appraise the cost of all sorts of wares and 
fix accordingly the target price at which the merchant would get his due 
share and have an honest living, just as at certain places they fix the price of 
wine, fish, bread and the like.” However, he acknowledged that the German 
public were unlikely to accept such a regulatory scheme and, therefore, that 
“the next best thing will be to hold our wares at the price which they fetch 
in the common market, or which is customary in the neighborhood.”!> In 
Luther’s wake, Lutheran scholars, including Philip Melanchthon (1497— 
1560), Martin Chemnitz (1522-86), David Chytraeus (1530-1600), 
Friedrich Balduin (1574-1627), and Caspar Brochmand (1585-1652), 
attempted to work out the implications of Luther’s thinking for a variety of 
moral-economic topics.!° In particular, they developed a rich theory of 
contracts, moving beyond conventional topics like credit instruments, just 
prices, interest, and usury.!’ Their contributions included theories of 


property rights, commercial fraud, and voluntary exchange.!® 

For his part, John Calvin (1509—64) continued the relaxation of the usury 
prohibition, arguing that “if we form an equitable judgment, reason [will] 
not suffer us to admit that all usury is to be condemned without exception.”! 
? Rejecting Aristotle’s argument that “money is barren and does not beget 
money,” Calvin explained how money invested in a farm produces valuable 
crops and, hence, has an organic existence just like other productive assets. 
He then redefined usury as the unfair exploitation of the poor rather than 
participation in an economic investment. Nonetheless, Calvin’s Geneva 
continued to regulate usury, prosecuting moneylenders who charged 


excessive interest.2° Although Calvin may have broken further than Luther 
did with the tradition of the medievalists, both of the leading Protestant 
reformers continued to think of usury and economic regulation in 
predominantly ethical, moral, and spiritual terms. 

Despite this ethical continuity with past Christian thinkers, the Protestant 
Reformation has long been understood to mark a sharp turn in European 
economic growth. The changes spurred by the Reformation may have less 
to do with the particular views of Luther or Calvin on usury, competitive 


practices, or entrepreneurship and more to do with their overall social and 
ethical conceptions. George O’Brien argued that the reformers’ economic 
legacy lay less in “their teaching on this or that matter” and more “in their 
study of ethical and practical problems in general.””! Calvin, in particular, 
may be most important to economic development in his ideas about 
vocational callings and work. In contrast to strains of prior Christian 
thought that had distinguished between sacred and mundane callings, 
Calvin argued that “there would be no employment so mean and sordid 
(provided we follow our vocation) as not to appear truly respectable, and be 
deemed highly important in the sight of God.””* The Christian could 
participate in any honorable profession to the glory of God. Conversely, 
those who feel “called to laziness” are like a “block of useless wood.””° 
Calvinism thus encouraged Christians and Christian states to participate 
vigorously in economic production and exchange. 

Max Weber famously attributed the growth of capitalism to the spirit of 


Calvinism, which he believed transformed the traditional conception of 


work and trade as social and relational into work and trade as business.2* 


Contemporary economic historians continue to wrestle with exactly how to 
categorize the effects of Protestantism on European economic growth. For 
example, Rodney Stark has argued that Christianity, by focusing on 
theological abstraction and rationality and recognizing property rights, 
became a catalyst for technological and scientific innovation throughout 
Western Europe.” Joel Mokyr has disputed what he views as Stark’s 
“argument based on some inherent superiority of Western or Christian 
culture” in advancing innovation, but Mokyr does credit the Puritan 
embrace of science as a driving force behind the British Industrial 
Revolution.*° John Witte Jr. and Justin Latterell have documented the 
importance of the early modern Protestant family as an incubator of 


economic discipline and organization.*’ There is little doubt that the 
Protestant Reformation coincided with a transformation of European 
economic life. How much the Protestant reformers’ particular teachings on 
commercial matters or their more general ethical, moral, and theological 
perspectives have contributed to that growth remains a contested question. 


MODERN CHRISTIAN THOUGHT 


Adam Smith, conventionally considered the father of modern economics, 
was probably a deist rather than an orthodox Christian. However, Smith 
was heavily influenced by Presbyterian clergy, who were in turn heavily 
influenced by Catholic natural law theorists like Samuel von Pufendorf and 
Hugo Grotius. Smith himself begat a long line of Christian thinkers about 


law, economics, and markets, making it natural to include him as 


foundational to modern Christian thought on economic law.” 


In The Wealth of Nations, Smith famously exploded the idea that markets 
involve neighborly parties looking to each other’s interests, arguing that it is 
“not from the benevolence of the butcher, the brewer, or the baker that we 
expect our dinner, but from their regard to their self-interest.”?? Although 
allowing for self-interested transactionalism as the basis for economic 
exchange might seem to run against the longstanding Christian views of 
economic justice, Smith argued that self-interested market exchanges were 
entirely consistent with Christian ethics. In The Theory of Moral 
Sentiments, Smith argued that “the administration of the great system of the 
universe” and the well-being of humankind in general is God’s business, 
but to individual men and women is allocated a much humbler task—that of 
minding their own happiness and that of their family.° 9 

Smith is often associated with laissez-faire economics, but his views 
were more complex.*! To be sure, Smith advocated for loosening of 
regulations, particularly on occupations, land, local customs taxes, and 
mercantilist restrictions on international trade. But he also acknowledged 
numerous flaws or failures in the natural relations of men and women that 
would prevent market transactions from spontaneously producing wealth 
and justice. Collusion among people of the same trade or employers, 
participating in fraud, hoarding or public goods, and overspecializing in 
ways that led to a decline in moral character are just some of the behaviors 
that Smith identified as creating market failures and working against the 
general welfare. Smith allowed for three functions for government— 
preventing violence and invasion, administering justice, and maintaining 
public institutions and public works—but seemed to permit a capacious and 
pragmatic view of these functions. 


Smith also recognized that a system of property rights and free exchange 
depends to a large extent on the preexisting distribution of wealth; he went 
so far as to assert that “till there be property, there can be no government, 
the very end of which is to secure wealth and to defend the rich from the 


poor.”?? He thus laid the foundation for debates that continue to this day 
among Christians about the proper role of the government with respect to 
individual freedom, the maximization of wealth, and distributive justice. 

In Smith’s footsteps, the late eighteenth and early nineteenth centuries 
produced a barrage of economic thinkers working in an Enlightenment 
tradition that reflected residual Christian cultural if not theological values, 
and expressing increasingly divergent views on economics and economic 
regulation. Thomas Malthus (an Anglican curate) and David Ricardo (a 
Unitarian) debated population growth, economic rents, and free trade. 
Agnostics (or atheists) Jeremy Bentham and John Stuart Mill propounded 
utilitarian theories that provided a philosophical underpinning for modern 
consequentialist economics. Progressively, Enlightenment thinkers— 
whether people of faith, nominal Christians, or non-Christians altogether— 
moved away from the theological and ethical traditions that had previously 
marked European economic thought. 

The nineteenth century also saw the rise of forms of economic, social, 
and political radicalism that threatened further to marginalize the relevance 
of the Christian tradition in economic-legal reasoning. Both Marxism, 
propounded by an atheist, and Social Darwinism, propounded by Herbert 
Spencer, an agnostic, offered dramatically different economic prescriptions 
than those suggested by the Christian ethical tradition. That both Marxism 
and Social Darwinism attracted significant support from Christians speaks 
to the declining influence of the moral and ethical theories associated with 
the Scholastics, the reformers, and Adam Smith. 

In the late nineteenth century, Christian thinkers and authorities sought to 
right the course by propounding contemporary ideas about the relationship 
between Christian thought and economics. On the Protestant side, the Dutch 
Calvinist and statesman Abraham Kuyper fought a rearguard action against 
the classical economics of Adam Smith and John Stuart Mill.’ In The 
Social Question and the Christian Religion, Kuyper argued that the 


classical paradigm preached “a mercantile gospel of laissez faire, laissez 


passer’ that reduced the laborer to a “sort of appendix of the machine.”** 


Kuyper argued that Marx should be studied rather than dismissed, and he 


advanced a politics of Christian social responsibility, including labor codes 
and labor councils and social welfare programs. 

In the same year that Kuyper published The Social Question, the Catholic 
Church sought to right the course by reasserting the Christian ethical 
tradition with respect to economic regulation as against both the Marxists 
and Spencerians. An 1891 encyclical, Rerum Novarum, by Pope Leo XIII, 
reaffirmed the importance of property rights as against Marxism but also 
recognized that “the hard-heartedness of employers and the greed of 
unchecked competition” had reduced “the teeming masses of the laboring 
poor to a yoke little better than slavery itself,’ which needed correction by 
the regulatory powers of the state. Rerum Novarum signaled the 
reemergence of a Catholic social tradition concerned with charting an 
ethical and moral conception of economics and regulation. In more recent 
times, Pope John Paul IPs Centesimus annus celebrated the fall of 
communism in Eastern Europe and endorsed “the free market [as] the most 
efficient instrument for utilizing resources and effectively responding to 
needs,” but he warned that “many human needs ... find no place on the 
market.” Most recently, Pope Francis was seen as attacking Wall Street 
capitalism when he warned that trickle-down economics fail society and 
called for a reinvigorated moral vision for economic policy and regulation. 
In his 2015 encyclical On Care for Our Common Home, Pope Francis 
warns against reliance on free-market forces to protect the poor or the 
environment. 


There are too many special interests, and economic interests easily end up trumping the 
common good and manipulating information so that their own plans will not be affected. The 
alliance between the economy and technology ends up sidelining anything unrelated to its 
immediate interests. Consequently the most one can expect is superficial rhetoric, sporadic acts 
of philanthropy and perfunctory expressions of concern for the environment, whereas any 
genuine attempt by groups within society to introduce change is viewed as a nuisance based on 


romantic illusions or an obstacle to be circumvented.» 


Although the Catholic Church has continued to teach on legal-economic 
questions, by the late nineteenth century explicitly Christian influences had 
lost their sway on legal regulation of economic systems. This happened for 
two related reasons. First, Enlightenment rationalism and the decline of 
religiosity in much of the Western world lessened the influence of 
theological reasoning generally. Second, the economic and legal professions 
were becoming increasingly specialized, technical, and scientific. Adam 


Smith wrote economics in the long tradition of moral philosophy, but within 
a generation or two that tradition was overtaken by the professionalization 
and specialization of the economics profession. By the late nineteenth 
century, economists had begun to think of themselves as scientists 
objectively describing economic processes with the same critical and 
analytic conventions as natural scientists. 

Around the same time, legal positivism—famously encapsulated by 


Oliver Wendell Holmes’s definition of law as “a prediction of what courts 


will do in fact”*°—grew in influence in the academy and the courts. Legal 


positivism was soon overtaken by legal realism, which saw legal analysis as 
a scientific analysis of the underlying causes and conditions of judicial 
outcomes. By the time law and economics joined forces in the mid- 
twentieth century, each of those disciplines had largely banished theological 
and ethical reasoning. Judge Richard Posner, perhaps the most influential 
expositor of the law-and-economics movement, once described his project 
as “unmasking and challenging the Platonic, traditionalist, and theological 
vestiges in Enlightenment thinking.” With empiricism and 
consequentialism as the prevailing norm in law and economics, it became 
hard to see what role traditional theological-ethical thinking might play in 
formulating legal rules. 

To be sure, many Christian scholars, judges, attorneys, and economists 
continued to wield influence on economic law, but relatively few wrote in 
an explicitly Christian vein. Christian participants in the formulation or 
administration of economic law might still think of themselves as doing 
God’s work but in the limited sense in which Calvin thought of every 
person pursuing a vocational calling as lending dignity and meaning to their 
profession. Thus, Christian corporate or securities lawyers had no more to 
add to their vocations than the honesty, integrity, and diligence that 
plumbers or electricians might add to theirs. 

As a result of this technical, specialized, empirical, and consequentialist 
turn, it became increasingly difficult to identify any distinctive Christian 
influence on economic law. It became an almost entirely secular field. The 
major headings of contemporary economic law are, roughly, antitrust and 
competition; bankruptcy; contracts, commercial, and consumer law; 
corporate and business organizations; intellectual property; labor and 
employment; securities regulation; and taxation. One struggles to identify 
important figures who exerted an expressly Christian influence in these 


fields in the last half century or more. Although this author has undertaken 
an effort with others to rekindle a Christian scholarly tradition with respect 
to many of these technical legal-economic fields,*® the harvest is plentiful 
and the laborers are few. 


RECLAIMING A SEAT AT THE TABLE 


Could the Christian intellectual tradition make a renewed contribution to 
economic law? That would likely take both a cadre of Christian scholars 
committed to rigorous examination of the field’s interstices from an 
explicitly Christian perspective and a field ready and willing to consider 
their insights. The task is daunting but not impossible. As economic insights 
into human behavior and conceptions of economic regulation continue to 
evolve, there are openings for the reassertion of a Christian influence over 
economic law. Here are some potential areas where Christian insights could 
be fruitful and possibly even welcome. 


Understanding the Complexity of Human Decision-Making 


The neoclassical understanding of human decision-making that undergirds 
much of modern law and economics considers the human actor as homo 
economicus—a utility-maximizing rational actor. However, many of the 
advances in economic analysis of law in recent decades have come about by 
relaxing a strong assumption of rational decision-making. When human 
decision-makers are understood to operate subject to bounded rationality 
and faulty heuristics, the robustness of markets and the state’s regulatory 
role may change in perspective. 

A similar set of insights questions the proposition that human actors 
maximize a fixed, hierarchical set of preferences. Instead, preferences are 
themselves shaped and formed socially and environmentally. Preferences 
are ambivalent, contingent, and suggestible. Thus, the legal construction of 
markets may not only facilitate more rational transacting but also contribute 
to the formation of preferences themselves. 

None of this is new to Christian thought. Though it considers people to 
be rational agents capable of, and responsible for, interacting with their 
environments in order to care for themselves and to make proper moral 
choices, Christianity also considers fallenness to be the human actor’s base 


condition. As a result, the human will is not the unified determinant 
assumed in the Enlightenment’s mind-body dichotomy but rather a 
repository of contending impulses and capacities. Predating Freud by nearly 
two millennia, the Apostle Paul described the human mind, will, and flesh 
as internally conflicted and warring: “For I delight in the law of God after 
the inward man: But I see another law in my members, warring against the 
law of my mind, and bringing me into captivity to the law of sin which is in 
my members” (Rom. 7:19-25, KJV). As economic law continues to refine 
its understanding of human decision-making, Christianity has insights on 
human decision-making and motivation that may be surprisingly relevant 
again. 


Distributive Consequences and Justice 


Legal analysis of economic regulation is usually concerned with fostering 
rules and institutions that maximize efficiency, that grow the pie. Efficiency 
has many different senses. For instance, allocative efficiency is concerned 
with putting scarce resources to their most valued uses; Kaldor-Hicks 
efficiency is satisfied when one person’s welfare increases and he could 
potentially compensate any adversely affected other person and still be 
made better off; Pareto efficiency is satisfied when the welfare of one actor 
increases without actually making another worse off; and so forth. 
Efficiency has relatively little to say about distributional concerns—perhaps 
a redistribution of wealth from a wealthier person to a poorer one is 
efficient, given the declining marginal utility of money, but performing such 
an analysis would take a complex measurement of elasticities and 
preference functions that are often unavailable to legal decision-makers. 
Recent years have brought a renewed focus, socially, politically, and 
within the legal academy and law more generally, on wealth inequality, 
social justice, and distributive concerns. But apart from describing the 
distributive effects of legal rules, economic analysis has no theory to offer 
on who deserves what. Indeed, this lacuna necessarily follows from the 
divorce between economics and ethics around the late nineteenth century. 
An economist can tell you how much people value something as ascertained 
by their revealed preferences but cannot tell you what the thing is 
objectively worth, whether it should be made, or who should have it. Thus, 
in response to the increasing demand for considerations of distributional 


consequences and social justice in law, economic analysis can offer only a 
calculator. 

By contrast, historical Christian thought with respect to economic 
regulation was squarely ethical—that is to say, it concerned precisely the set 
of social-justice relationships that scientific economic analysis cannot 
address. Justice consists of giving every person her due, and determining 
what is due necessarily requires ethical reasoning. Christian intellectuals are 
frankly out of practice when it comes to addressing questions of economic 
relationship at any level of generality more specific than the platitude, but 
there is a rich tradition of Christian thought that could be deployed against 
the problem. 


Procedural and Institutional Analysis 


It is commonplace in academic discourse that the specification of 
procedures and institutions is at least as important as the applicable 
substantive rules in determining outcomes of legal decision-making. This is 
as true of economic law as anything else. 

The Christian tradition has much to offer when it comes to understanding 
how and by whom decisions should be made and what consequences follow 
from the specification of different procedural or interpretive rules and the 
assignment of authority, discretion, and oversight. Questions of this nature 
were central to the ideological, theological, and political contests 
embroiling the Reformation. Who decides which issues in the first instance? 
Are their decisions final or reviewable? Tradition or text? 

Think, for example, of the difficulties that courts continue to have in 
determining how to interpret contracts. Should the “plain meaning” of the 
contract, as determined from its “four corners,” control its meaning, or 
should there be a resort to the extrinsic evidence of the parties’ negotiation 
history or course of dealing? Is it even possible for a text to have a plain or 
ordinary meaning? Should the meaning of words be determined technically 
or from common usage? Should commercial cases be decided by 
specialized judges, generalist judges, or juries? In these kinds of questions, 
we see resonances of historic debates within Christendom over 
hermeneutics, textualism versus tradition, and an authoritative clergy versus 
the priesthood of all believers. 


The Continuing Relevance of History 


Although economic law has undergone a major overhaul since the 
nineteenth century, at least in the Anglo-American tradition it remains 
heavily influenced by doctrines and concepts that had their origin in a 
common-law tradition that conceived of itself as Christian. One can debate 
the maxim that Christianity was ever truly part of the common law, as 
figures such as Edward Coke, William Blackstone, James Kent, and Joseph 


Story insisted and Thomas Jefferson denied,*’ but it is undeniable that 
Christian thought exerted a tremendous influence over the common law and 
that its traces remain visible and relevant to legal analysis today. 

Consider, for example, the venerable maxim that a person who willfully 
breaches his contract has no claim for restitution for any benefit he has 
conferred on the promisee.*? This doctrine can lead to questionable 
circumstances in which the nonbreaching party retains a significant 
windfall, but it is not deemed unjust enrichment because of the breaching 
party’s willfulness. One can debate the sense of this rule—a few courts have 
begun to suggest that the moral quality of the breach should have no 
bearing on the question of unjust enrichment—but any such debate would 
be incomplete without an understanding of the rule’s historical provenance: 
in brief, that the equitable claim for restitution grew out of the courts of 
chancery that were, in their first centuries, ecclesiastical courts manned by 
members of the cloth interested in infusing a spirit of Christian morality 
into operation of the law. 


CONCLUSION 


The divorce of economics and ethics in the nineteenth century left a 
question mark over the relevance of Christian thought to economic law. As 
both economics and law charted courses toward positivism, realism, and 
empiricism in the early twentieth century and then joined forces in the law- 
and-economics movement of the late twentieth century, the Christian 
tradition of economic thought that weaved its way from the Scholastics 
through the reformers and into the Enlightenment liberals seemed 
increasingly quaint, irrelevant, and of little more than historical interest. 
Christian thought has made little direct contribution to economic law in a 


very long time. This is not to say that Christian thought has nothing fo 
contribute. It has much. 
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CHAPTER 37 


N LAW 


CHARLES L. GLENN AND JAN DE GROOF 


It was only two centuries ago that most governments—and thus laws—in 
the West began to be effectively concerned with education, that dimension 
of schooling intended to form loyalty, character, perspectives on life; ever 
since, there has been almost constant conflict, legislation, and litigation in 
one country or another over the relationship of religion and education.! This 
chapter will focus primarily on the period when schooling came to be seen 
as a primary instrument of nation-building—in ways that aligned with or 
rivaled the traditional educational activities of religious institutions—with a 
brief overview of the relevant history. 


BEFORE 1800 


For more than sixteen centuries of the Christian era, it had not been 
government but the church that made sporadic efforts to provide schooling 
for the general population. A church council at Toledo in 527 specified that 
boys be instructed “in the house of the church” under the direct supervision 
of the bishop, while another at Vaison in 529 called upon “all parish priests 
to gather some boys round them as lectors, so that they may give them a 
Christian upbringing, teach them the Psalms and the lessons of Scripture 
and the whole law of the Lord and so prepare successors to themselves.” 
Provincial councils at Merida in 666 and at Valens in 855 issued similar 
instructions; for the Bishop of Modena, in 908, a primary duty of priests 
was to educate the boys in his parish. The Third Lateran Council, in 1179, 
and the Fourth Lateran Council, in 1215, ordered that each cathedral 
appoint a teacher for poor children and orphans whose parents could not 


pay for their schooling. How far any of these admonitions resulted in 
effective results is of course another matter. 

With the Reformation, schooling under church sponsorship or guidance 
became increasingly urgent as a means to solidify adherence to the locally 
dominant Protestant or Catholic authorities. 


Luther made necessary what Gutenberg made possible: by putting the scriptures at the center of 
Christian eschatology, the Reformation made a technical invention into a spiritual obligation.... 
If the Reformation is not the sole origin of this change [in literacy], it was certainly the most 
spectacular sign of it, a revolution in society even more than in the church. The proof is the 
rapidity with which the Catholic Church adapted itself to the new sociocultural conditions: to 
respond to the Protestant challenge, it had to accept the battlefield of its adversary, fight the 


Reformation with the Reformation’s weapons.” 


Schooling became a priority in Protestant areas, since each person was 
expected to read the Bible for himself ... or herself. Luther advocated and 
took steps to establish schools for girls, and, in his sermon “Keeping 
Children in School” (1530), recommended that the civil authorities compel 
parents to send their children to school. This could easily be done, Luther 
argued, by using the savings from no longer paying for “masses, vigils, 
endowments, bequests, anniversaries, mendicant friars, brotherhoods, 


pilgrimages, and similar nonsense.”* 


There was considerable response from local rulers and municipalities in 
Germany. Prince Maurice of Saxony endowed three schools with 
confiscated monastic endowments in 1543. 


The school code of Württemberg in 1559 was one of the most far-reaching, providing for the 
establishment of vernacular elementary schools to teach boys and girls reading, writing, 
arithmetic, music, and religion. These schools were to be established in every village and taught 
by the church sexton. Latin secondary schools were also to be set up to train boys for leadership 
in the church and state and for the university at Tübingen. Other states followed the 
Wiirttemberg code, notably Saxony in 1580. Another important code was issued by the state of 
Saxe-Gotha in 1642, providing for compulsory attendance, higher salaries for teachers, free 
textbooks, supervision of instruction, a graded class system, and more realistic studies. Other 


important cities ... reorganized their schools by action of the civil authorities.* 


The network of popular schooling—the Volksschule—did not really begin 
to develop in Germany until after the crisis of the wars over religion (1618- 
48), but when it did the most rapid development was in Protestant areas as 
well as in areas where Catholics and Protestants were competing. It was the 
“second Reformation” of Pietism that gave new energy to the effort, 


spearheaded by local pastors and by devout members of the landed nobility, 
to provide popular schooling. Pietism grew out of the work of Jacob Spener, 
seeking to renew the fervor of the Lutheran churches with an emphasis 
upon personal devotion and sanctified living. Schools dedicated to this 
purpose were established for orphans by Protestant Pietist August Hermann 
Francke (1664—1727) in Halle. The goal of schooling, wrote Francke in his 
instructions for these schools, was that children come to a living knowledge 
of God and to a solidly established Christian character. They should also 
learn to read and write and to do arithmetic, while those who went on to the 


secondary level should study Latin, Greek, and Hebrew.° The model spread 
throughout Protestant Germany, Scandinavia, the Netherlands, and the 
German settlements in the American colonies. The Methodist movement 
and “revivals” within the established churches in England and the United 
States during the eighteenth and nineteenth centuries were echoes of this 
Pietist movement and led to the founding of similar schools. 

John Calvin (1509-64) had an even greater effect upon the future of 
popular education than did Luther, to judge by the areas with the highest 
literacy by the end of the seventeenth century. It was where Protestantism 
took root in the Calvinist or Reformed tradition (in Geneva, the 
Netherlands, Prussia, Scotland, New England, and among the Huguenots in 
France and in exile) that the most concerted and successful efforts were 
made to achieve universal literacy and thus Bible reading for the sake of 
each individual’s salvation and sanctification. 

In the commercial cities of the Netherlands, where there was already 
good provision of schooling, the Reformation led to a greater emphasis 
upon religious instruction. This was inevitably the case in communities 
where (unusually for Europe in the sixteenth and seventeenth centuries) 
schools operated by different religious groups were tolerated. A study of 
Rotterdam, for example, describes how Catholic schools and several 
varieties of Protestant schools were permitted alongside the schools 
affiliated with the majority (Calvinist) Reformed Church.° The Reformed 
Church was active in promoting schooling; in 1586, it directed that schools 
be provided in every city, and the Synod of Dordt in 1618 extended this 
requirement to the countryside, stressing that the responsibility for religious 
instruction of youth was shared among the family, the school, and the 
church. 


John Knox (1513-62), who established Calvinism as the dominant 
religious tradition in Scotland, called upon the civil government to concern 
itself with schooling, with basic education for all, and with making more 
advanced study available to those of academic promise, whatever their 
family resources. In the Book of Discipline, prepared for the General 
Assembly of the newly reformed Scottish church in 1560, Knox and his 
coauthors insisted that a reformed system of schooling was essential. 

The Massachusetts colonial legislature, in 1642, required town officials 
“to take account from time to time of all parents and masters, and of their 
children, concerning their calling and employment of their children, 
especially of their ability to read and understand the principles of religion 
and the capitall lawes of this country.” Parents and masters who neglected 
this duty to see to the education of the children under their care were to be 
fined. Five years later, perhaps concluding that more institutional support 
was needed, the legislature required communities of appropriate size to 
maintain schools, with tuition paid either by parents “or by the inhabitants 
in generall [sic].” Similar requirements were enacted, almost verbatim, in 
the sister colonies of Connecticut (1647) and New Haven (1655). 

One of the best-known Protestant educators of this period was a 
Moravian bishop, Johann Amos Comenius or Komenský (1592—1670). His 
influence was primarily in the area of curriculum and _ instruction— 
emphasizing the careful organization of instruction and the use of pictures 
and objects therein—and stressing the essential unity of the religious and 
practical aspects of schooling. 

The Catholic Counter-Reformation, like the Protestant Reformation to 
which it responded, was in important ways an educational movement but 
one based in a flourishing of Catholic religious orders rather than in the 
civic initiatives common in Protestant areas. The Council of Trent (1545— 
63), called to respond to Luther’s challenge, took a number of measures to 
make the church’s influence on the laity more effective than it had ever 
been, including making the promotion of education in the articles of faith 
obligatory for all bishops. The Jesuit Order, founded in 1540 by Ignatius 
Loyola (1491—1556), became the major provider of secondary education in 
Catholic countries; there were 245 Jesuit schools across Western Europe by 
1599, 444 by 1626, and 612 by 1700. The Ursulines, an order of teaching 
sisters founded in Italy in 1535 and then in France in 1609, was committed 
to the education of poor children, though the good quality of their schools 


soon made them popular with the middle class; the same upward mobility 
from an original commitment to the poor occurred with the Piarists, an 
order founded in 1602 to educate poor boys, and with the Oratorians, 
founded by Philip Neri. The Brothers of the Christian Schools, the leading 
order teaching boys, founded in 1682-83 by Jean Baptiste de la Salle 
(1651-1719), was committed to providing free elementary education to the 
poor, using French as the medium of instruction rather than the Latin used 
in most French schools at the time. In the nineteenth century, these and 


other religious orders would even staff many French public schools.’ 


NATION-BUILDING THROUGH SCHOOLING 


Education under church auspices, whether Catholic or Protestant, was—and 
is still, in most cases—a continuation or confirmation of the education 
provided in the home, a widening and deepening of fundamental 
convictions held by the family. Increasingly, schooling under state auspices 
aimed instead at a fundamental transformation, substituting government- 
approved loyalties and perspectives for those with which children came to 
school. 

This relatively recent agenda rested upon an Enlightenment conviction 
that society could be reformed—indeed completely remade—through the 
use of schooling as an instrument of policy. Immanuel Kant observed, as an 


obvious truth, that “man can only become man by education. He is merely 


what education makes of him.” Here we see expressed the idea of the 


make-ability of human beings and of society, which would come to its full 
expression in totalitarian schemes of indoctrination in the twentieth century 
and which is in conflict with the Christian conviction that humanity bears 
the indelible form of creation in the likeness of God. 

In liberal democracies, while the authority of government in some 
spheres of national life such as defense and the administration of justice is 
(within constitutional constraints) absolute, in others, such as the internal 
affairs of families and religious communities, government altogether lacks 
authority except in exceptional cases, such as child abuse. 

Education and other provisions for social welfare occupy an intermediate 
position, where government and civil society (including families) must 
cooperate, and it is in defining the forms and extent of this cooperation that 


debates and even conflicts arise. Schooling can provide the state with 
unparalleled access to the vulnerable minds of children and, thus, influence 
over an entire population going far beyond the appropriate role of 
government in a free society. 

It was in part to prevent such overreaching, as by the recently defeated 
fascist regimes, that the Universal Declaration of Human Rights (1948) 
included a provision that “parents have a prior right to choose the kind of 
education that shall be given to their children” (art. 26, 3), while the 
International Covenant on Economic, Social and Cultural Rights (1966) 
asserted “the liberty of parents ... to choose for their children schools, other 
than those established by public authorities, which conform to such 
minimum educational standards as may be laid down or approved by the 
State and to ensure the religious and moral education of their children in 


conformity with their own convictions” (art. 13, 3).° 

Such provisions were successfully promoted by Christians, over the 
objections of representatives from communist and Islamic societies. As 
Reformed theologian Emil Brunner argued in 1947, “Human rights live 
wholly from their ground in faith. Either they are jus divinum [based on a 
divine law] or—a phantom.”!? This is not to say that the Christian churches 
have always supported religious freedom in education. In countries like 
Austria and Spain, where it enjoyed a strong political position, the Catholic 
Church was strongly opposed to schooling in other religious traditions well 
into the twentieth century, with a major postwar change in this respect often 
attributed to its successful experience in the United States. Even more 
recently, Orthodox churches in Eastern Europe have sometimes resisted 
Protestant schools. In general, however, the Christian churches are today 
strong supporters of educational pluralism. 


COLLABORATION OR CONFLICT? 


In thinking about how far the writ of government in the formation of 
citizens legitimately extends, it will help to make a distinction between 
instruction and education. Instruction is the teaching of skills and 
information, those important for life in a particular society, while education 
is the formation of character and convictions, the shaping of a human. Of 


course, these distinctions cannot always be untangled in practice, but the 
distinction is useful. 

Government has a clear interest in ensuring that all of its citizens possess 
the skills and information to work productively and function under the 
complex conditions of social life. It can thus legitimately expect that 
whoever is providing instruction (whether in government-operated or 
private schools, or in homeschooling) demonstrate that this produces age- 
appropriate knowledge and skills. 

We are concerned here with the other dimension of schooling, education, 
for it is when the state attempts to form the character and convictions of its 
young citizens that it may come into conflict with religious institutions and 
with parents. Such government-directed schooling serves as an instrument 
of public policy, as when, in the 1830s, French Prime Minister François 


Guizot wrote of teachers that “the state obviously needs a great lay body ... 


exercising on youth that moral influence that shapes it to order, to rules.”!! 


There is clearly potential, when government seeks to shape its citizens, 
for conflict with religious institutions. A primary concern of churches, after 
all, is to form children in distinctive beliefs, which typically extend well 
beyond doctrinal matters to the nature of a responsible life in society. Often 
churches are reluctant to surrender this crucial mission to government. 
Dutch Protestant leader Abraham Kuyper saw the claim of the state to 
monopoly over schooling as a fundamental threat. “What we combat, on 
principle and without compromise,” he wrote in laying out the program of 
his political movement in 1879, “is the attempt to totally change how a 
person thinks and how he lives, to change his head and his heart, his home 
and his country—to create a state of affairs the very opposite of what has 
always been believed, cherished, and confessed, and so to lead us to a 
complete emancipation from the sovereign claims of Almighty God.”!? He 
accused liberal leaders of holding “to a religion that is best described as the 
deification of the State.” !? 

Similarly, Catholic philosopher Jacques Maritain warned, at a dark hour 
in the struggle for freedom, that schooling might become 


directly and uniquely dependent on the management of the state, and the educational body an 
organ of state machinery. As a result ... both the essence and freedom of education would be 
ruined. Such a process can succeed only with that utter perversion of the political state which is 
the totalitarian state, conceiving of itself as free from justice and as the supreme rule of good 


and evil.!4 


Conflict between public-school authorities and institutional churches, as 
their influence has waned, has often been replaced by conflict with 
religiously motivated parents. Education reformers have been enthusiastic 
about how schooling could replace the influence of families; it was no 
accident that Francke’s celebrated schools at Halle were for orphans, or that 
Pestalozzi, the leading prophet of a new model of education, ran an 
orphanage in Switzerland. After all, Rousseau insisted that his fictional 
Emile was an orphan or, if not, that his parents could have no influence over 
his education. 

An early case of such conflict between parents and authorities involved 
what may be the first mandatory-school-attendance law. Seeking to enforce 
religious unity, Louis XIV turned in the 1690s to compulsory education. He 
required all parents (especially those who profess the supposedly Reformed 
religion) to send their children to Catholic schools until the age of fourteen, 
thus unintentionally stimulating flight from France by Huguenot families. 
Two centuries later, parents and families would play almost no part in John 
Dewey’s voluminous and highly influential writing on education, and a 
survey in the 1990s of American professors of education found the great 
majority believing that the public and thus parents were simply wrong about 
the appropriate goals of education. 

Parents may in particular raise issues concerning the place of religion in 
schools. The right to participate in religious teaching is protected by Article 
9 of the European Convention on Human Rights (ECHR; 1950) and by its 
Protocol 1, Article 2 (1952). The latter stipulates that “the State shall respect 
the right of parents to ensure such education and teaching in conformity 
with their own religious and philosophical convictions.” The common 
practice of subsidizing independent schools with a religious character—a 
longstanding European constitutional principle—does not absolve the state 
from the obligation to respect in its own schools the religious and 
philosophical convictions of parents. Although in state schools the 
“transmission of ideas” should take place in an “objective, critical, and 
pluralistic way,” this does not prevent the establishment of religious 
instruction as part of their program. In that case, however, an alternative 
choice must be offered to parents and pupils. 

The problem of religious instruction is complex in those public schools 
with an explicit religious character, as allowed in Canadian, New Zealand, 
English, and Irish law. These schools strive as part of their educational 


mission to convey a specific religious ethos to their pupils, who are enrolled 
voluntarily. However, the European Court of Human Rights has held that 
compulsory education in only one religion would violate Protocol 1(2). If 
these schools accept children of other faiths or none, they must implement a 
“conscience clause” allowing the students’ withdrawal from religious 
instruction and related activities, as is also required by several national 
laws. 

This decision of the European Court recognized the impossibility of a 
perfect separation of religious and philosophical and secular subjects: “In 
fact, it seems very difficult for many subjects taught at school not to have, 
to a greater or lesser extent, some philosophical complexion or 


implications.” ! What the ECHR and Protocol 1(2) appear to prohibit is the 
integration of religious and philosophical concepts in the secular curriculum 
of state schools to the extent that it amounts to an “aim of indoctrination.” 
Teachers must also refrain from “indoctrination” while teaching secular 
subjects. This would not preclude some informal religious or philosophical 
concepts from impinging on secular education. 

There have, indeed, been periodic efforts to define a secular faith to serve 
in place of traditional religion as the guiding principle of education. In the 
United States, Horace Mann thought he could do that; so did John Dewey. 
In France, Ferdinand Buisson and, later, Louis Legrand sought to identify 
“a new unifying ethic, acceptable to all.”!© Vincent Peillon, the French 
minister of education from 2012 to 2014, wrote that “it is essential to uproot 
the Catholic influence, which does not fit with the Republic, and find ... a 
substitute religion that can be inserted into the habits, the hearts, the flesh, 
the values, and the republican spirit, without which republican institutions 
are bodies without souls.”!’ Such efforts to find a secular substitute for 
Christianity have had, it is fair to conclude, only limited success when first 
made and have even less credibility today. 

What has taken their place in elite discourse about education is the need 
to help pupils become so-called autonomous reflective critical thinkers, 
liberated from traditional beliefs. This has become (often without much 
reflection) one of the assumptions of many teachers and those who train 
them, in tension with contemporary Catholic, Protestant, and Orthodox 
emphasis on formation in stable ethical and religious values. Those values 
should, in turn, serve as a firm foundation for truly critical thinking, solidly 


rooted, in contrast with a facile autonomy easily seduced by consumerism 
and popular culture. 

Liberating their children from traditional loyalties and convictions is a 
goal that some parents may choose, but for government to impose this on 
all schools and pupils is profoundly undemocratic. “As a political matter, 
liberal freedom entails the right to live unexamined as well as examined 
lives—a right the effective exercise of which may require parental bulwarks 
against the corrosive influence of modernist skepticism.”!® 

Governments and churches—or at least the locally dominant church— 
have often collaborated in providing popular schooling. We will consider 
some of these cases before turning to those involving political conflict and 
litigation. 


EXAMPLES OF COLLABORATION 


European countries have made different choices about how to manage the 
relationship between religious organizations and the state, including strict 
separation, a concordat with the Vatican, a national church as in England 
and Scandinavia, or a cooperative model between state and church, 
respecting the functional and organic autonomy of each but accepting the 
complementary contribution of each to the fulfillment of education rights 
and freedoms as in the Netherlands and Belgium. These historically 
determined arrangements are facing new tests as they seek to come to terms 
with the growing presence of Islam in Europe. 

One effect of the Reformation in those parts of Germany where it 
triumphed was to transfer responsibility for schooling from religious orders 
and church endowments to town and princely authorities, without 
eliminating the religious character of schooling. In Gotha, Duke Ernst the 
Pious in 1642 provided detailed instructions for schools. His adviser 
Wolfgang Ratke argued that schooling should be a primary concern of 
government, since the whole regime depended on adequate education. King 
Frederick William I of Prussia, inspired by the work of the Francke at Halle, 
enacted laws in 1713 and 1717 requiring that all children be sent to school. 
These schools were almost always of either Protestant or Catholic character, 
and the Prussian government largely delegated oversight to local pastors. 
The denominational character of German popular schooling continued until 


the 1930s and was to some extent revived in the 1950s.!? That there could 
be controversy in Germany (as in Italy) about crucifixes on the walls of 
public-school classrooms—unthinkable in France or the United States— 
reflects repeated decisions to maintain the confessional character of some 
public schools. 

The continuing role of religion in public (maintained) schools in England 
and Wales similarly grows out of hundreds of years of collaboration 
between local government and parishes, supplemented by private 
endowments. When Parliament enacted the first comprehensive education 
law, in 1870, it provided for funding of such schools as well as a grace 
period for churches to propose additional schools before local boards would 
be formed to address unmet needs. The Church of England immediately 
unveiled plans for an additional two thousand nine hundred schools, while 
other denominations proposed four hundred. The major reform of schooling 
in 1944 made it possible for “religious foundation schools,” as they were 
called, to become part of local education systems alongside the 
nondenominational county schools, while maintaining to a substantial 
degree their religious character. Thousands of publicly funded Anglican and 
Catholic schools retain a religious character, and they have been joined by 
Jewish, Islamic, Hindu, and evangelical Protestant schools. 

This British tradition of local initiative has carried over into the provision 
of religious instruction and the required religious observances in schools. 
Negotiation of agreed syllabi occurs among representatives of the various 
religious groups locally, and schools have considerable discretion to take 
into account the religious identities of the families whom they serve in 
deciding how religion will be discussed and practiced. 

After the partition of Ireland in 1921, the great majority of publicly 
funded schools in Eire remained Catholic until very recently, while in 
Northern Ireland there was a de facto segregation between state schools 
attended primarily by Protestants and a parallel system of publicly funded 
private Catholic schools. Efforts to create so-called “integrated” schools, 
while widely applauded in theory, have not gained much support from 
parents. There was a similar development in the Canadian province of 
Ontario, where a residually Protestant system of public schooling operates 
in parallel with a publicly funded Catholic system. 


EXAMPLES OF CONFLICT 


Conflicts over the place of religion in education characterized the period 
from 1790 to 1914 as modern educational systems took shape. A notable 
feature of contemporary educational policy in most Western democracies, 
however, is that religious differences have generally been accommodated. 
Since the 1970s, conflicts over education in Europe have been more likely 
to arise from cultural than from religious differences, reflecting the 
secularist conviction that religion is essentially a phenomenon of the past 
and the stark contrast between the customs of the immigrant families from 
Turkey and North Africa and those prevalent in host societies. It was only 
as the second and third generations from that immigration came to maturity, 
largely abandoning ancestral cultures but turning to Islam in ways often 
more fervent than the practice of their parents, that religion reemerged as 
the predominant source of conflict. 

The varied educational policies of Western Europe and North America 
reflect different accommodations of the tension between political and 
religious agendas. What is emerging in Western Europe at present, chiefly 
because of the growing visibility and activity of Islam, 1s a renewed focus 
on religion as a delicate issue for educational systems and an enhanced state 
concern about effective education for citizenship, in nongovernment as well 
as public schools. In the United States, by contrast, conflicts have been 
constant since the 1950s over accommodation of religion in public schools 
and whether nonpublic schools with a religious character can benefit from 
public funding. 

In the Netherlands, a system of primary schools emerged in the first years 
of the nineteenth century, whereby schools were expected to develop in 
their pupils “all social and Christian virtues,” as the 1806 law put it. Many 
Protestants who held to orthodox Calvinism objected to the liberal, 
nondoctrinal version of Christianity promoted by these schools; the 
instruction—especially that concerned with morality—rested upon an 
anthropology with no concern about the power of sin and the need for a 
Redeemer, considered by the orthodox a denial of essentials of the Christian 
faith. In protest, some kept their children home or sent them to illegal 
schools. 

Over the next seven decades, one of the dominant issues in Dutch 
political life was the so-called school struggle over the freedom to establish 


and operate nonstate schools with a confessional basis and, then, the right to 
public funding for these schools. The School Law of 1889 provided the 
same state subsidy to confessional schools as to local government schools 
and began a process that would lead, in 1920, to full financial equality of all 
schools meeting the quality requirements set by the state. The present Dutch 
system provides no financial incentive to send one’s children to a secular 
public school rather than to a religious school, and about 70 percent of all 
pupils attend nonpublic schools, most of them Catholic or Protestant. 
Religious controversy has largely been avoided by allowing different 
groups—including Muslims and Hindus—to have their own publicly 
funded schools, while requiring that these schools comply with detailed 
government requirements. 

Belgium may be the only country for whose independent existence 
conflict over the religious character of schools was a major factor, helping 
motivate the 1830 secession from the United Netherlands. Equal treatment 
of state and municipal schools and nongovernment schools was achieved as 
the result of political struggles and compromises, which were resolved by 
the School Pact of 1958 and incorporated in the constitution in 1988. 

Such general armistices in conflicts over religion and education did not 
mean that the rights of religious minorities were in all cases adequately 
protected in the education sphere. In some countries, notably the United 
States, parents who wish to ensure that their children receive an education 
informed by their religious convictions must, in most cases, pay for private 
schooling in addition to taxes supporting public schools that they do not 
use; parents with insufficient resources are as a result unable to exercise 
educational freedom. In other countries, government supports some 
religious alternatives but not others based on the legal recognition of 
favored denominations considered to serve a public interest. In some 
countries, religious instruction—usually voluntary—is provided within the 
context of the public-school program but may be available only to one or 
two faith communities in an increasingly diverse society. 

France and the United States are the two countries among Western 
nations that are most resolute about keeping religion out of public schools, 
though for quite different reasons. In France, this resistance derived from 
conflict between the social power of the Catholic Church, resurgent 
throughout the nineteenth century, and a “free thinking” political and 
cultural class. In the 1870s the Third Republic abandoned the practice of 


entrusting much local schooling to Catholic teaching orders, replacing them 
with lay teachers strongly committed to creating loyalty to the secular 
Republic. 

A striking aspect of the significance attached to secularity (/aicité) in 
France is that 1t came to mean far more than a simple neutrality among 
competing worldviews, much less an exclusion of all such perspectives 
from the public school. Instead, it has taken on the function of an alternative 
belief system of secularism (/aicisme). 

Enactment of the Loi Debré in 1959 allowed for the first time in many 
decades the possibility of public funding of private schools but at the cost of 
a significant degree of control by the state, including the obligation to 
follow the official curriculum. Under this law, Catholic schools (and a 
scattering of other nonpublic schools) are funded through contracts with the 
government premised on the theory that government can pay for the secular 
portion of schooling in religious schools while allowing them to continue to 
express their distinctive character; there is constant tension over how this 
distinctiveness (caractére propre) is to be reconciled with government 
regulation and a government-defined curriculum. Spain and Portugal 
adopted similar contracting arrangements for private schools, although 
recent legislation has—unusually for the contemporary European scene— 
reduced dramatically their financial support. 

The great exception to the temporary eclipse of religion as a source of 
conflict was the massive mobilization of parents of pupils in Catholic 
schools, in 1984, against governmental attempts in France and Spain to 
increase controls over these schools. In several European countries, at 
present, freedom of education, often embedded in the national constitution, 
is threatened by increasing state interference, despite substantial evidence 
worldwide that schools with a confessional character are, as a result of their 
coherence and focus on the whole person, especially effective in serving at- 
risk children and youth. 

Much effort has been made to attribute to the public school such a 
distinctive identity but this is seldom successful because of the need to 
accommodate students from families with nothing more in common than 
where they live. Indeed, efforts to promote particular perspectives on reality 
in such schools are often the cause of conflict. By contrast, schools shaped 
in terms of their daily life as well as in teaching by shared religious—or 
similar—convictions and freely chosen by parents are often able to achieve 


a consistency that is educational in the fullest sense of that word, while 
government regulations that overreach in ways that undermine the 
distinctive identity and character of schools are a profound threat to such 
education. 


THE AMERICAN EXCEPTION 


The situation in the United States with respect to religion and schools has 
been much less influenced by international law than is the case in Europe. 
Ironically, despite the relatively high level of religious practice compared 
with other Western democracies, the American public education system is 
less accommodating of religion than are its counterparts in most other 
countries. Religious instruction may not take place in public-school 
buildings except under narrowly defined circumstances and many public- 
school teachers believe—incorrectly—that they should not mention religion 
in class or allow their pupils to do so. 

However, secondary school students may form organizations to study the 
Bible together or take part in other religious activities, provided that they do 
so at their own initiative and comply with the requirements for student 
groups in general. As a result of complaints that many schools were not 
allowing pupils to meet for religious purposes during time set aside for 
extracurricular activities, Congress passed the Equal Access Act of 1984 
(P.L. 98-377), making it unlawful, if any student-initiated groups were 
allowed, to deny recognition on the basis of the religious, political, or 
philosophical content of discussions or activities. 

Fear of Catholic immigration to the United States resulted, in the 
nineteenth century, in provisions in most state constitutions forbidding 
public funding for religious schools. These provisions were strongly 
reinforced when the Supreme Court applied the Establishment Clause of the 
Constitution to various forms of state support for schools with a religious 
character. The majority opinion in Everson v. Board of Education, 330 U.S. 
1 (1947) stated that “no tax in any amount, large or small, can be levied to 
support any religious activities or institutions, whatever they may be called, 
or whatever form they may adopt to teach or practice religion.” In Lemon v. 
Kurtzman, 403 U.S. 602 (1971), the court specified that government 
support for such activities or institutions must have a secular legislative 


purpose, with a primary effect of neither advancing nor inhibiting religion, 
and must not result in an “excessive government entanglement” with 
religion. 

Subsequent decisions by the Supreme Court, and by lower federal and 
state courts, have resulted in a tangle of legal precedents with little real 
consistency. Nonpublic schools with a religious character in the United 
States were, until recently, denied public funding for their instructional 
programs. While nonschool educational services for small children and for 
adolescents, and university-level education, receive public funding without 
discrimination based on the religious character of the institutions that 
provide them, faith-based schools have long been denied such assistance. 
This situation is changing in a kaleidoscope of state legislation and court 
decisions that allow various vehicles for public support of schools with a 


religious character, in a situation that continues to evolve.7° 

Decisions by the Supreme Court over the past twenty years have whittled 
away at the restriction on public funding of faith-based schools. Zelman v. 
Simmons-Harris, 536 U.S. 639 (2002) concluded that the Establishment 
Clause did not forbid the provision of vouchers so that children from low- 
income families could attend public or private schools of the parents’ 
choice, including schools with a religious character. The court found that 
this was “a program of true private choice” by the parents rather than one 
based on a government decision to provide funds to schools with a religious 
character. 

In Espinoza v. Montana Department of Revenue, 591 U.S. (2020), the 
court ruled that “a state need not subsidize private education. But once a 
state decides to do so, it cannot disqualify some private schools solely 
because they are religious.” As Justice Neil Gorsuch wrote in a concurring 
opinion, the Free Exercise Clause of the First Amendment “protects not just 
the right to be a religious person, holding beliefs inwardly and secretly; it 
also protects the right to act on those beliefs outwardly and publicly.” 

A subsequent case before the Supreme Court addressed a new dimension 
of this issue. What if government funding for faith-based schools and other 
institutions comes at the expense of the integrity of their distinctive 
mission? Carson v. Makin (979 F. 3d 21) presented this issue in an 
especially clear light, since the Maine state authorities professed their 
willingness to allow public funding of schools with a religious identity, 
provided that this funding was not used “to promote and inculcate religious 


beliefs.” Faith-based schools were thus offered an incentive to abandon 
their mission. The Supreme Court ruled, in June 2022, that this was 
unlawful “discrimination against religion.” 


POSITIVE NEUTRALITY 


Those concerned with religious freedom and with removing a cause of 
bitter conflict have called for “positive neutrality” on the part of the state 
and its laws toward divergent convictions about the appropriate goals of 
education, rather than the militant secularism intolerant of religious belief 
and associations that nurture it. 

Positive neutrality rests upon a pluralist understanding of the political 
and social order that recognizes the important role of faith communities and 
associations alongside other forms of voluntary organization in maintaining 
society and in transmitting habits and values that sustain it. A pluralist 
political order integrates such communities and associations into the life of 
the body politic. Neutrality toward religion is not, from this perspective, an 
end in itself but a means to ensure fair play among individuals and groups, 
whatever their views, so long as they abide by the ground rules that make 
society possible. Educational pluralism is a primary expression of this 
commitment to freedom 

Concerns are frequently expressed about whether religiously separate 
schools will prevent integration into the host society. This is precisely the 
charge brought against Catholic schools in the United States during the 
nineteenth century, only to be disproved by the salient role that such schools 
played in the nurturing of loyal citizens. In addition, a growing body of 
research is showing that Catholic and evangelical Protestant schools in the 


United States and Canada have long-term positive effects on civic 


engagement and political tolerance.”! 


Structural pluralism in schooling rests upon a recognition, on the part of 
the state, that it possesses neither a monopoly on truth about life’s deepest 
questions, nor a right to use its regulatory authority or its financial muscle 
to favor an official orthodoxy. While it may enforce reasonable expectations 
for behavior—obeying the laws, paying taxes—it may not prescribe the 
worldview on which such behavior is based, and it should recognize that 
many of its citizens hold convictions about life that “go all the way down” 


and, while accepting and benefiting from the achievements of science, may 
disagree profoundly with such societal norms as shifting standards for 
sexual behavior. This in turn will cause these citizens to resist the teaching 
of those norms to their children as unquestionable “official” truth. 

It is of the essence of a free society that government does not possess 
absolute sovereignty; it fulfills its duties and exercises its authority within a 
context that it does not itself create. For those within the Abrahamic 
tradition, this context ultimately derives from Creation and the natural order 
established thereby. For them, as well as for those who do not share this 
belief, it finds expression in national constitutions and international 
covenants that governments are expected to use as the framework for any 
exercise of their authority. An essential feature of these basic norms is 
recognition of a variety of other sources of authority, including 
nongovernmental associations and institutions of civil society, such as 
especially the family, that do not derive from and in a sense are prior to the 
state. The result is political pluralism, an understanding of social life that 
comprises multiple sources of authority—individuals, parents, civil 
associations, faith-based institutions, and the state, among others—no one 
of which is dominant in all spheres, for all purposes, on all occasions. In a 
liberal pluralist regime, a key end is the creation of social space within 


which individuals and groups can freely pursue their distinctive visions of 


what gives meaning and worth to human existence.77 


Conflict over religion in public schools is less likely to be an issue when 
alternative schools expressing distinctive worldviews are widely available, 
either within the public system, as in England and Ontario, or through 
public funding of private religious schools, as in the Netherlands, Belgium, 
Australia, and other Western democracies. Similar accommodations of local 
religious traditions have emerged in some post-Soviet societies and several 
African nations. Such a policy would greatly reduce conflict where it 
continues to trouble educational systems and divide society. 
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CHAPTER 38 


CHRISTIANITY AND INTERNAT 
IONAL LAW 


NEIL WALKER 


Two ORIENTATIONS 


The role of Christianity in the development of international law is complex 
and contentious.! A crude but tenaciously relevant distinction holds between 
a perspective that views Christianity as marginal to international law and 
one that views it as fundamental. Support for each approach can be found in 
more general orientations trading upon broader uncertainties and 
controversies about the character of international law. Only by engaging 
with both approaches, however, and with their respective supporting 
orientations, can we achieve a balanced understanding of the ways in which 
Christianity has affected and may continue to affect the theory and practice 
of international law. 

On the one hand, an approach that marginalizes or ignores the influence 
of Christianity is supported by an underlying orientation that treats 
international law as essentially a product of the modern era. As such, 
international law is deemed largely free of the metaphysical assumptions 
that granted religion in general, and Christianity in particular, such a 
profound role and wide-ranging authority in premodern times. Instead, 
according to this approach, the paramount authorities of the modern world 
are political, in the form of sovereign states. From its early maturity in the 
late nineteenth century, international law has been engaged in a project of 
unprecedented if precarious ambition—namely, the construction by and 
among these secular “final” authorities of a thickening fabric of legal 
relations within an institutional and cultural framework emphasizing 
common civilizational progress. 


On the other hand, there is an orientation that pays more attention to the 
premodern roots of international law, prominently including the 
universalizing language and Jjuristic impulses of the Christian faith. This 
deeper historical perspective is sensitive to how modern international law 
remains conditioned by these roots and to the ways in which the narrative of 
convergence and progress in international law has been challenged and 
complicated by its encounter with a pluralism of beliefs, interests, and 
identities at least partly grounded in elements of religious faith.” 

Let us examine these two approaches and their supporting orientations in 
turn and conclude with suggestions for how a more synthetic understanding 
allows a fuller appreciation of the condition of international law today. 


THE MODERNIST ORIENTATION 


Although there were earlier Latin (ius inter gentes), French (droit entre les 
gens), and German (Staatenrecht) versions, the English term international 
law was not coined until 1789, by Jeremy Bentham, and did not achieve a 
wider currency in any legal culture until the following century. By then, 
according to the modernist narrative, there is already much evidence of a 
field of law undergoing full secularization and becoming progressively 
‘detached from religion’ ”* 

With its implication that the time of direct religious influence belongs to 
the prehistory of international law rather than to the period of active 
development of the discipline, this basic chronology gives at least nominal 
backing to the argument that Christianity is marginal to international law. 
Beneath the linguistic surface are also points of substance. First, the term 
international law indicates something distinctive from precursor terms such 
as ius gentium or the “law of nations (or peoples),” discussed below, in 
terms of pedigree—namely, the primacy of the sovereign state as a legal 
source. Under this novel label, law, as it connects the political authorities of 
the world, would be presented as law “between” these polities rather than 
law “of? or “among” them—the last two prepositions carrying the 
premodern suggestion that the governing law itself may have a higher 
authority than its national subjects and principals do. Second, the term 
international law implies a single, integrated discipline encompassing the 
various ways in which law between states may be manifest. In so doing, the 


term reflects the sense of international law as a rational, joined-up project of 
world-making by its political authors, rather than the loosely gathered 
juridical product of other forces. 

This picture fits a broader modern “imaginary,”* according to which 
international law, fueled by Enlightenment rationality, is a progressive 
endeavor that jettisons deep religious and other contested metaphysical 
foundations in pursuit of a reason-based construction of a common 
normative architecture between key political actors. Within this orientation, 
a new understanding of time itself emerges—what Reinhart Koselleck calls 
the Neuzeit of modernity.” The time of international law is linear, open- 
ended, a canvas for human endeavor, rather than cyclical, repetitive, and 
tied to “higher” eschatological concerns. Reflecting its basis in sovereign 
authority, the new law unfolding over linear time is pronouncedly positive 
in character. International legislation gradually consigns other sources— 
custom, general principles, judicial decisions, and teachings—to the 
margins. Reinforcing its secular quality, the growing body of positive 
doctrine is serviced by a new specialist professional cadre. International law 
now has its international lawyers, reflected in the founding in 1873 of the 
Institut de Droit International. 

If political sovereignty drives modern international law, it is also the 
source of its internal tensions. Political sovereignty both supplies the 
lodestar of the progressive narrative and feeds the various forces 
challenging that narrative. On the affirmative side, early generations of 
international lawyers, building on the legacy of Immanuel Kant’s (1724— 
1804) writings on international federation, adopted a liberal position toward 
the question of international order.’ Drawing from the example of the 
idealized liberal model of the state, in which consenting individuals limit 
their freedom through general laws only to the extent necessary to secure 
that freedom, a scaled-up liberal internationalism designated sovereign 
states as the equivalently autonomous actors on the world stage. Like their 
individual human counterparts, states were understood as capable of 
achieving stable cooperation through law, albeit a cooperation based on 
common self-interest in peace and reliable mutual commitments. This 
template shaped many keystones of today’s international order, including 
principles of self-determination, sovereign equality, and nonintervention in 
the internal affairs of other sovereigns. Already strongly advocated for at 


the end of the nineteenth century, the tenets of liberal internationalism were 
severely tested by two world wars and the continuation of Western empires 
until the mid-twentieth century. Only with the development of the United 
Nations institutional system after World War II—including a foundational 
commitment to the self-determination of all peoples and a collective 
security system centered on the Security Council—do these liberal 
standards receive a more concerted application. 

The attractiveness of the liberal internationalist model for the modernist 
mindset lies not only in the way that it deploys sovereign self-interest in aid 
of a modestly progressive pattern of cooperation but also in the suggestion 
of disinterested neutrality implicit in a conception of order presented in the 
register of strict legality (moreover, a version of legality already familiar 
from the domestic state tradition) rather than contentious ideology. Yet we 
should not overstate either the coherence or the continued success of the 
received liberal model as the paradigm of secular progress. For the same 
underlying sovereigntist influences can point in quite different directions, 
three in particular. 

A first variation is an extension of the basic liberal narrative. For the 
sponsors of one particular version of liberal internationalism, especially in 
the late and post-Cold War years, have also looked to law as a means of 
transforming all states into market-based liberal democracies, in which 


economic and political freedom are treated as a symbiotic pair. This model 
involves a high level of interventionist judicialization, with compulsory 
systems of dispute settlement in areas as diverse as international trade, 
human rights, the law of the sea, foreign investment protection, and 
international criminal law. The sovereign autonomy of states is increasingly 
seen in the service of a vision, sometimes called neoliberal, concerned with 
optimizing individual freedom as a global norm. Reversing the original 
liberal logic, the external relations of states supply a driver and model for 
their internal relations. 


A second variation seeks, with limited success, to thicken the collective 


project in another way. It speaks to a more “solidaristic”’ strain within 


international law alternative to, and often competing with, the liberal 
approach. This variation responds to an increasingly manifest global 
interdependence! °— itself stimulated by liberalism’s aggressive sponsorship 
of capital mobility and global market freedoms—in matters such as free 
trade, climate change, nuclear safety, security, and pandemic disease, in 


which the joint capacity of states to produce common benefit is undeniable 
and common harm unavoidable. Beyond such clear common interests, the 
solidarist approach can also boast a stronger strain of moral 
interconnectedness. The guiding premise here, with the new sovereigns of 


the postcolonial global South among its most prominent advocates,'! is that 
the very historical pattern of sovereign entitlement has contributed largely 
to global injustice. The embedding and perpetuation of these arrangements 
in ways that systematically favor some parts of the globe over others, 
specifically those Western imperial powers prominent in the original design 
and refinement of the system, account for many of the world’s deep 
inequalities. It follows that those states and citizens responsible for these 
distributive injustices have a duty to correct or mitigate the harms caused— 
a conclusion requiring a level of compensatory common action much 
greater than under the narrower premise of interdependent interests. = 

If, within the secular narrative, there is a continuing tension between the 
liberal conception of internationalism and these thicker ones, there are also 
opposite forces at work, and these provide a third form of departure from 
the received modernist picture. For there is an additional “realist” strain to 
international relations that, unlike liberalism, involves an unmoderated 
championing of state sovereignty. From this perspective, international law 
has no intrinsic noninstrumental value and can only reflect a fluid and 
precarious balance of power among states.!? This realist strain has always 
maintained a resilient presence and, in recent years, under the influence of 
an anticosmopolitan nativist populism that sets itself against liberalism and 
solidarism alike, has gained ground among some of the planet’s most 
powerful states. From Brexit and the Trumpian withdrawal from the Paris 
Climate Accords to a broader trend of disassociation from the International 
Criminal Court and skepticism even toward international free trade 
mechanisms, there has been a gathering countertrend of detachment from 


key institutions of the postwar global order. '* 


THE HISTORICAL ORIENTATION 
A century ago, commentators could bemoan the lack of historical curiosity 


among international lawyers,!° but that indifference has long ceased to be 
the case. Indeed, one aspect of the professionalization and modernization of 


the international law discipline has been the crystallization of a sense that 
deep historical sources form an integral part of a linear story of progress. As 
already suggested, the modernist mindset may be jealous of the narrowly 
modern origins of international law proper—insisting on a crisp nominal 
distinction from what came before—but it is also important that premodern 
roots be foldable into a coherent and authoritative narrative of development 
and refinement along liberal internationalist lines. There has long been a 
measure of status anxiety behind this insistence—the very absence of an 
international equivalent to the clear picture of a sovereign-centered, 
constitutionally integrated final authority under which the internal legal 
monopoly of the modern state is legitimated adding extra motivation to 
efforts to offer a persuasive “internal” account of the long pedigree of 
international law. 

Such an approach, however, has been challenged for its Eurocentric bias 


and for pursuing “well-worn paths”!® that naturalize where we are now as 
the inevitable and broadly defensible destination of a civilizing world. In 
place of this understanding, a more critical approach sprang up and today is 
in full flow.!’ Rather than a history of international law—understood as a 
discourse of authority internal to the discipline—this alternative approach 
assumes critical distance from the discipline and, from its detached vantage 
point, offers an open exploration of the myriad ways in which historical 
events enter into international law.!® 

Religion in general, and Christianity in particular, occupy a complex and 
ambivalent place in these advances in historical consciousness. Christianity 
is very much part of any Eurocentric narrative of development and is 
extensively referenced in the deep doctrinal-sources section of any internal 
normative account of international law. Yet beyond this discipline-curating 
and -sustaining concern, there is much more to be said about Christian 
doctrine, practice, and power as the key social phenomena—alongside those 
of empire—implicated in and influential upon the historical affairs and the 
evolving course of international law (and vice versa).!° 

A useful place to begin is with the apparent contrast between the political 
architecture and the underlying cosmology of medieval Europe. Particularly 
with the spread of feudalism, the political architecture was one of 
“bewildering fragmentation and variety,” with local, imperial, economic, 
and religious authorities cross-cutting in complex patterns. The dominant 


underlying worldview, however, tended to endorse some version of 
universalism and some sense of the ultimate unity of the world. In at least 
some of its aspects, this universalism spoke to a prior metaphysics—a sense 
of the world as already made and unfolding according to a design—in a 
manner that both informed and limited the scope of human agency and that 
brought some order to the quotidian institutional diversity. The most 
prominent among such deep belief systems was supplied by the 
transcendental monotheistic religions—Christianity, Judaism, and Islam— 
but with Christianity the most prominent. 

On the juridical plane, this sense of universalism is represented in the 
Middle Ages by three distinct though intersecting normative frameworks— 
natural law, ius gentium, and ius commune. Each had a role to play in the 
development of what became international law, and each has a close and 
complex relationship to the Christian religion. Yet none of these 
frameworks as they later developed should be viewed as simply reducible 
to the precepts of Christian faith. 

Natural law would become viewed as the framework most closely 
aligned with Christianity and, thus, as Christianity’s most direct medium of 
juridical influence. Yet its origins long predate Christianity. Known to 
classical Greece and Rome through the writings of Aristotle and Cicero, 
among others, early natural law drew a distinction between nature, which 
spoke to certain universal features of the human condition and the condition 
of the world more generally, and custom, which spoke to the particularities 
of local practice and convention. Natural law is subsequently referred to in 
both Old and New Testaments of the Bible and was developed in much 
early Christian thought, its universalism well suited to a theology that treats 
the one God as Creator of the universe. Yet natural law never became fully 
subsumed within Christianity. Indeed, arguably the most influential and 
lasting endorsement of natural law from a Christian perspective—that of the 
Dominican monk Thomas Aquinas, who treated its precepts as rationally 
deducible rather than (as in an older organicist understanding)! as tracking 
a kind of biological instinct—underlined this sense of natural law as a semi- 
independent body of thought. 

Aquinas’s famous thirteenth-century classification, and the Scholastic 
conception more generally, portrays a hierarchical structure with a strong 
religious apex. Natural law (/ex naturalis) sits below only the eternal law 
(lex aeterna), which is identical to God’s mind. Supplemented by divine 


revelation in the form of scripture (/ex divina), natural law supplies that part 
of divine reason accessible to humans through the facility of human reason, 
itself subject to divine providence. The general, rationally apprehensible 
principles of natural law flow from one basic axiom: good is to be done, 
and evil avoided. The naturalness of the relevant principles in the Scholastic 
view derives from their implantation in human nature by the Creator. These 
principles, however, do not themselves possess the quality of positive law. 
To locate this final, concrete level, we descend to the base of the hierarchy. 
Here sits what Aquinas calls human law (lex humana), which makes close 
reference to natural law. Most pertinently, that part of human law involving 
ius gentium consists of conclusions drawn from general precepts of natural 
law. 

The Thomist view, therefore, posits a close relationship between the 
divinely inspired natural law and the ius gentium—so much so that 
Thomism is dubbed the “emanationist” approach by one writer, who seeks 
to distinguish this approach from two other understandings of the 


relationship.” One alternative approach, at the other end of the spectrum, is 
“dualist” in nature, holding that natural law and ius gentium are generally 
distinct. A third approach, the “substitution” approach, occupies an 
intermediate position. Closely associated with the fifth-century writings of 
Augustine of Hippo, this approach saw the ius gentium not as a direct 
emanation of natural law but as a kind of diluted version of it, suited to 
humankind in our fallen state. Viewed in this way, this approach could 
account in theological terms for why the Holy Roman emperor, supposedly 
the dominus mundi, could rule over only a modest part of the earth’s 
territory and do so according to rules sometimes falling short of the 
standards of natural law. 

Why is the relationship between natural law and ius gentium (and other, 
somewhat related positive legal forms, such as the ius commune) so 
important, and why is it so uncertain? The answer to both questions derives 
from the same factors. Natural law, for all its symbolic significance as an 
expression of medieval Christian universalism, was treated only at the level 
of general principles by writers like Aquinas and was not the subject of 
systematic exposition until much later—the seventeenth and eighteenth 
centuries. This general treatment left a yawning absence of thought about 
the level of law-in- action. And it was that part of the law that could make 
the same kind of jurisdictionally expansive claims as natural law, but with 


an added operational dimension, which the ius gentium and the ius 
commune supplied. Yet the very range, ambition, complexity, and 
evolutionary suppleness of theses bodies of law as they sought to “fill the 
gap” over the medieval age also complicate and make more fluid their 
relationship with the “higher” natural law, thus allowing different plausible 
understandings of the overall character of that relationship. 

The notion of ius gentium has a particularly complex heritage, traceable 
to classical Rome. It arose in contrast to the ius civile, through which 
Roman citizens had legal dealings with one another. Where foreigners were 
involved, a general “law of peoples” would apply, and this gradually 
extended from an interregional private commercial law to a law that, with 
universalistic claims and systematic formulations, would come to regulate 
some aspects of the relations between the public persons and bodies of 
these different regions and polities. For its part, the ius commune, in some 
aspects overlapping or blending with the ius gentium, was a specifically 
medieval invention. Again, it was defined in contrast to the law of particular 
territorial jurisdictions (ius popria), but unlike the ius gentium, it did not 
have a broader, global reach and was limited to Catholic Europe. Moreover, 
whereas natural law and the ius gentium were primarily the province of 
scholars, the ius commune was the everyday domain of practicing lawyers 
and judges. Beneath its worldly form, however, it could be highly religious 
in content. Its main source, alongside the rediscovered Roman law, was the 
canon law of the powerful Catholic Church. This included many elements 
that would eventually find their way into international law, including 
doctrines of papal superiority, much diplomatic law and practice, and rules 
concerning the conduct of war. 

From these medieval beginnings—and from the highpoint of the Thomist 


assertion of the prominence of Christian influence—the process of 


secularization gradually began.’ Indeed, Aquinas’s own work is 


ambiguously poised in that respect. God and religious doctrine stand 
emphatically atop his jural pyramid—the source from which all else 
emanates—but the actual operative law is a human product, and even the 
higher natural law becomes accessible through human rationality. Both of 
these qualifications—the turn to positive law and the reduction of the 
religious dimension of natural law—gained traction in the centuries to 
come. 


The first shift—increased reliance on humanly made positive law as an 
alternative to natural law—can be seen through two pivotal figures of the 
influential sixteenth-century Spanish school of Salamanca, both of whom 
made moves in a dualist direction. This school sought to reconcile the 
teachings of Aquinas with the emerging early modern political and 
economic order, in which the state was beginning to eclipse the pluralism of 
medieval society; European powers, with Spain prominent, were 
rationalizing their expansionism into overseas empires. The Dominican 
Francisco de Vitoria (1483—1546) held that natural law remained the highest 
source of international law, though it was supplemented by a ius gentium of 
positive, consent-based treaties and customs. Writing half a century later, 
the Jesuit Francisco Suarez (1548—1617) turned this thinking on its head. 
For him, the ius gentium, once rid of its private law association and 
squarely a law between states, would be humanly made, though still 
founded upon and deriving its stable coherence from natural law. 

The second shift—diluting the religious dimension of natural law— 
becomes apparent in the work of Protestant jurists and humanists Alberico 
Gentili (1552-1608) and Hugo Grotius (1583-1645). For Gentili, the 
reason-based agreement of all nations about a practice, rather than that 
practice’s direct Christian pedigree, constituted natural law and the law of 
nations, although reason remained embedded within an overtly Christian 
cultural tradition. Grotius went a step further, claiming that, in theory at 
least, natural law need not even presuppose the existence of God. To the 
extent that it did in fact rest on Christian beliefs, these were not restricted to 
any specific confession. Yet Grotius’s seminal De jure belli ac pacis 
remains saturated with religious references. And while he was reasonably 
tolerant toward different creeds of Christianity and committed to preserving 
Christian unity as it became increasingly threatened by the different 
confessional adherences of absolute sovereigns, his tolerance did not extend 
toward Islam or nonreligious people. 

By the seventeenth century, legal scholarship more generally was 
beginning to divide into naturalist and positivist strands. Tellingly, strongly 
positivist voices, such as Thomas Hobbes (1588—1679)—whose entire 
system of law was consent based—remained wary of the very notion of a 
stable, consent-based order of international law. This doubt extended to 
some of the increasingly secular natural lawyers, such as Samuel Pufendorf 
(1632—94). Reason devoid of religious content, rather like the custom and 


agreement of the positivists, could seem a fragile bond when extended 
across national borders and traditions. Not until the eighteenth century and 
the contribution of the Swiss internationalist Emir de Vattel (1714-67) do 
we find a scheme that integrates positive and natural elements without 
reliance on religion either as source or general foundation. Like many of his 
contemporary jurists, Vattel was influenced by the Peace of Westphalia of 
1648, which consolidated the early European state system according to the 
sovereigntist principle of cuius regio, eius religio (whose realm, their 
religion)after the church divisions that had prompted the wars of the 
Reformation and the Counter-Reformation. These jurists would produce a 
specifically Continental conception of the law of nations, a ius gentium 
europaeum, which in turn gave rise to a ius publicum europaeum, an 
unwritten collection of rules drawn from treaties, declarations, and common 
or overlapping usage among and exclusive to the nations of Europe. 
Although this approach gradually became centered on the sovereign 
relations of states rather than the cultural affinities of nations, it took Kant 
to supply the final hinge connecting the premodern to the modern by 
explicitly advocating for a law of states (Staatenrecht) rather than of 
peoples (Volkerrecht). Though Jeremy Bentham coined the English term 
international law, it was Kant who first imagined the international in the 
strong sense of an alliance of states (foedus pacificum) based upon a 
compact of the sort eventually realized in the twentieth-century League of 


Nations and the United Nations.7* His proposed agreement would involve a 
system of juridical coordination between both states and citizens; peace 
among states would be secured through norms respecting the equality, 
liberty, and sovereignty of all state parties, and a cosmopolitan ethic, 
founded on a right to hospitality, would join all individuals as members of 
what would eventually, from European roots, become a world republic 
(Weltrepublik). Revealing the long shadow cast by premodern metaphysical 
foundations, however, even the explicitly modernizing Kant continued to 
work from natural law foundations. 


A SYNTHETIC APPROACH 


The modernist orientation is correct to insist upon something distinctive and 
discontinuous in modern international law. That is no reason, however, for 


simply dismissing premodern history as irrelevant or treating it as no more 
than preparation for and facilitation of what was to come. A wider-ranging 
historical orientation reveals that the role of Christianity cannot be 
shoehorned into that of merely supplying the basis for a clean switch to the 
distinctively modern. Rather, once we recognize that the modernist story is 
itself less singular and linear than the paradigmatic liberal internationalist 
account suggests, we can appreciate the more complex character and deeper 
significance of the legacy of Christianity. There are two contrasting aspects 
to this legacy—namely particularity and universality.’ Let us conclude by 
briefly examining both. 

Carl Schmitt’s claim that our most important modern political concepts 
are secularized theological concepts is perhaps most clearly borne out by an 
examination of the history of legal and political order beyond the state.”° It 
is impossible to deny that Christianity has done much to set the tone and to 
influence the shape of modern international law—its Eurocentric 
orientation, its basic institutional design, its key ethical doctrines, and its 


social priorities.*’ Pervasiveness, however, does not imply inevitability. The 
preeminence of Christian influence was always the preeminence of one 
particular worldview over others. This could manifest itself as divisions 
within Christianity. We already have noted the jurisprudential tensions 
arising when Roman Catholic hegemony was challenged by the Protestant 
Reformation of the sixteenth century. And the fluctuating history of the 
place of natural law speaks of a resilient distinction between those idealists, 
like Aquinas, who saw positive law in deeply moralistic terms, and more 
“realistic” figures such as Augustine, who viewed key positive concepts 
such as sovereignty and private property in more pragmatic terms. 

The sense of the preeminence of a particular tradition, however, is most 
resoundingly present in the comparison between Christianity and the other 
great Abrahamic religions. While recent work has corrected the 
underestimation of Muslim and Jewish influences on the making of 
international law,” Christianity has undoubtedly had the greater input. This 
is not only because of the political and economic power of the 
predominantly Christian states of Europe in the foundational phase but also, 
and relatedly, because Christianity has always been a “sending religion,” 
one with a “profound missionary impulse.””’ The religious command to 
share the word of God in Christ fuels an expansionary ambition with 


imperial implications. This helps reveal two contrasting sides of Christian 
religion—an attractive inclusiveness and a dogmatic tendency to authority 
and subjugation. Much of the early doctrinal work within the ius gentium, 
indeed, was concerned with the right to preach the Christian faith and the 
appropriate treatment of heretics and unbelievers in the context of war and 
colonial expansion. 

This history indicates some important qualifications to the long 
secularization of international law. In the first place, the idea of a religious 
monoculture receding steadily into the background—becoming an ever- 
deeper part of the subsoil of the rational humanism of contemporary global 
governance—paints too smooth a picture. Important initiatives in the last 
century saw religious ideas revive a more overt role. The emphasis of 
postwar Christian democracy on personalism and human dignity, for 
example, underscored the development of the idea of universal human 


rights in international law.*° In the same era, the founders of the European 


Union (EU), with its “messianic”! commitment to Continental peace and 


prosperity, were inspired by their common Catholic faith. More generally, 


after the collapse of the brief “end of history”? faith in the restored 


hegemony of a liberal international order following the Cold War, religion 
has returned as a more visible indicator of difference and division. It is a 
key accomplice of the new sovereigntist realism and populism that 
challenge the very idea of a progressive—or even coherent—international 
normative order.*? In addition, we need only think of different strands of 
Christian doctrine with regard to notions of self-help or an other-regarding 
duty of care to see how Christianity can also give sustenance to the other 
key counter-trends to liberal internationalism—namely, the sharply 
contrasting neoliberalism and solidarism. 

But if the premodern and the modern versions of international law share 
a propensity to host contending and unevenly influential particularisms, the 
other side of the coin of their common global ambition is that they can also 
share a broader, universalizing aspiration—one concerned with the 
reconciliation of the various particularities rather than with entrenching the 
hegemony of one. Recall that dilution of the overt religious content of law 
was the historical price for medieval and early modern Christianity to retain 
influence over an increasingly sovereign-centered international law, just as, 
conversely, Kant’s explicitly secular vision continued to insist upon natural 


law roots. And in later times, as we have seen with the EU and global 
human rights, religiously inspired actors and institutions have sometimes 
themselves become active agents of a process of secularization intended 
precisely to retain a religious dimension by blending it harmoniously with 


other sources, just as secular actors can return the compliment to boost the 


credentials of their nonmetaphysical humanism.** 


At the far point of this shared horizon lies the idea of the globe as a 
single justice community. This vision is supportable by a framework of 
mutual commitments and obligations going beyond mere mutual self- 
interest or historical injustice and sustained instead by the view of our 
common humanity—a commitment that may rest upon either secular or 


religious grounds.» Contemporary sociopolitical factors may underwrite 
the diverse philosophical rationales for engaging in moral universalism. In 
particular, the globalization of trade, movement, communications, and 
common risks increases our recognition of the deeper roots and 
consequences of our interdependent life chances, as it also—partly because 
of these denser interconnections—encourages a cosmopolitan awareness of 
our shared human condition. Short of this distant ideal, however, in the 
immediate term, as we seek to counter the divisive ramifications of 
sovereign power “after” liberal internationalism, there seems no viable 
alternative to a modestly progressive humanism that seeks to accommodate 
both atheistic and theistic vernaculars within a political frame that is still 
centered on sovereignty. 
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PART IV 


HTS, AND RELIGIOUS FRE 
EDOM 


CHAPTER 39 


JUDITH HAHN 


TERMINOLOGICAL CLARIFICATIONS 


The term Catholic canon law has several meanings. In a wider sense, it 
refers to the whole body of laws and legal principles derived from and 
given and enforced by Catholic authorities to govern the Catholic Church. 
By canons, the early councils in church history referred to the specific rules 
and regulations of the church to distinguish them from the worldly law— 
nomos—issued by emperors and political authorities. Catholic canon law is 
the law that organizes the life of the Catholic Church. It guides the church 
on its mission to preach and teach the Gospel and to celebrate the Catholic 
faith in the liturgies and the sacraments. Catholicism, in any case, proves to 
be less homogeneous than the term suggests. The Catholic Church is a 
complex organization embracing the Roman Catholic Church as one Latin 
Church of the Western tradition commonly following the Roman rite, along 
with twenty-three churches sui iuris of five Eastern traditions following the 
Alexandrian, Armenian, Byzantine, East Syriac, and West Syriac rites. 
Catholic canon law encompasses all of these churches and their members as 
legal subjects. Following this fundamental division, current Catholic canon 
law has developed a Western strand, pertaining to Roman Catholics, and an 
Eastern strand, pertaining to Catholics of the Eastern Churches. As the 
Eastern Orthodox Church and the Anglican Communion also rely on bodies 
of law called canon law, the prefix Catholic is essential to distinguish 
Catholic canon law from canon law of the Eastern Orthodox Church and 
from Anglican canon law. 

In a narrower sense, the term Catholic canon law refers to those laws 
organized in canons, a classification system that one may find in key legal 
documents of the Catholic Church, such as its legal codes. The key source 
of law of the Roman Catholic Church is the Codex Turis Canonici (CIC), 


the Code of Canon Law. After centuries of following the Corpus luris 
Canonici, the ecclesiastical legislator provided the Latin Church with 
codified law in 1917, promulgating the first Code of Canon Law. The 
current Code of 1983 governing the Latin Church is a revised version of the 
1917 Code. Since its promulgation, the Latin Code has been amended nine 
times—most recently in December 2021 to implement a revised 
ecclesiastical penal law responding to massive criticism of the law 
following the sex abuse scandal of the Catholic Church. In 1990, the 
legislator provided the Catholic Eastern Churches with their own code, the 
Codex Canonum Ecclesiarum Orientalium (CCEO), or Code of Canons of 
the Eastern Churches, which takes into account the particular theology, 
structure, and regulatory requirements of the Eastern Churches. 


LONGSTANDING HISTORY 


From the thirteenth to the nineteenth centuries, the Catholic Church relied 
upon the Corpus luris Canonici, a systematic assemblage of six collections 
of legal sources, papal laws, and compilations of laws, as the primary 
source of law. In the sixteenth century, the Council of Trent prepared a 
revised version of the Corpus, which served the Roman Catholic Church as 
the main source of law until 1917. As law that drew heavily on ancient 
Roman law, medieval canon law played a major role in bringing ancient 
Roman legal thought into modernity. Many European legal ideas, concepts, 
and classification systems that have their root in ancient Roman law found 
their way into contemporary law through canon law. Acknowledging this 
formative function of canon law for Western legal thought, sociologist Max 


Weber attributed to canon law “a relatively special position with reference 


to all other systems of sacred law”! owing to its high degree of rationality 


and formality. Weber even went so far as to ascribe to canon law a leading 
role in the development of rational modern law, calling it “one of the guides 
for secular law on the road to rationality.’ He noted, “The churches were, 
indeed, the first ‘institutions’ in the legal sense, and it was here that the 
legal construction of public organizations as corporations had its point of 
departure.”> Canon law, as Weber sees it, achieved its specific rationality by 
taking on “the Stoic conception of ‘natural law,’ that is, a rational body of 
ideas,” and, in general, by cultivating “the rational traditions of the Roman 


law.” It also abided by the “rigorously logical and professional legal 
technique which was developed through both ancient philosophy and 
jurisprudence” throughout the Middle Ages. Weber’s view of canon law 
was revived in Harold Berman’s much-cited and much-debated theory of 
the investiture crisis as a “papal revolution” that brought about a rational 
and scientific approach to the law. According to Berman, this rationality of 
the law is intrinsically connected with medieval canon law. It expressed 
itself in the Corpus Turis Canonici and the subsequent scholarship and legal 


methodology that arose from it.” 


FROM CORPUS TO CODEX 


In the reform of canon law in the early twentieth century, the law was 
codified. It was put into a form to resemble continental civil law legislation. 
Canonist Peter Huizing called the 1917 Code “the first codification of the 
law of the Latin Church in history” and “the last imitation of the 
Napoleonic type of legislation.” The 1917 Code attempted to provide the 
Catholic Church with a dense body of statutory law regulating all key issues 
of ecclesiastical life. However, the legislator took pains not to sever the link 
to the canonical tradition, as shown, for instance, in the classification of the 
legal material. It was organized into three sections of things, persons, and 
actions—res, personae, actiones—which reflect the traditional ancient 
Roman classification of the “Institutes,” as can be found in the Institutes of 
Gaius or later the Institutes of Justinian. 


A NEw CLASSIFICATION 


Interestingly, the legislator revised this classification when reforming the 
code after the Second Vatican Council. In the 1983 Code, an attempt is 
made to express more of the genuinely religious significance of canon law. 
The core of the current code consists of Book II on the People of God, 
Book III on the Teaching Function, and Book IV on the Sanctifying 
Function of the Church. Book II contains the constitutional law of the 
church. In addition to outlining the duties and rights of the Catholic faithful, 
both laypeople and clerics, it describes the hierarchical structure of the 


universal Catholic Church and the particular churches, and the religious 
orders and consecrated life. Book HI regulates legal issues concerning 
preaching, mission, teaching, and education in schools, universities, and 
other Catholic educational institutions. Book IV contains regulations on the 
seven sacraments and other forms of Catholic worship. Hence, the legislator 
placed the constitutional law of the church and the law on the mission of the 
church—its preaching and teaching and its celebrating the faith in the 
liturgies and the sacraments—in the center of the code. These key texts are 
framed by legal materials supporting the church in its mission, such as 
Book I on General Norms, and Books V-VII on the Administration of 
Ecclesiastical Goods, Sanctions, and Processes, respectively. By presenting 
the material in this order, the 1983 Code attempts already in its 
classification to give canon law more of a theological justification, 
supplanting the traditional historical defense of canon law as the heir of 
ancient Roman law. 

A similar observation can be made with regard to the 1990 Code of 
Canons of the Eastern Churches. The Eastern Code does not repeat the book 
structure of the Latin Code but is subdivided into thirty titles. Its 
composition, in any case, reveals a similar construction. The law starts with 
constitutional issues, followed by the law on the teaching and sanctifying 
mission of the church; it is then followed by general norms and norms on 
the administration of goods, processes, and sanctions. 


CONCILIAR IMPULSE 


The desire to give the law a theological foundation was instigated by the 
Second Vatican Council. The structure of the law of the Catholic Church 
was to serve the church rather than to constrict ecclesiastical life. The 
council thus reacted to a growing antijuridicism and antilegalism in the 
church. By the time of the council in the 1960s, the 1917 Code had raised 
much criticism for its attempt to regulate the life of the church in an overly 
centralized and rigid way. This criticism also addressed the problem that 
many regulations for the global Catholic Church failed to consider the 
regulatory needs of the local churches and their social and political 
idiosyncrasies. Hence, the reformers of the code had to meet the task of 
revising many norms of the old code in accordance with the teaching of the 


Second Vatican Council and, likewise, of disposing with excessively 
detailed regulations. The reform therefore strove to streamline the code to 
allow the ecclesiastical legal subjects more freedom, while also relieving 
local churches from the tight grip of papal law. 


Two CATHOLIC CODES 


Today, the two codes—the Latin Code of Canon Law and the Code of 
Canons of the Catholic Eastern Churches—are the major sources of law for 
the global Catholic Church. Both codes were issued by the pope as the 
legislator for the universal church. The Latin text alone is the authentic 
legal text.’ Under the 1917 Code, this condition was upheld by the 
legislator, who actively suppressed translations of the code into vernacular 
languages to avoid corrupting the original text. This policy changed for the 
1983 Code, with the Apostolic See consenting to vernacular translations. 
Following the promulgation of the 1983 Code, many bishops’ conferences 
and canon law societies around the world issued translations of the new 
code. As a consequence, the text is now available in most of the world 
languages. Nonetheless, the vernacular translations serve only as working 
aids to help in deciphering the Latin norms. The Latin original remains the 
authentic legal text. Practitioners of the law are therefore bound to it when 
interpreting the norms. 


GLOBAL FRAME AND PARTICULAR LAWS 


The codes provide Catholic churches around the globe with a frame-like 
legal structure. However, this reductive function of the global law has been 
realized more effectively in the Code for the Eastern Churches than in the 
Code of Canon Law because the former allows more room for local 
regulations. For the most part, local laws take the form of individual laws 
issued by the local diocesan bishops or bishops’ conferences, or, in the case 
of the Eastern Churches, by eparchial bishops or assemblies of hierarchs of 
several sui iuris or independent churches. These laws are supplemented by 
other written and unwritten legal sources, such as contracts, concordats 
regulating the relationship between church and state, or customary laws. 
Further sources of law are the decisions of ecclesiastical tribunals and 


administration. It is important to note, however, that the legislator, because 
of his focus on codified law, does not endow ecclesiastical tribunals with 
the power to create precedents. Unlike in common-law traditions, there is 
no doctrine of stare decisis in the church. As a result, the tribunals’ 
interpretations of the law as given in the form of judicial sentences, and, 
likewise, the interpretations of ecclesiastical administration in the form of 
administrative decisions do not have the force of law. They simply bind the 
concerned individuals or groups and affect only the specific cases for which 
they were issued (canons 16 § 3 CIC/1983; 1498 § 3 CCEO). 


ECCLESIASTICAL SOVEREIGNTY 


Canonical legal theory assumes that canon law exists in its own right. Like 
any state, the church asserts a claim to autonomous self-government. As a 
consequence, the legal system of the Catholic Church draws its validity 
from within the church itself; it is a manifestation of church sovereignty and 
the church’s inherent power to govern its own affairs. The idea of canon law 
as the sovereign product of the church can be found particularly in the Latin 
Code—for instance, in its penal law. Here, the church claims “its own 
inherent right to constrain with penal sanctions Christ’s faithful who 
commit offences” (canon 1311 § 1 C7C/1983). Similar arguments can be 
detected in other areas of the code. Ecclesiastical constitutional law 
attributes to the pope “the innate and independent right to appoint, send, 
transfer, and recall his own legates either to particular churches in various 
nations or regions or to states and public authorities” (canon 362 
CIC/1983). Ecclesiastical property law claims the “innate right” of the 
church “to require from the Christian faithful those things which are 
necessary for the purposes proper to it” (canon 1260 C/C/1983). It further 
confronts the states with the ecclesiastical claim of sovereignty in property 
matters by emphasizing the “innate right” of the church “to acquire, retain, 
administer, and alienate temporal goods independently from civil power” 
(canon 1254 § 1 CIC/1983; see also canon 1007 CCEO). 


PERFECT SOCIETIES 


It should be noted, though, that this claim to sovereignty in canon law has 
an anachronistic side to it—both in actual practice and in theory. From the 
perspective of legal theory, the church can plausibly claim the sovereign 
roots of its law. By claiming that its law is comparably genuine, the church 
can thus assert its law alongside state law. However, the papal magisterium 
has tied this notion of parity, which stems from the nineteenth century, to 
the debatable claim that canon law and state law have equal social standing. 
In the nineteenth century, ecclesiastical social theory began to represent the 
church and the state as complementary social powers. The papal teaching 
described church and state as two perfect societies (societates perfectae). 
Together, their task is to provide society with a spiritual and a secular order. 
In the encyclical Immortale Dei: On the Christian Constitution of States, 
Pope Leo XIII acknowledged that the state is an autonomous power, but he 
argued that God in fact “has given the charge of the human race to two 
powers, the ecclesiastical and the civil, the one being set over divine, and 
the other over human, things.’””® Both of these powers, the pope argued, are 
rooted in the same source—namely, God’s desire to order society with 
regard to its spiritual and temporal needs. Spiritual matters, the causae 
spirituales and the causae spiritualibus adnexae, are the responsibility of 
ecclesiastical legislation, adjudication, and administration, whereas 
concerns and legal matters of a worldly nature, causae temporales, fall 
under the scope of secular powers. Within each of their domains, church 
and state not only enjoy exclusive power but also, as societates perfectae, 
are perfectly equipped with all the governing instruments necessary to 
exercise power for their respective dominions. 


DECREASING SOCIAL SIGNIFICANCE 


The nineteenth-century theoretical conception of the church as a perfect 
society continues to shape ecclesiastical legal thought to this day. However, 
state law predominates in most modern societies, and sovereign canon law 
tends to operate within a legal framework largely defined by individual 
states. It is therefore misleading to refer to the church and state as coequal 
and complementary shapers of society. Attempts to establish the church 


socially as a countervailing force to the state widely failed in the nineteenth 
century, and by the twentieth century the idea became obsolete. The 
increasingly lower social significance of canon law is reflected today in the 
limited range of the Catholic Church’s legal reach. Sociologist Simon 
Hecke has explained how this gradual development came about. He 
analyzed the processes in which canon law changed from having a major 
impact on European medieval societies to becoming merely a community- 
based “organization law” in modern times. In this regard, canon law mostly 
provides the church as an institution with an internal structure.? Hecke 
suggests that this development was unprecedented. He posits canon law as 
being the only example of a legal order to undergo such a fundamental 
transformation from a legal order encompassing whole societies to a rather 
narrow legal frame of ecclesiastical organization. 


REGULATORY CUTBACKS 


Canonical legal theory has now almost fully accommodated this change. By 
updating the definition of the church to reflect that it is more a community 
than a society, the Second Vatican Council not only largely liberated 
ecclesiology from its quasi-state ambitions but also reformed the legal 
foundation of the church. In place of a quasi-state foundational theory of 
canon law, which undermined the theological rationale of law in the church, 
new theoretical approaches have reinterpreted canon law as law emanating 


from the church as the community of the Catholic faithful.'° At present, 
legal theory is occupied with fleshing out the consequences of this 
ecclesiological shift. In this context, the aim is to conceptualize canon law 
more in terms of an organization law of the church. The Code of Canon 
Law of 1983 went some way toward supporting this shift—for instance, by 
limiting the law’s claim of validity. While the law before the Second 
Vatican Council assumed validity for all the baptized, independent of their 
Christian confession, the current law stipulates that ecclesiastical laws bind 
only Catholics (canons 11 C7C/1983; 1490 CCEO). Similar self-restrictions 
are found in ecclesiastical penal law. At the start of the twentieth century, 
the church still conceived of itself as a wholly sovereign power that could 
penalize all sorts of offenses against Catholic morals; today, by contrast, the 
church makes do with a considerably slimmed-down penal law. Compared 


to the 1917 Code, the 1983 Code has a proliberal agenda. When revising the 
code before 1983, the legislator followed the recommendation to abandon 
penal norms when nonlegal means sufficed to protect ecclesiastical 


interests.!' The current law, for instance, no longer includes the offense of 
desecrating a grave (canon 2328-2329 CIC/1917), verbal abuse of an 
ecclesiastical dignitary (canon 2344 C/C/1917), or attempted suicide (canon 
2350 § 2 CIC/1917). All of these acts continue to be regarded as sinful 
according to Catholic morals, but they have lost their status as ecclesiastical 
crimes. In depenalizing the moral order of the church, the legislator thus 
also contributed to a clearer differentiation between law and morality. There 
are still remnants in canon law, however, in which it relapses into morality, 
with problematic effects for legal certainty (canon 1399 C7C/1983). 


CANON Law AS Law 


It is worth considering whether this kind of reduced canon law can continue 
to be taken as law. Some canonists, such as Peter Huizing, are skeptical 
about whether a strictly legal understanding of canon law adequately 
represents the genuinely community-based character of the church. Huizing 
thus suggests changing the wording: instead of speaking of canon law, he 
proposes talking about the order of the church.'? The reaction to this 
initiative from many other canonists has been rather tepid, however, as 
calling canon law church order does not help in clarifying what actually 
constitutes canon law.!? 

What is most problematic today about referring to canon law as law is the 
fact that this designation inevitably evokes an analogy with state law, which 
suggests an uneasy closeness between religious law and state law. What 
speaks in favor of calling canon law law is not merely that canon law is an 
established term but that this term actually denotes—in the Catholic Church 
and elsewhere—a doctrinal system of norms that derives from and is 
connected to institutions that guarantee the norms’ justiciability. While state 
law and canon law pursue distinctly different aims, they are both systems of 
legal knowledge that produce more or less justiciable norms and endow 
their legal subjects with the option of making their legal conflicts subject to 
institutional contestation. Based on this understanding, one may reasonably 
argue that canon law is in fact law. 


TRUE LAW OR ANALOGOUS LAW 


Deliberations nonetheless continue as to what it means to speak of canon 
law as law. In the canonical debates, the question is whether canon law is 
law in a proper sense or in an analogous sense.'4 As canonist Ludger 
Muller has observed, understanding canon law as analogous law can mean 
two different things.! On one hand, it can mean understanding canon law 
as analogous to state law. In this case, state law constitutes a univocal 
concept of law, and canon law exists analogously alongside it.'° On the 
other hand, one may understand law itself as an analogous concept. In this 
case, it constitutes an umbrella term for all law-related practices. Such an 
approach understands both state law and canon law as merely analogous 
law. Miller rejects both positions. Instead, he argues in favor of a univocal 
concept of law that understands as law all regulatory systems that contain 
the essence of law that is common to all legal systems. Such an approach, 
however, makes it necessary to define what this essence is, and definitions 
vary. As suggested above, one could understand law as a knowledge system 
that produces justiciable norms endowed with the option of institutional 
contestation. Based on this definition, one might then also find that most of 
canon law carries this essence of law. While canon law has many sui 
generis features that serve religious purposes, it is nevertheless a system of 
legal knowledge that produces legal norms. Furthermore, many of these 
norms are of a justiciable nature, as canon law endows its legal subjects 
with institutional options allowing them to raise legal claims in legal 
procedures. One may therefore regard canon law to be a true manifestation 
of law, similar to other forms of law, such as state law, contract law, or 
international law. In this respect, canonical legal theory owes much to the 
debate on legal pluralism, which has brought scholarly attention to the 
manifold realizations of law other than state law. 


HEAVENLY CHURCH, EARTHLY LAW 


Another challenge for canon law is its inherently religious nature. The law 
of the church according to ecclesiastical legal theory is not merely based on 
the idea of the social contract but is understood to have a divine foundation. 


Just as the church exists by divine institution, so does its law as the essential 
structure of the earthly church—an intrinsic connection that was suggested 
by the Second Vatican Council. The council defined the church as 
simultaneously a spiritual and salvific communion and a “society structured 
with hierarchical organs.”!/ Owing to this intimacy of the heavenly and 
earthly, the church itself is a phenomenon of the incarnation. The council 
fathers accordingly related the connection between the divine and the 
human nature of Christ to the divine and the human nature of the church. In 
the same way that Christ is fully divine and fully human, the church is both 
a community of heaven and an earthly entity. Canonical legal theory derives 
from this analogy the idea that the earthly church as an expression of the 
heavenly church essentially requires the /aw as the structural backbone of 
the hierarchically organized society. It must be noted, however, that the 
Second Vatican Council did not explicitly say this. While it stressed the 
intrinsic connection between the church as a spiritual community and as a 
social entity, it did not expressly identify the earthly assembly as a legal 
community. Nonetheless, the Catholic magisterium has traditionally 
regarded the law as constituting the institutional bedrock of the earthly 
church. Canonical legal theory, therefore, tends to view canon law not as an 
incidental form of church organization but as an indispensable feature of the 
church as it exists in the world. Many canonists consequently argue that the 
church could not exist without its legal underpinning. In fact, they argue 
that the spiritual church, when occupying a place in the world as a visible 
entity, becomes by necessity a legal institution. 


DIVINE Law, HUMAN NORMS 


By attributing to canon law the function of serving the incarnation of the 
heavenly church, it becomes a matter of debate whether canon law can truly 
be limited to human norms governing the church. Accordingly, the matter of 
canon law is divided into two parts—namely, purely human law (ius mere 
ecclesiasticum) and divine law (ius divinum). This classification, in any 
case, understands ius divinum as pertaining to positive laws derived from 
revelation (ius divinum positivum) and nature (ius divinum naturale). 
Additionally, some canonists assume that divine law is not merely part of 
canon law when norms of divine origin have been positivized, but that these 


norms may also penetrate directly into the ecclesiastical legal order without 
human intervention. Representatives of the Munich School of canonists and 
the School of Navarre, for instance, considered the prepositive divine will 
to be effective law and, consequently, emphasized that ius divinum legally 


binds ecclesiastical legal subjects, even if it is not formally part of positive 


canon law. !8 


It is debatable whether this position is convincing. Law, in its modern 
sense, is based on human decision-making. One might further argue that 
this limitation does not pose a significant problem for canon law. There is 
even good reason theologically to restrict the meaning of canon law to 
positive law, as canonical legal theory understands the law of the church as 
an expression of the divine will in human history. Because of the 
incarnational structure of canon law, the divine will must incarnate itself in 
order to become law by taking on the form of human legal norms. Since the 
divine will can be expressed only in legal norms through human legislation, 
these norms remain changeable. However, this does not make them 
arbitrary. Such changes are to be instituted in accordance with the current 
state of theological knowledge about how God’s will expresses itself in 
history. 


GROWING TENSIONS 


When examining the reality of canon law in the present-day church, many 
church conflicts seem to be connected precisely with the question of divine 
law and how it transforms into human norms. Many current debates, such 
as on the ordination of women, the participation of laypeople in 
ecclesiastical decision-making, the indissolubility of marriage, the blessing 
of homosexual unions, and the church’s stance on contraception refer to 
divine law. The conflicts are less about the ontological question of whether 
God’s will for humanity and the church can be expressed in the form of 
human norms than about the epistemological process of deriving these 
norms from a divine foundation. A growing plurality of opinions on the 
normative meaning of revelation and nature in the local churches is putting 
pressure on the ecclesiastical authorities to justify the official norms derived 
from revelation and nature. Increasingly, many church members doubt the 
plausibility of the magisterium’s and the legislator’s interpretation of 


revelation and nature as reflected in ecclesiastical doctrine, moral teaching, 
and canon law. Grounding concrete norms in revelation and nature is thus 
evidently as problematic in the church as it is in a plural society. As the 
church itself becomes an increasingly plural community, it faces challenges 
similar to those of plural societies in terms of justifying its norms, including 
its legal norms. Yet the tendency of ecclesiastical authorities to issue 
sovereign decrees and binding norms on divine law in the absence of any 
consensus about how to understand revelation and nature is currently 
creating opposition in local churches around the globe. Many Catholics 
have come to question whether those contested doctrinal, moral, and legal 
norms are in fact based on revelation and nature or, instead, on power. The 
common criticism that canon law is the ecclesiastical authorities’ expression 
of absolutist power fuels a growing debate that challenges the law of the 
church in its contemporary form. 
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CHAPTER 40 


VASILE MIHAI 


ORTHODOX CANON LAW 


In general terms, there are similarities between law and religion: both are 


normative structures that govern communal life.! The main goal of the law 
is to promote order, while the goal of religion is to promote a close 
relationship with God or other transcendent reality.” Both the legal and 
religious discourses operate at two interrelated levels: societal and 
individual. Canon law brings law and religion together to promote order in 
the life of the faithful. 

Canon law of the Christian Church of the first millennium was a body of 
norms fed by many sources. Scripture, decisions of ecclesiastical councils, 
teachings of the Church Fathers, papal decretals, and customs flowed 
together through the centuries. Each of those streams was filtered through 
the principles of Greek and Roman law then partially codified under the 
influence of Byzantine law. 

Canon law is not a mirror image of secular law, though their shared 
terminology could lead to this understanding. Secular law is legislated by 
society, while canon law is the stamp of relationship between God and 
God’s people living in society, imbued with the innate desire of humankind 
for salvation. The canon law of the Orthodox Church, or the canonical 
tradition of the Orthodox Church, could not exist outside of the will of God 
and the promise of salvation for God’s people.* From this distinction, we 
may deduce that even if we find many similar concepts and much similar 
terminology between secular and church law, their approaches are quite 
different. 

As an institution of divine origin made up of humans, the church is 
simultaneously a human and a divine institution. It exists at the crossroads 


of the finite and the infinite, the created and the uncreated, the human and 


the divine. Thus, Orthodox canon law must address the mundane and 
spiritual, the profane and the sacred, with methods that attend to both 
physical and metaphysical realities. 

In a literal sense, the Greek term kavmv meant a reed, stick or, by 
extension, any straight piece of wood used for measurement (Rev. 21:16). 
In a figurative sense, the term was used as a rule, norm, model, type, or 
principle. Thus, in the Old Testament, the term appears in Ezekiel 40:3 (“a 
builder’s line and a measuring reed”). In the New Testament, we find the 
term kKavov in 2 Corinthians 10:13 and 15, Galatians 6:16, and Philippians 
3:16 with the meaning of obedience, command, and counsel. 

Vlassios I. Phidas defines the canon as what the church has truly 
established with the help of the Holy Spirit in the ecumenical or local 
synods or through the writings of the Church Fathers. Another canonist, 
Ioan N. Floca, defines a canonical norm as a principle or rule of conduct of 
a general and impersonal character, instituted or sanctioned by the church, 
whose observance is obligatory and enforced by the organs of ecclesiastical 
power and the opinion of the common believers within the church. 

Orthodox canon law gives proper attention to the immutable truths of 
faith, expressed in dogmatic canons, unchangeable in character, not to be 
submitted to interpretation through akriveia (no use of precedent in 
interpretation) and oikonomia (with potential precedent).° The disciplinary 
canons, in contrast, were given for specific situations and contexts that 
could change with time, while their subgroup, the penitential canons, can be 
applied in correlation with the attitude of the penitent. There are also many 
administrative canons that were issued as a result of interactions between 
the church and the state; thus, they are not so different from secular laws 
and administrative regulations. 

The canons were issued by the ecumenical councils, by regional councils 
(subsequently ratified by the ecumenical councils), and by the Church 
Fathers. These canons have been collected and interpreted in The Rudder 
(Pedalion)° and other collections of canons. Autocephalous churches, as 
well as other branches of the Orthodox Church, have issued their own 
canonical decrees that mainly address the organization, relationships, and 
customs of the local churches. 


THE CURRENT STATE OF WORLD ORTHODOXY 


Orthodoxy is present in many countries and coexists with other faiths, both 
as a majority and as a minority religion. One interesting feature of 
Orthodoxy is the appropriation of God’s will to the realities of society. This 
appropriation does not obscure the total reliance on God in the journey of 
transformation of the sinner into a righteous person, so all people of God 
have the chance for salvation. 

For a person to become Orthodox, he or she has to make a profession of 
faith at baptism or chrismation by reciting the Nicene-Constantinopolitan 
Creed. The creed includes the expression “one holy, catholic,’ and apostolic 
church,” which may excite the candidate who is joining the church, but 
soon enough the reality becomes clear that this phrase refers to the early 
church, while now the situation is more complicated. The fifteen 
autocephalic and autonomous churches—and sometimes several Orthodox 
jurisdictions in the same country—vie for authority over their territorial 
units, which sometimes overlap. 

Is the proclaimed “universal church” still universal? As the visible church 
lives in a changing society, it is quite likely that the church, too, may adapt 
to societal changes. In the East, where the Orthodox Church developed, the 
leaders of the church (bishops gathered in ecumenical synods), moved by 
the power of the Holy Spirit, felt that it was difficult to express the divine 
“truths of faith” in words, and even more difficult to express the faith in 
rules and regulations (canons). This part of the church law, which consists 
of the fundamental truths of the faith, is basically divine law for the 
Orthodox and is viewed as sacred laws, referred to or used in interpretation 
but never codified. 

In the West, there were attempts in the first millennium to codify all 
church rules and regulations, including principles derived from the divine 
law, and eventually the Catholic Church succeeded in proclaiming the 
Codex Iuris Canonici in 1917; it was revised in 1983. For Eastern churches 
in the Catholic Church, a specific code, called Codex Canonum 
Ecclesiarum Orientalium, was provided in 1990. 

Orthodox theologians and canonists categorized the holy canons as 
dogmatic canons (dogmatikoi oroi)—which contain dogmatic definitions— 
and liturgical and disciplinary canons, which establish rules for the 


celebration of worship and deal with Christian behavior. The theologians, 
however, did not want to make a clear-cut separation between these 
categories, as the first ones can be seen as direct expression (through 
revelation) of dogmas, while the others are influenced by the spirit of 
dogmas, through their “incarnation” into the reality of daily lives. 

The understanding of spiritual and divine truth—that is, doctrine—and 
the canonical formulations related to it do not change (immutability), so the 
dogmatic canons have to be treated through the lens of akriveia, while the 
liturgical, disciplinary, and administrative canons may change, and it 
remains for the interpreter to decide what is unchangeable (akriveia) and 
what and how much is changeable (oikonomia or ecclesiastical oikonomia). 

This understanding of immutability raised another problem: although the 
immutability of dogmatic canons is clear and absolute, some theologians 
view the liturgical and disciplinary canons as absolutely immutable as well, 
while others view them as absolute only in spirit, because some of those 
canons could not give a clear answer to new historical and societal changes 
in the second millennium. Adjusting the canons to local and historical 
circumstances through interpretation (allowed by the canonical tradition), is 
usually done with an “in-spirit” understanding of immutability, which 
sometimes gives rise to tensions between churches and jurisdictions. 

After the Great Schism of 1054, the ancient Eastern patriarchates came 
into a closer spiritual union and elected the patriarch of Constantinople as 
the ecumenical patriarch. Later on, through the spread of Christianity, other 
peoples joined the Orthodox tradition and constituted new patriarchates, 
autocephalic and autonomous churches, and even jurisdictions in diaspora. 
Changes in organization and administration of the new churches influenced 
their internal canon law. In this context, a codification of the Orthodox 
canon law is more difficult than ever, and so the Orthodox churches rely on 
the canonical corpus of the ecumenical councils in doctrinal matters and in 
the spirit of them in other matters. 


THE ORTHODOX CHURCH AND ITS STRUCTURE 


God’s grace manifests itself in a variety of charisms (gifts) not only in the 
undivided Body of Christ (the universal church) but also in individuals, 
organizations, and nations, as the God of creation reveals Himself in 


various ways (1 Cor. 12:5—7). The experience of the diversity of charisms 
can be seen at the local level, in the unity of doctrinal, liturgical, and 
sacramental life, and in the variety of practices, customs, and other 
manifestations of the mind (phronema) of the church. Through the 
centuries, these gifts were also manifested in the organization of the church, 
as many social and political events affected its universality: from humanism 
and the rise of self-determination, to the development of nation-states and 
the emergence of various revolutionary movements. 

These societal changes accelerated a process that demanded, at the local 
level, reliance on church self-governance rather than strong dependency on 
the ecumenical patriarchate. Local churches were more and more 
determined to govern themselves. Their eventual success affected the 


external universality of the church.® In time, those autonomous churches 
were recognized through a patriarchal and synodal tomos, or 
“proclamation,” accepting their new primates and synods of bishops in 
accordance with the holy canons, internal statues, regulations, and laws of 
the countries where they were established. Some churches acquired first a 
limited independence (the autonomous churches) and afterward full 
independence, but all of them are considered sister churches and, together 
with their mother churches, remain in doctrinal, spiritual, and canonical 
communion. 

Currently the framework of the Orthodox Church comprises ancient 
patriarchates, established during the period of the ecumenical councils, 
including the Ecumenical Patriarchate of Constantinople and the 
patriarchates of Alexandria, Antioch, and Jerusalem; new patriarchates, 
such as those of Russia (1589), Serbia (1920), Romania (1925), Bulgaria 
(1961), and Georgia (1990); and the autocephalous churches of Cyprus 
(431), Greece (1850), Poland (1924), Albania (1937), the Czech Republic 
and Slovakia (1998), and Ukraine (2019).’ 

The jurisdiction of each autocephalous church generally coincides with 
national borders, with exceptions in the Middle East and Africa, as well as 
some diaspora dioceses in Western Europe, Australia, and the United States 
that still remain under the authority of their mother churches. This last 
situation led to an uncanonical overlapping of Orthodox jurisdictions, all 
based on ethnic origins. Several factors, originating in the Middle Ages, 
have contributed to modern ecclesiastical nationalism in the Orthodox 


Church. These factors include the use of the vernacular in the liturgy and 
the subsequent identification of religion with national culture. 

The autonomous churches depend on their mother churches and maintain 
strong religious and cultural ties with them. Usually, the primate of an 
autonomous church is elected or ratified by the synod of the bishops of the 
mother church. The Archdiocese of Finland and the Church of Estonia, for 
example, were recognized as autonomous by the Ecumenical Patriarchate of 
Constantinople. There are also autonomous churches or jurisdictions under 
the Churches of Antioch, Jerusalem, Russia, Serbia, and Romania. 

Among the leaders of Orthodox churches, the patriarch of Constantinople 
is primus inter pares (first among equals). Sacramentally, bishops are all 
pares (equals), as in the sacrament of ordination there is no higher rank than 
bishop; metropolitans, archbishops, and patriarchs are installed, and their 
titles bear administrative and ecclesiastical significance. The importance of 
the ecumenical patriarch lies in his role as the first among equals and 
presider over the patriarchal synod, which raises the status of other 
churches. The patriarch of Constantinople has the role of mediating 
conflicts in the Orthodox world to ensure the unity of the Orthodox Church. 
Within the limits imposed by canon law, he works to restore the universal 
unity of the Christian churches while respecting their autonomy through 
agreements and theological dialogue. 

Through a tomos, an autocephalous church can in turn provide autonomy 
or autocephaly to an ecclesiastical structure within it, which becomes an 
independent church. It can have the rank of patriarchy, metropolis, or 
autocephalous archbishopric. However, in order to function, it must be 


recognized by the other Orthodox churches.!° 


NEw CANONICAL CHALLENGES 


Implementing Orthodox canon law in an increasingly diverse and legalistic 
society in the twenty-first century requires a better understanding of 
constitutional provisions, international legislation, laws, decrees, and 
decisions of national and European courts, on one hand, and church 
regulations and statutes on the other. Attention must be paid to ensure that 
the implementation is done in such a way as not to conflict with the divine 
canonical tradition. Historical and political conditions of the countries 


where canon laws, though different and diverse, are implemented can be a 


source of inspiration for other countries. 


The early translation of the Greek canon collections!! spread the 


canonical discipline in the East and created models for local collections. 
The translations, along with local contributions, spread knowledge about 
many ecclesiastical aspects of the church, from the synodal system to 
relationships between local faith communities and the universal church all 
the way to church property. In modern times, the canon law of the Orthodox 
churches cannot be seen as totally separated from the secular laws with 
their court judgments, regardless of the view of modern canonists split into 
two camps, the traditionalist and the legalistic. 

Orthodox churches still revere their corpus of canon law and view it as 
indispensable for ecclesiastical life. As in early times, at his consecration, a 
bishop solemnly declares his allegiance to the holy canons (canon 2, Nicaea 
II). Many liturgical and disciplinary canons are still the backbone of the 
statutes, while the penitential canons, applied in the context of the 
sacrament of confession, bring healing to the afflicted souls of the faithful. 
In some Orthodox countries, such as Greece, the church receives 
administrative power to implement public provisions of the state legislation; 
in others, the separation of the state from the church is more evident, and in 
these cases the church relies heavily on its statutes. 

The patriarchates of Alexandria and Jerusalem, along with the Church of 
Cyprus and that of Albania, are governed by their own statutes. In the 
period 969 to 1724, in the Orthodox Patriarchate of Antioch, an Arabic 
version of the Byzantine law was applied. The Orthodox churches of 
Romania, Bulgaria, Serbia, and Georgia base their statutes (or organic laws) 
on the Greek collections translated into their respective languages. 

In the Church of Russia, the patriarchal system was abolished by Tzar 
Peter the Great in 1721, and the church was ruled by the state with some 
input from the church until the Moscow Council (1917—18), which brought 
back the patriarchal system, which had been severely restricted by the 
Bolshevik regime. Today in Russia, the statutes of 1945 are in force; they 
were revised in 1990 and 2005. 


THE BISHOP (EPISKOPOS) AS OVERSEER 


From the early church, as attested by the Church Fathers and tradition, the 
local Christian community gathered around its bishop for celebrating the 
Eucharist and fulfilling many needs of the community. Saint Ignatius of 
Antioch wrote (c. AD 100) that where the people, the bishop, and Christ are, 
there is the Catholic Church.'* Thus, the local community and the bishop 
are intimately connected in the church’s work of teaching, preaching, and 
sanctification. The bishop’s connection with the universal church is 
exemplified by the participation of leaders of other territorial units 
(dioceses) in his consecration and in the conciliar witness of apostolic 
succession and tradition. Thus, the bishop becomes the guardian of the faith 
and the dispenser, with help of priests and deacons, of sacramental and 
liturgical life. 

Concerning the power and responsibility of the bishop, through the 
counsel of the Holy Spirit, he is made the overseer of the “church of God, 
which he obtained with the blood of his own son” (Acts 20:28; see also 
Heb. 13:17; Eph. 4:11-12; Acts 6:3-6; 1 Tim. 3:8—12). By ordaining the 
priests as performers of the mysteries (sacraments) in his diocese, the 
bishop entrusts them with the task of keeping the faith alive and promoting 
knowledge and evangelism. 

After the Council of Nicaea (ad 325), each province of the Roman Empire 
had its own synod of bishops that acted as a fully independent unit for the 
consecration of new bishops and as a high ecclesiastical tribunal. In present 
times, these functions are fulfilled by the synod of each autocephalous 
church. The presider of those synods is the primate of the local church. 


ADMINISTRATIVE LIFE OF THE CHURCH 


Church administration involves many people, from clergy to laity and 
monks, who are supposed to fulfill their duties in accordance with the 
ecclesiastical norms (regulations) of the organization and with respect for 
local civil statutes. Among the most common offenses are negligence, 
disobedience, and misunderstanding. More serious disciplinary violations of 
order and discipline are failing to fulfill duties, demanding payment for 
religious services, and inaccuracies in reporting. 


Most serious offenses rise to the level of crimes in the penal Orthodox 
canon law, and consequently they are sanctioned either as sins in the 
disciplinary canons or as infractions in the administrative law. Some of 
them can be adjudicated by both the church and the secular authority. The 
variety of those crimes is staggering, as they cover the full range of church 
members—clergy, laity, and monastics. 

Some disciplinary offenses can be investigated and sanctioned by secular 
courts and treated as crimes. Among these are theft, usury, beating, sexual 
violence, and murder. When such crimes are committed by clergy, the 
accused (whether priests, deacons, chanters, or monks) will also be 
investigated and sanctioned by the ecclesiastical law through the competent 
spiritual court of the diocese, metropolis, or synod of bishops. A common 
ecclesiastical sentence is suspension, either limited in time or definitive. 

As the church believes in the correction of sins and in the opportunity for 
rehabilitation, the right to appeal is offered in all cases, and this is 
adjudicated at a superior ecclesiastical court or even at the synod of 
bishops. The appropriate canons and sanctions for those offenses and 


crimes are contained in the major collections of canons!’ and in reference 
books organized by subject matter. i 


LITURGICAL AND SACRAMENTAL LIFE OF THE CHURCH 


Among all canons of the Orthodox Church, the so-called disciplinary and 
penitential canons represent the great majority. They were issued by the 
ecumenical councils, local councils, and Church Fathers. These canons deal 
primarily with wrongdoing in performing sacraments and in the sins 
committed by both the clergy and laity. 

The catechism of the Orthodox Church affirms and generally accepts 
seven mystēria (sacraments): baptism, chrismation, Holy Communion 
(Eucharist), holy orders, confession (penance), anointing of the sick, and 
marriage. Besides those, other sacramental acts, viewed as less important 
for salvation, are called blessings in the Orthodox Church, or sacramentals 
in the Catholic Church. Orthodox theology teaches that the community of 
worshippers gathered for a divine purpose is itself a unique mystērion, 
expressed through the various sacraments, and that each sacrament is 


actually a prayer of the entire community. !° 


So-called disciplinary canons, spread among those of the divine 
canonical tradition, concern sacramental issues related to who may perform 
a sacrament, what his canonical status is, to whom the sacrament is offered, 
and the effects of the sacrament. Some sacraments (such as the anointing of 
the sick and chrismation) have fewer canons associated with them, while 
others (confession, Eucharist, and orders) have accumulated a plethora of 
canons. The sacrament of marriage holds a special place, as canonical 
prescriptions have to be aligned with the secular law of the territory. 

The canons related to confession (penance), also called penitential 
canons, have an almost unique place in the Orthodox Church, as they are 
therapeutic in nature, personal in substance, individualized in penance, and 
appropriate to the condition of the sinner (through akriveia/oikonomia). As 
they are a reflection of God’s love for humanity and God’s desire to bring 
everyone to salvation, their goal is healing rather than punishment, and their 
penances do not constitute precedent. 

Pastoral and pedagogical aspects of the canons are of great importance in 
the application of epitimia (from the Greek émttwia—censure, 
admonishment, penalty, punishment). To alleviate human frailty and help 
heal the wounds of the soul, the church appoints the priest-confessor, or 
spiritual father, who is entrusted with the mandate to listen to each believer 
in good faith, to understand the reasons and circumstances of sin, to 
proclaim forgiveness from Christ, and to serve as a witness and a guide 
while assuring the confidentiality of confession—literally the “secret” of 
the confession, as the early church and Byzantine sources put it.!° Aspects 
of confession were addressed in canons issued by ecumenical and local 
councils, by imperial law, and by nomocanons,'” but a final clarification of 
the purpose and modalities of implementation came with canon 102 of the 
Quinisext Council (that is, the Trullo Council, the Fifth-Sixth Council, or 
Penthekte Synod), which was held in ad 692. 


DOGMATIC LIFE OF THE CHURCH 


In order to define its theology and spread its teachings, the Orthodox 
Church had to clarify its theology with statements of faith about the truth, in 
both its revealed and its observable nature. Revealed truth can be found in 
scripture and in the witness of the disciples and apostles, and this truth is 


accepted as general and universal. Besides this truth, the church as a whole, 
through its leaders congregated in ecumenical synods and with the power of 
the Holy Spirit, answered the challenges of heresies by giving definition to 
some truth of faith (dogmas), accepting others that were never challenged 
(theologoumena), and accepting theological opinions of the Church Fathers. 
Truths of faith—such as the Incarnation, the double nature (human and 
divine) of Christ, the procession of the Holy Spirit, the resurrection in body 
and soul, and so on—are sometimes expressed in statements of faith 
(creeds) or in definitions!* and sacra!” of the ecumenical councils, or even 
in dogmatic canons. The dogmatic canons are unchangeable, immutable 
truths of faith and consequently are not to be submitted to interpretation 
through the institution of akriveia/oikonomia. And if one attempts to 
interpret the dogmatic canons, then because of the canons’ revealed nature, 
the oikonomia should be never applied; rather, the stringency of the akriveia 
should be applied. 

One of the ecumenical councils that systematized the dogmatic teachings 
and statements of faith was the Quinisext Council. With one voice, the 215 
bishops who were gathered in Trullo provided in canon 1 a strong and 
authoritative affirmation of tradition and all doctrinal decisions made in the 
previous six ecumenical councils, giving those decisions a status of 
transcendence,”” while in canon 2 they established the corpus canonum, the 
authoritative canonical tradition of the Orthodox Church. 

Through this bold attitude, the fathers of Trullo made a first attempt to 
codify the divine canonical tradition of the Orthodox Church and declared 
that nothing can be subtracted from or added to it, as the boundaries were 


now fixed.7! Going one step further, the fathers of Trullo decreed in canon 
19 that those who preside in the churches, in their quest for finding the truth 
from scripture and other sources, must rely on the divine canonical 
tradition: “not going beyond the limits [horous] now fixed, nor varying 
from the tradition of the God-bearing fathers.” In other words, the fathers of 
Trullo viewed the corpus canonum as not only divinely inspired but also 
complete. From that point forward, additions related to new developments 
in society could be addressed through interpretation, as the truth and its 
limits were already established. 


CONCLUSIONS 


Orthodox canon law, like the systems of law governing other Christian 
churches, reflects on the relation to the church’s founder (Christ), its 
purposes, and its means for achieving its goal. It presents some features, 
however, that make possible the distinction from other Christian juridical 
traditions. The Orthodox Church, as part of the universal and undivided 
Christian Church of the first millennium, has almost the same roots, 
principles, and understanding of the relationships with Christ as law and 
lawgiver as her sister church, the Roman Catholic Church. The main 
distinction between the two churches lies in the Roman codification of 
canon law. Historically in the West, the dominant rationalistic spirit 
demanded a codification of the many principles and practices of the church, 


a challenge that was met in the notable Decretum Gratiani” and continued 
with the major codification of the present, the Codex luris Canonici. In the 
East, the belief that codification would limit and marginalize the revealed 
part of the truth led to keeping the divine canonical tradition of the first 
millennium and establishing a way to deal with new developments. 

Orthodox canon law is distinguished from Protestant laws by its appeal to 
traditions and the writings of the Church Fathers, and by reference to a 
perfect society after the model of a kingdom. However, because Protestant 
laws are better adapted to secular societies (especially in the United States), 
they are a source and model for Orthodox laws concerning administration, 
property, and relationships with the secular state. In countries where 
different Christian traditions coexist, ways of working together through 
missions and charitable projects have been developed; this collaboration is 
a good start toward a better understanding of different traditions in the 
context of the secular society. 


NOTES 


1. This short study on the spirit of Orthodox canon law is the result of the lifelong interest of this 
student of canon law and does not represent the official views of any Orthodox jurisdiction. 

2. “Thaumaturgy,” from Greek thauma (miracle, wonder) and ergos (work, energy). In French, 
thaumaturgie is the ability or power to perform miracles. 

3. Lewis J. Patsavos, Spiritual Dimensions of the Holy Canons (Brookline, MA: Holy Cross 
Orthodox Press, 2003). 

4. Ibid. 
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Akriveia, or “harshness,” is the strict application (sometimes even extension) of the penance 
given to an unrepentant and habitual offender. Oikonomia, or “sweetness,” is a judicious 
relaxation of penance when the sinner shows remorse and repentance. 

Nicodemus and Agapius, The Rudder of the Orthodox Catholic Church, ed. Denver Cummings 
(New York: Luna, 1983). 

The word “catholic” comes from the Greek term katholikos, with the original meaning of 
“universal.” 

The last attempt to impose the universality of the church was done by the Ecumenical 
Patriarchate in 1872, in response to a crisis in Bulgaria, leading to condemnation of phyletism, 
or church organization on the basis of national and ethnic character. 

The newly formed Orthodox Church of Ukraine (OCU) received a tomos, or “decree of 
autocephaly,” from the patriarch of Constantinople in January 2019. Although some 
autocephalous churches did not recognize the OCU because of canonical issues, the OCU is 
looking forward to a formal legitimization. 

This is the situation with the Orthodox Church in America, which was recognized by the 
Patriarchate of Russia and the Patriarchate of Georgia but not by the Ecumenical Patriarchate or 
other autocephalic churches. 

Best known were the Synagoge in 50 Titles (John Scholastikos), Nomokanon in 50 Titles 
(collection of both civil laws [nomoi] and church laws [Aanones]); and Nomokanon in 14 Titles 
(Patriarch Photios), to the Pedalion (Rudder of the church). In Slavic lands, the Nomokanon 
was known as Kormchaia, while the Pedalion was the basis for Kormchaia Kniga (Book of the 
pilot). 

“Wherever the bishop shall appear, there let the multitude [of the people] also be; even as, 
wherever Jesus Christ is, there is the Catholic Church.” Saint Ignatius, The Epistle of Ignatius 
to the Smyrnaens, trans. Alexander Roberts and James Donaldson, in Ante-Nicene Fathers, ed. 
Alexander Roberts, James Donaldson, and A. Cleveland Coxe (Buffalo, NY: Christian 
Literature, 1885), chap. 8, https://www.newadvent.org/fathers/0109.htm. 

Nicodemus and Agapius, Rudder. See also Henry R. Percival, ed., The Seven Ecumenical 
Councils, vol. 14 of Nicene and Post-Nicene Fathers, trans. Philip Schaff and Henry Wace 
(Grand Rapids, MI: Eerdmans, 1991). 

Vasile Mihai, Orthodox Canon Law Reference Book (Brookline, MA: Holy Cross Orthodox 
Press, 2014). 

This may explain why every person, Orthodox or non-Orthodox, can attend all the sacraments 
of the church, with the exception of confession, which is private. 

For more information about the secret or confidentiality of confession, see Mihai, Orthodox Ca 
non Law, 125-26, 451-53. 

A nomocanon is a Byzantine collection of ecclesiastical legislation (canons) and civil laws (in 
Greek, nomoi) related to the Christian church. 

The definitions of the Holy and Ecumenical Synod of Ephesus, of the Council of Calcedon, and 
of the Sixth Ecumenical Council are found in Percival, Seven Ecumenical Councils, 240, 262, 
344. 

A sacra is an official letter, with dogmatic character, from the emperor to the participants of an 
ecumenical council or to a pope. At the Council of Trullo, the emperors Constantine and Irene 
sent a divine sacra to Pope Hadrian and an imperial sacra to the participants at the council on 
its first session. See Percival, Seven Ecumenical Councils, 529, 530. 

Canon 1, Council of Trullo: “We decree that the faith shall stand firm and remain unsullied until 
the end of the world as well as the writing divinely handed down and the teaching of all those 
who have beautified and adorned the Church of God.” 

Another term for the canon, a horos was originally a boundary stone, a marker that a landowner 
would place at the edge of his property. Here, we may deduce that those in authority should not 


stray into the land of foreign doctrine. 

22. Decretum Gratiani, or Concordia Discordantium Canonum, is a collection of nearly three 
thousand eight hundred texts touching on all areas of church discipline and regulation compiled 
by the Benedictine monk Gratian about 1140. It soon became the basic text on which the 
masters of canon law lectured and commented in the universities. 
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CHAPTER 41 


NORMAN DOE 


INTRODUCTION 


This chapter examines the modern laws and other regulatory instruments of 
churches that emerged as a result of the Protestant Reformation of the 
sixteenth century and beyond.! While today, with their episcopal 
hierarchies, the Latin (or Roman) Catholic Church and the Eastern Catholic 
Churches each have their codes of canon law, and the Eastern Orthodox 
Churches rely on the ancient Holy Canons and other formal sources, the 
Protestant churches use a variety of somewhat different instruments to 
regulate themselves. What follows is an analysis of such instruments of 
churches from several Protestant traditions: Anglican, Lutheran, Reformed, 
Presbyterian, Congregational, and Baptist. For each of these traditions, laws 
regulate a wide range of matters in the institutional lives of churches, 
including ministry and government, doctrine and worship, rites of passage, 
property, and relations with the state. These laws are examined here in the 
wider context of what Protestant (and other) churches share juridically in 
the form of the Statement of Principles of Christian Law, issued in Rome in 
2016 by an ecumenical panel of jurists and theologians and currently 


feeding into the work of the World Council of Churches.? 


THE NATURE AND OBJECTS OF A CHURCH 


According to the first section of the Statement of Principles of Christian 
Law, a church as an institution may define itself by its autonomy, polity, and 
objects. A church is a community that may be international, national, 
regional, or local. It has a distinct body of persons associated with it. It is 
autonomous in its system of governance. And it has among its objects the 


mission of Christ: proclaiming the gospel, administering rites, and serving 
wider society. 

These principles broadly reflect the laws of each Protestant church 
studied here. However, each church is generally ordered on a national, 
regional, or local level, rather than internationally, though it may also 
belong to an international community within which it retains its autonomy. 
An autonomous Anglican church is a member of the worldwide Anglican 
Communion and asserts its place in the “church universal”; it exists “to 
minister the doctrine and sacraments and discipline of Christ,” to respond to 
human needs, and to establish “the values of the Kingdom.” A Lutheran 
church is a national or local association shaped by authoritative 
Reformation texts and its “biblical foundations.” As “part of the whole 
Church of Christ,” its objects include to “declare the teachings of the 
prophets and apostles and seek to confess in our time the faith” as well as to 
engage in “worship and Christian service.” And it may also belong to the 
Lutheran World Federation. Similarly, a Methodist church defines itself by 
its place in the church universal and World Methodist Council. Likewise, a 
Reformed, Presbyterian, or Congregational church (which may belong to 
the World Communion of Reformed Churches) asserts, typically its place in 
the church universal, its Reformation doctrinal inheritance, its autonomy, 
and its purposes—for example, preaching the gospel, worshipping, and 
providing pastoral care. Within the Baptist World Alliance, Baptist unions, 


conventions, and churches have the same outlook.* 


The Statement of Principles of Christian Law (Sec. I) on the sources, forms, 
effects, and purposes of church laws articulate many features of Protestant 
church laws. Anglicans recognize that church “law should reflect the 
revealed will of God,” and their laws—constitutions and canons—present 
Holy Scripture as the ultimate standard and rule in matters of faith. 
Lutherans recognize “the Holy Scriptures ... as the only infallible source 
and norm for all matters of faith, doctrine, and life,” and they have church 
laws, constitutions, bylaws, doctrinal texts, “ecclesiastical practices and 
customs,” and “guidance.” Methodists recognize “God’s Law,” see Holy 
Scripture as the record of divine revelation, and have law in a constitution, 


book of discipline, or manual of law.* In Reformed and Presbyterian 
churches, “the Word of God” is the supreme “rule of faith and life,” and 
their instruments include law, a code, a book of church order, or a book of 
order with legislation, a constitution, and normative doctrinal texts. 
Churches may also provide a model constitution for a local church and 
regulate matters by soft law.” 

In turn, Baptists recognize that Christ is “the sole and absolute authority 
in all matters pertaining to faith and practice,” and “each church has liberty, 
under the guidance of the Holy Spirit, to interpret and administer His 
Laws.” Moreover, their norms recognize the authority of Holy Scripture as 
a revelation of God and that the Holy Bible is part of the constitutions and 
laws of a convention or is “the rule of church law.” A national Baptist union 
or convention normally has a constitution with laws and, sometimes, 
bylaws as well as normative doctrinal standards (for example, a confession 
of faith), guidelines, policies, and codes. Within a union or convention, a 
regional association of local Baptist churches may have a constitution, and 
a local church has a constitution, trust instrument, members’ covenant, and 
doctrinal texts.° 

Protestants also provide for compliance with their laws. For example, 
within Presbyterianism, “all members of congregations and any other 
person affected by any provision in the Book of Order must comply with 
the Book of Order.” Methodists require adherence to their “laws and 
usages,” Articles of Religion, and “guidelines.” And Baptists require “strict 
adherence” to their rules.’ 

As to the purposes of church law, Lutheran laws “provide necessary 
organizational principles, structures, and policies for good order,” which 
“guide, direct, and assist [the church] in mission and ministry.” One 
Methodist Book of Discipline “reflects our understanding of the Church and 
articulates [its] mission to make disciples of Jesus Christ for the 
transformation of the world.” It “defines what is expected of [the] laity and 
clergy as they seek to be effective witnesses in the world as part of the 
whole body of Christ,” and it sets out the “theological grounding of the 
[church] in biblical faith.” Rules of the Presbyterian Church of Wales 
(PCW) seek “to safeguard the unity of the Church, and to secure uniformity 
in the procedures of its courts.” Likewise, in the Baptist Union of Great 
Britain (BUGB), a local Baptist church constitution seeks to “govern,” 


“regulate,” and “enable” church life. The church constitution of Riverside 
Baptist Church (Baltimore) is designed “for the purpose of preserving and 
making secure the principles of our faith” so that “this body be governed in 
an orderly manner ... for ... preserving the liberties inherent in each 


individual member of the church” and for presenting “this body to other 


bodies of the same faith.”® 


THE FAITHFUL 


The principles of Christian law—which set out the fundamentals of the 
faithful, the duties and rights of church members, and termination of 


membership (II.1-3)’—incorporate a wide range of Protestant church laws. 
Echoing the Lutheran norm that the “people of God”? embrace “the 
priesthood of all believers,” the Methodist Church in Ireland (MCI) 
provides that “every member of the Church is equal in spiritual privilege, 
has the same access to God through Christ, and is charged with the duty of 
establishing His Kingdom upon earth.... This spiritual equality ... has led to 
the recognition of laypersons as being of an equal status with ministers in 
all the Courts of the Church.” A local Baptist church may present the 


congregation as a manifestation of the Body of Christ, with members and 


either “ministers” or “ordained ministers.” 1 


As to membership, Lutheran norms are typical: a voting member is a 
baptized person aged eighteen or over who has publicly confessed the faith 
after instruction in church teaching and is received into a congregation’s 
membership by its council. Reformed, Presbyterian, and Baptist churches 
have similar conditions for admission to church fellowship, and these 
normally include a mature profession of the faith and acceptance of church 
doctrine and discipline; for instance, the United Reformed Church (URC) 
admits persons if assured of “the sincerity of their intention” and “adequate 
preparation,” and on “public profession of the faith and commitment to the 
Church.”!! 

Protestant church laws have contributed a great deal to the principles of 
Christian law on discipleship (SPCL II.3-4), in terms of the roles of church 
members, corporate and individual. For instance, like Anglicans, Lutherans 
must typically “make regular use of the means of grace, both Word and 
Sacraments,” “live a Christian life in accordance with the Word of God,” 
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“support the work of the congregation,” “lead godly lives,” “proclaim the 
Gospel and renounce the evil one,” and present their children for baptism. If 
qualified, they may participate in the governance of the church. Reformed, 
Presbyterian, and Baptist churches are similar. Members have rights or 
privileges and responsibilities or obligations to attend meetings. They 
provide help to each other, respect their ministers, receive baptism for their 
children, participate in Holy Communion, stand for election to church 


assemblies, engage in worship, study scripture, proclaim the gospel, lead a 


life consistent with the Christian faith, and accept discipline. 1? 


Protestant laws also treat the termination of membership. The MCI is 
typical: as well as termination on their death or resignation, “a member, 
who in the judgment of the Church Council, has persistently failed to fulfil 
the Obligations of Membership, despite being reminded of these 
obligations, shall be regarded as having withdrawn from membership of the 
church and their name shall be removed from the Membership Register.” 
Provisions of this sort are reflected in the principles of Christian law that 


apply to ecclesial discipline (SPCL vsa." 


ORDAINED MINISTRY 


Many fundamentals of Protestant church laws are embodied in the 
principles of Christian law (Sec. SPCL III) on the setting apart of persons 
for ministry as well as the functions of ordained ministers and their 
oversight and accountability. As to ordained ministry, like Anglicans, 
Lutheran and Methodist ordained ministers engage in “holy ministry,” 
which is “the gift of Christ to the church.... The church does not create the 
office of the public ministry, but it does call and ordain persons into that 
office” who are “qualified by personal qualities, gifts and training.” 
Moreover, in the Reformed tradition, too, ordained ministers, elders, and 
deacons “represent Christ.” For Presbyterians, typically, Christ “for the 
edification of the visible Church ... has appointed officers not only to 
preach the Gospel and administer the Sacraments, but also to exercise 


discipline for the preservation both of truth and duty.” Some Baptists 


practice ordination; others do not.!4 


With regard to ordination, for Anglicans, no person is to be ordained a 
priest or deacon unless “called, tried, examined and admitted according to 


the rite of ordination” effected through the imposition of hands by a bishop; 
orders are indelible. In Lutheranism, typically, “by the rite of ordination the 
church sets a person apart” for ministry. In Presbyterianism, candidates 
must have an “unimpeachable character” and “a deep experience of the 
truth of the Gospel,” a vocation, “the calling of God by the Spirit, through 
the inward testimony of a good conscience, the manifest approbation of 
God’s people, and the concurring judgment of a lawful court of the 
Church.” A minister at ordination “is set apart.” Churches also have norms 
on the appointment or election of ordained ministers to various ministry 


posts, tenure, and termination of ministry. 

With regard to the functions of ordained ministers, the principles of 
Christian law once again articulate the fundamentals of Protestant church 
laws (SPCL III.3). Anglican clergy teach, administer the sacraments, and 
provide pastoral care but “must not engage in any secular employment or 
other occupation outside their ministry” without permission of the bishop. 
In Lutheranism, typically, “leaders in this church should demonstrate that 
they are servants by their words, life-style, and manner of leadership,” 
recognizing “their accountability to the Triune God, to the whole Church, to 
each other, and the [church] ... in which they serve.” Within 
Presbyterianism, a minister at ordination undertakes to lead the church in 
“preaching the Word, the administering of the Sacraments, the pastoral care 


of members and their instruction in the Christian faith.” 16 

Similarly, the principles of Christian law embody a variety of systems of 
oversight (SPCL HI.4). In Anglicanism, oversight by bishops is 
fundamental to church polity. The Methodist Church in Great Britain 
(MCGB) uses the concept of superintendence for the oversight of a district 
(which consists of circuits of local churches). Each district has a chair, who 
presides over the district synod, which is responsible for “the observance 
within the District of Methodist order and discipline.” It is also “the duty of 
the Chair to exercise oversight of the character and fidelity of the ministers” 
and to make an annual visitation of the circuit churches. In Presbyterianism, 
the regional presbytery exercises oversight, and similar functions are 


performed by the presidents in the URC as well as by the presidents of 


regional Baptist associations. !7 


CHURCH GOVERNANCE: LEGISLATIVE, ADMINISTRATIVE, AND 
JUDICIAL BODIES 


Protestants share much juridically on church governance—and the 
principles of Christian law accommodate subtle differences between them 
(SPCL IV.1—3). In the Congregational and Baptist traditions, authority 
resides primarily in the local church and ascends (for limited purposes of 
common action) to regional, national, and international bodies—such as a 
Baptist association (regional), a Baptist union or convention (national), and 
the Baptist World Alliance—but these cannot usurp the autonomy of the 
local church. In Anglicanism, Lutheranism, Methodism, and 
Presbyterianism, authority is located in an institution at the national level— 
for example, an Anglican or Lutheran general synod, a Methodist 
conference, and a Presbyterian general assembly, all composed of both lay 
and ordained persons. Authority then descends to regional bodies—for 
example, Anglican or Lutheran diocesan synods or Presbyterian 
presbyteries—and local institutions such as a parish council or kirk session. 
In turn, a limited authority ascends to international bodies—for example, 
the Anglican Communion, Lutheran World Federation, and World 
Communion of Reformed Churches—but these have no general legislative 
power over member churches. 

At the local level, each church unit has its own governing body. For 
instance, a Methodist circuit meeting, composed of the circuit 
superintendent, ministers, and elected representatives for each local church, 
is “the principal meeting responsible for the affairs of a Circuit.” It 
exercises “spiritual leadership and administrative efficiency” and oversees 
the “pastoral, teaching and evangelistic work” of the churches in the circuit, 
each one of which has a church council, which is “the principal meeting 
responsible for the affairs of a Local Church” with “authority and oversight 
over” it. Presbyterians, too, have similar local bodies—kirk sessions and 


congregational meetings. Local Baptist churches have meetings and other 


assemblies. !® 


At national or regional levels, institutions may exercise control over the 
local church, but each local church enjoys such autonomy as is prescribed 
by the general law of the church. For example, in Lutheranism, “the power 
of the Church shall be exercised through the General Synod,” which is “the 


highest constitutional authority of the Church.” Each district synod 
exercises “general supervision over ... the congregations,’ but a 
congregation has “authority in all matters that are not assigned by the 
constitution and bylaws of [the church] to synods.” Likewise, a national 
Methodist conference is responsible for “the management and discipline” of 
the church; the district synod is a link between conference, circuits, and 
local churches. Much the same applies in Presbyterianism, typically: a 
(national) general assembly may “enact, alter or abrogate a law of the 
Church,” and a regional presbytery is “responsible for corporate oversight 
of the congregations and causes assigned to it by the General Assembly,” 
which “superintends” the “spiritual and temporal affairs of its 
congregations.” A Baptist national union has more limited power: its 
assembly may amend the union constitution, and its policies and those of a 
regional association assembly may be adopted by the autonomous local 


churches. !? 

Protestant churches also have judicial institutions (usually styled courts 
or tribunals) for the resolution of ecclesial conflict and the enforcement of 
church discipline. With regard to the nature, purpose, and scope of 
discipline, the MCI is typical: “Discipline in the Church is an exercise of 
that spiritual authority which the Lord Jesus has appointed in His Church. 
The ends contemplated by discipline are the maintenance of the purity of 
the Church, the spiritual benefit of the members and the honour of our 
Lord.” Moreover, “all members and ministers of the Church are subject to 
its government and discipline, and are under the jurisdiction and care of the 
appropriate Courts of the Church in all matters of Doctrine, Worship, 
Discipline, and Order in accordance with the Rules and Regulations from 
time to time made by the [central and national] Conference.” Protestant 


laws make detailed provision for informal dispute resolution, due process, 


appeals, offenses, and sanctions.7” 


DOCTRINE AND WORSHIP 


The principles of Christian law present many fundamentals about church 
doctrine (or teaching) and the proclamation of the Word of God: the texts in 
which doctrine is found, who may declare and develop it, preaching, and 
doctrinal discipline (SPCL VI.1—3). They incorporate a wide range of 


Protestant norms. By way of illustration, doctrinal instruments include 
catechisms, articles of religion, confessions of faith, and other statements of 
belief. In the Presbyterian Church in New Zealand, “the Church itself has 
the right, in dependence on the promised guidance of the Holy Spirit, to 
formulate, interpret or modify its subordinate standards, always in 
agreement with its superior standard and the fundamental doctrines of the 
Reformed Faith contained in its subordinate standards.” Anglican sermons 
“must endeavour with care and sincerity to expound the word of truth 
according to Holy Scripture, to the glory of God and to edification of the 
people.” For Lutherans, preaching the Word is “a means of grace” and must 
conform to the confession of faith. For Methodists, “the main doctrines of 
the Christian faith should be more plainly and systematically set forth in 
public preaching, so that the Methodist people may be established in the 


faith.” And prescribed members who violate doctrine may be disciplined.*! 
The same applies to the principles of Christian law on public worship— 
who may regulate it; forms of service; and regular attendance at worship 
(SPCL VI.4—5). These, too, embody key elements of Protestant laws. For 
example, for the PCW, “our purpose is to worship God and spread the 
Gospel.” The “means of grace in a worshipping community are the reading 
of the Scriptures, prayer, the singing of hymns, the preaching and hearing of 
the Word and the administration and receiving of the sacraments.” Their 
regular use is “a duty to God and a necessity of the Christian life.” In the 
Methodist Church of Great Britain, service books are approved by 
conference, and in the Church of Scotland, “there is no prescribed liturgy ... 
and ministers enjoy considerable freedom in matters of worship.” Rather, 
the principles of worship are in accordance with the Directory for the Public 
Worship of God 1645 as that “has been or may hereafter be modified by 
Acts of the General Assembly or by consuetude.” The General Assembly, 
therefore, may commend forms of service and has a modern directory of 


worship.” 


RITES OF PASSAGE 


Protestants make extensive legal provision for the rites of passage— 
including baptism, the Holy Communion or Lord’s Supper, and marriage— 
the fundamentals of which are summed up in the Statement of Principles of 


Christian Law (VII). For example, we read in Lutheran norms that “in 
Baptism we are incorporated into Christ.” And for Presbyterians, “Baptism 
is an act of the Church, and ... of God” in which “individuals are received 
into the fellowship of the Church,” signifying God’s “gracious purpose to 
save us into eternal life.” In turn, baptism is validly administered with water 
in the name of the Triune God, ordinarily in public in the presence of the 
faithful by an ordained minister but, extraordinarily and in cases of 
necessity, privately by a lay person. A church may practice infant or 
believers’ baptism or both. A baptized person should be nurtured in the faith 


by sponsors or other such persons. And baptisms should be registered.”* 
Turning to the Holy Communion or Lord’s Supper, norms indicate that, 
as in the Evangelical Lutheran Church in Canada (ELCIC), members “are 
to be constant in ... regularly nourishing their life in Christ in the 
Sacrament of the Altar.” For Presbyterians, “in the Sacrament of the Lord’s 
Supper, the Church commemorates ... Christ and His sacrifice for us.” His 
offering is “represented” by the breaking of bread and pouring of wine, 
which are both distributed by the minister. It must be administered 
sincerely, “to show the Lord’s death till He come,” and its “efficacy 
depends on our acceptance of the gift of our Lord by faith.” In the Church 
of Scotland, the kirk session decides when the Lord’s Supper is celebrated; 
only ordained ministers may administer it. Church members should receive 
communion and do so by the “common cup” in “the ordinary elements of 


bread and wine,” but an “individual cup and unfermented wine are 


permitted.” 


Protestant churches have complex norms on marriage. It is defined 
typically as a lifelong union between one man and one woman, instituted by 
God for the mutual affection and support of the parties, and it may be 
ordered to facilitate procreation. To be married in church, the parties to 
marriage must satisfy conditions prescribed by church law and should be 
instructed in the nature and obligations of marriage. The norm is marriage 
between church members, but this may be relaxed in prescribed 
circumstances. Marriage is celebrated at a public service in the presence of 
a minister and witnesses, and it must be registered. A marriage is dissolved 
ordinarily by the death of one of the spouses and extraordinarily when 
recognized as such by competent church authority, but a minister may 
solemnize the marriage of a divorced person whose former spouse is still 
alive to the extent authorized by church law and the conscience of the 


minister. Developments around same-sex marriages in civil society have in 
recent years resulted in some Protestant churches debating or else allowing 
the conducting of same-sex marriages in church.”> 

The fields of ecumenical relations (including mutual recognition of the 
rites of passage), property (including places of worship), and finances 
(including budgets, accounts, audit, and church members’ duties to 
contribute financially) also yield juridical unity in Protestantism.”° 


CHURCH AND STATE RELATIONS 


As the Protestant Reformation generated the principle that subjects should 
follow the religion of their ruler—cuius regio eius religio—so the Lutheran 
doctrine of the “two kingdoms’—earthly and heavenly—is designed inter 
alia to guide the church in its relations with the world, especially 
government. According to the Augsburg Confession, “all government and 
all established rule and laws were instituted by God” (art. 16). In turn, the 
modern norms of many Protestant churches provide that the state is 
instituted by God to promote and protect the temporal good of civil society 
—functions that are fundamentally different from those of the church. Some 
examples: For the Free Methodist Church of North America (FMCNA), the 
state is a “God-ordained institution.” For the Presbyterian Church of 
America, “the power of the Church is spiritual; that of the State includes the 
exercise of force.” For the URC in Britain, the church is “distinct from civil 
government and in all things spiritual not subordinate thereto.” And for the 
Canadian National Baptist Convention (CNBC), “civil government [is] 
ordained of God.”?’ 

Therefore, Protestant laws assert a basic institutional separation between 
a church and the state, but both should cooperate in matters of common 
concern. For the Evangelical Lutheran Church of Southern Africa 
(ELCSA), “the state does not rule over the Church nor the Church over the 
state.” The United Methodist Church speaks of “the rightful and vital 
separation of church and state.” For the Presbyterian Church of America, 
“no religious constitution should be supported by the civil power further 
than may be necessary for the protection and security equal and common to 
all others.” And the Baptist Union of Southern Africa (BUSA) subscribes to 
“the principle of separation of church and state.” Nevertheless, many 


Protestant churches have a special constitutional or other legal link with the 
states in which they exist. In the United Kingdom, for example, the 
(Anglican) Church of England is “established.” The (Presbyterian) Church 
of Scotland is a national church whose autonomy from the state is protected 
by parliamentary statute—the Church of Scotland Act 1921. Analogous 
statutes include the Methodist Church Act 1976, the United Reformed 


Church Act 2000, and the Baptist and Congregational Trusts Act 1951.78 
Protestant laws also provide that churches should comply with state law, 
but disobedience to unjust laws may be permitted. For example, the 
Lutheran Church in Great Britain assumes for itself the duty “to comply 
with legal requirements.” But the North American Lutheran Church 
(NALC) forbids disciplinary action against its ministers “where the 
violation of a law was to protest or to test a perceived unjust law or as an 
expression of civil disobedience.” Ministers of the Methodist Church in 
New Zealand declare, “While respecting the law, I will act to change unjust 
laws.” And ministers in the Baptist Union of New Zealand (BUNZ) must 
“obey the laws of [the] government unless they require disobedience to the 
law of God.” Also, the faithful should not resort to state courts unless all 
ecclesiastical process is exhausted; for instance, the Episcopal Church USA 
provides in its laws that “no member of the Clergy ... may resort to the 
secular courts for the purpose of delaying, hindering or reviewing any 


proceeding” of the church tribunals.’ 


CONCLUSIONS 


Comparison reveals profound similarities among the basic elements of the 
laws and other regulatory instruments of Protestant churches across the 
ecclesiastical traditions studied here. These similarities have enabled 
Protestants to contribute imaginatively to the work of the ecumenical panel 
that issued its Statement of Principles of Christian Law in 2016. These 
principles reflect in large measure the laws of Protestant churches as they 
exist across the traditions in a multiplicity of legal instruments—from 
constitutions through to books of church order. There are, however, 
differences between the principles of Christian law and the laws of 
Protestant churches in many fields, and further work needs to be done on 
how to reconcile these differences as a matter of interpretation, ecclesial 


practice, and ecumenical endeavor. Be that as it may, it is possible to 
postulate the category of Protestant church laws as they apply to so many 
aspects of Protestant ecclesial life—from rights and duties of members and 
church governance, through doctrine, worship, and rites of passage, to 
property and church-state relations. In all this, what is remarkable is the 
unifying potential of law within Protestantism. 
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CHAPTER 42 


CHRISTIANITY AND NATURAL 
LAW AND NATURAL RIGHTS 


JENNIFER A. HERDT 


INTRODUCTION 


Natural law is the idea of a standard for human conduct that applies 
universally, transcending human convention, and to which there is also at 
least some degree of universal epistemic access. Since the earliest centuries 
of the Common Era, Christians have affirmed that God’s moral law is 
written on the heart and, thus, that there are ethical standards to which 
persons are properly held responsible apart from divine revelation. The 
notion of natural rights, meanwhile, emerged in the medieval period and 
became prominent in the early modern period, adding to the existing 
concept that positive legal rights attach to individuals the claim that there 
are rights that ought to be recognized by any and every legal order. While 
natural law has at times been contrasted with divine command morality, and 
some Christian thinkers have regarded natural rights discourse as 
corrosively individualist and as displacing natural law, increasingly it is 
acknowledged that the mainstream of the tradition harmonized natural law 
and divine command and seamlessly integrated the doctrine of natural 
rights. 

Some Enlightenment thinkers made efforts to free natural law and natural 
rights from any theological assumptions. Increasingly, though, secular 
thinkers have worried that natural law thinking commits the is-ought 
fallacy, and they have either rejected natural rights or sought to use natural 
rights discourse absent of any metaphysical or foundationalist grounding. 
Christian thinkers, meanwhile, have by and large come to acknowledge the 
natural law as a theological doctrine of a universally accessible moral 
standard. Within a theological understanding of the world as God’s creation, 


oriented to divine ends, the natural law directs human creatures toward their 
own good and the common good, in reasoning that does not move from 
bare empirical observation to ethical judgment but rather from God’s 
intentions for creatures to conclusions about how fallen, finite human moral 
agents ought to act so as to realize appropriately God’s intentions. Natural 
rights discourse, similarly, seeks to specify ways in which humans (and 
perhaps other creatures) must and must not be treated in order to recognize 
properly their dignity or moral standing as bestowed and recognized by 
God. Since what constitutes proper treatment is highly context specific, 
some Christian thinkers find talk of natural rights unhelpful. Others, while 
acknowledging that specific rights claims are conditional and limited, find 
in natural rights discourse an invaluable way of drawing attention to the 
inalienable character of human dignity, the intrinsic value bound up with 
membership in the human family (and perhaps, analogously, with 
membership in other creaturely kinds). 


NATURAL LAW IN THE ANCIENT WORLD 


Christianity absorbed from Greek philosophy the idea of natural law. The 
notion of natural law is found as early as Plato, who distinguished between 
human law or convention and the law of nature, arguing that the just act in 
accordance with nature.! Aristotle, too, defended the view that some things 
are just or unjust by nature, quite apart from human convention, and 
developed a teleological biology according to which the natures of things 


constitute immanent standards for their perfection.* But it was the Stoics 
who offered the fullest ancient account of natural law, identifying it with 
right reason (orthos logos), the cosmic divine principle underlying the 
natural order and constituting an eternal and immutable standard for human 
law. Roman law reflected Stoic distinctions among the civil law of a 
particular nation, the conventional law of nations (ius gentium), and the 
natural law (the immutable principles of right reason that serve as a 
standard for law). Roman jurists also developed notions of subjective rights 
(held by individuals), liberties, and capacities in private and public law. 
They did not, however, conceive of any subjective rights held by nature; 
rights were understood to be conferred by positive law. 


The Hebrew tradition emphasized law as divine commandment, and 
biblical texts do not specifically mention a natural law. It is hardly 
surprising, however, that patristic thinkers found biblical support for a 
doctrine of natural law, despite the fact that there was some tension between 
Stoics’ understanding of natural law and Christians’ understanding of it, 
since God for the Stoics was an immanent principle of reason, not a 
transcendent creator. The most important scriptural attestation to the natural 
law was Romans 2:14-15 (New Revised Standard Version): “When 
Gentiles, who do not possess the law, do instinctively what the law requires, 
these, though not having the law, are a law to themselves. They show that 
what the law requires is written on their hearts, to which their own 
conscience also bears witness; and their conflicting thoughts will accuse or 
perhaps excuse them.” This text was understood to affirm that gentiles had 
access to God’s law apart from special revelation. The law written on the 
heart, and attested to by conscience, was identified with the natural law. 
Other biblical references to the law written on the heart (for example, Jer. 
31:33; Psalm 40:8; and Heb. 10:16) were likewise taken as witnessing to 
the natural law, and the Ten Commandments were understood as restating 
this natural law, further summarized as love of God and neighbor. 


THOMAS AQUINAS ON THE NATURAL LAW 


Medieval Scholastics worked to develop a systematic account of natural 
law, biblical law, and human law. Cicero served as the primary conduit for 
Stoic thought. Meanwhile, Aristotle’s influence began to mount as his 
works were recovered in the Latin West in the twelfth and thirteenth 
centuries. Thomas Aquinas is widely acknowledged to have forged the most 
powerful medieval synthesis of preceding strands of reflection on the 
natural law, decisively shaping Christian reflection on the natural law up to 
the present. 

Aquinas is concerned with situating the natural law in relation to other 
kinds of law as well as in relation to the virtues. Both law and virtue move 
human persons to the good, with law operating extrinsically (by way of the 
lawgiver’s practical reason), and the virtues intrinsically (by way of the 
agent’s own practical reason). Law in general for Aquinas is “an ordinance 
of reason for the common good, made by one who has care of the 


community, and promulgated.” Eternal law, divine law, natural law, and 
human law are all to be understood in relation to this core definition. 
Aquinas’s emphasis on reason here is striking. We might expect him instead 
to focus on the will and command of a superior or sovereign as obliging or 
constraining those under the sovereign’s rule. He takes note of this 
voluntaristic understanding of law and certainly does think of the law as 
constraining or binding. But law is not whatever pleases a sovereign or 
whatever a sovereign commands. Law is most fundamentally a matter of 
reason, not of will. The will, for Aquinas, is a moving force naturally 
oriented to the good, but it requires direction by reason in order to achieve 
its end. While we certainly grasp various things as good and worthy of 
pursuit, sometimes what we see as good is only apparently good, and 
sometimes we fail to see that something else is more worthy of pursuit in a 
given set of circumstances. The essential reason that law exists is to direct 
all things to the common good. 

The eternal law is identified with divine wisdom, insofar as this serves as 
a type or exemplar of what it is to be ordered to the good. The eternal law 
preexists creation and is coeternal with God; it is essentially Aquinas’s 
translation into Christian terms of Stoic divinity. That the eternal law is 
coeternal with God does not mean that God is constrained by the eternal 
law, however, since it just is divine wisdom. All other laws, in order to 
count properly as such, must be in harmony with the eternal law. All created 
entities are subject to the eternal law in the sense that it determines their 
natures. 

The natural law is the particular way in which humans, as creatures 
capable of responsible self-directed agency, participate in the eternal law. 
The natural law directs humans to fulfill their natural inclinations in ways 
that are suitable to their nature as finite, rational moral agents. Thomas 
made no attempt to offer a comprehensive enumeration of natural human 
inclinations. Rather, he echoed the Stoic tradition in identifying three tiers 
of inclinations: those common to all created substances, those common to 
all animals, and those special to all rational creatures. All are to be pursued 
by humans in a way suitable to their character as rational moral agents. Just 
as we grasp as self-evident that one cannot simultaneously affirm p and not- 
p, aS soon as we understand the meaning of the terms, so also, he argues, we 
grasp as self-evident that action is directed toward something insofar as it is 
conceived of as good. The first precept of the natural law, then, is that good 


is to be pursued and evil to be avoided. This is simply a general restatement 
of what it is to act in a way suitable to a rational moral agent, using 
practical reason in seeking to act in genuinely good and choice-worthy 
ways. In common with all substances, humans naturally seek the 
preservation of their own being but should do so in a way suitable to a 
rational agent. In common with all other animals, humans seek sexual 
intercourse and the education of offspring but should do so in a way 
suitable to a rational agent. And humans also have inclinations special to 
rational creatures—to know the truth concerning God and to live in society. 

While identifying these three tiers of inclinations, Aquinas does not seek 
to draw up a comprehensive list of primary and secondary precepts of the 
natural law. Rather, natural law is for him a way of articulating what it is to 
be a rational creature capable in a limited way of grasping the nature of 
things and God’s intentions for creation and of living reflectively in 
accordance with this knowledge. He is careful to note that practical reason 
is concerned with contingent matters and cannot have the kind of necessity 
and certainty that attaches to speculative reason. What is just under certain 
circumstances may not be just under other circumstances, and practical 
reason must attend to these particulars in order to arrive at good judgments. 
Furthermore, while he considers the most general principles of natural law 
to be self-evident, he emphasizes that some things are self-evident only to 
the wise, since not everyone understands the meaning of the terms. 
Aquinas’s natural law, then, offers no shortcut around moral disagreements 
within human communities. It returns us to the need for the virtues and, in 
his view, for divine grace. Practical reason needs the virtues if is to be 
capable of judging well. 

Human law is needed because the natural law requires further 
specification to meet the needs of particular communities and because those 
lacking in virtue require penalties and constraints in order to act in 
accordance with justice. Divine or revealed law is needed because natural 
law is inherently limited, since the human grasp of the eternal law is finite. 
Human sinfulness further interferes with human knowledge of the natural 
law and the capacity to act according to it. Divinely revealed law provides 
guidance amid this uncertainty. It therefore offers a constraint on humanly 
made law. It also supplements humanly made law by forbidding all sins, 
including those that human law should tolerate. But divine law goes beyond 
human law in another way, because humans are called to an end that 


exceeds the given faculties of human nature. In particular, while Aquinas 
thinks that it is natural for humans as rational agents to recognize that 
happiness is their final end and that happiness consists in knowing and 
loving God and all things in relation to God, he does not think that humans 
naturally have much knowledge of God. Hence, only divine self-revelation 
and the imparting of the theological virtues of faith, hope, and charity, 
which direct humans to God as revealed, make possible friendship—shared 
life—with God. 

Aquinas differentiates between the Old Law, contained in the Old 
Testament, and the New Law of Jesus Christ. The Old Law includes 
ceremonial and judicial precepts along with moral precepts. The ceremonial 
and judicial precepts were particular to the people of Israel, determining 
how they as a people should worship God and institute just relations in their 
society. These do not bind other peoples. The moral precepts, in contrast, 
continue to bind after the coming of Christ, as they are a restatement of the 
natural law. All of these can be reduced to the Decalogue. Jesus’s twofold 
love commandment, to love God and neighbor, is itself a restatement of the 
Old Law, even as Aquinas insists that the New Law is principally the grace 
of the Holy Spirit. While humans direct their own actions and are provident 
for themselves and others, they are limited and dependent on God in their 
agency for the good. 


THE HISTORICAL ROOTS OF NATURAL RIGHTS DISCOURSE 


Medieval Christian thinkers, as heirs to the Roman legal tradition, 
continued to speak of subjective rights (iura) in their discussions of positive 
law. They did not talk of these as human or natural rights; they were rights 
held by inhabitants of particular social roles and positions in society, not 
rights conceived of as held universally by all humans. Indeed, the notion of 
natural rights has been understood by some Christian thinkers as a creation 
of the Enlightenment, bound up with possessive individualism and having a 
corrosive effect on social institutions that mediate between the state and the 
individual, such as families, schools, and churches.* Others have located the 
origin of this individualistic notion of rights in medieval Franciscan poverty 
debates, pinpointing the birthplace of modern atomism in late medieval 
voluntarism’s emphasis on the will.° 


We return below to the broader question of the social impact of human 
rights discourse. On the historical front, it is now clear that the roots of 
natural rights discourse go deep into the thirteenth century and are 


independent of theological voluntarism.° Medieval canon lawyers came to 
understand the natural law as a subjective power inhering in human persons 
and as a basis for a claim against the existing social order. Thirteenth- 
century Scholastics argued, for instance, not just that the rich have an 
obligation to share their surplus wealth with the poor, but that a poor 
individual has a right to the goods needed for survival. In effect, then, the 
medieval canonists invoked a natural right to alms, a right that did not flow 
from an existing positive legal order but rather dictated to that order what 
was just. 

The Franciscan poverty debates represent a further development of this 
discourse concerning rights prior to and apart from positive law. The 
Franciscans, in a radical embrace of evangelical poverty, refused ownership 
(dominium) of property (proprietas), accepting only the use of things 
needed to support life (usus). An intense debate raged over the course of the 
thirteenth century, culminating in a papal declaration that the Franciscans 
could not deny that they had a right (ius) of ownership in the things which 
they used; dominium and usus could not be distinguished when it came to 
consumables. Had they no such right, their use of these things would be 
unjust (iniura). Humankind in the Garden of Eden, prior to the 
establishment of any human law, already possessed the right to use to things 
necessary for life. One result of these debates was a tight conceptual linkage 
between rights and ownership: a right was something possessed by persons; 
it was itself a form of property. It is this linkage between rights and property 
that has fueled the suspicion of rights talk as bound up with possessive 
individualism. 


THE PROTESTANT REFORMATION AND THE SCHOOL OF 
SALAMANCA 


The Protestant emphasis on the Fall into sin has sometimes been interpreted 
as necessitating a rejection of natural law in favor of divine command 
morality. Even if there were a natural law expressing God’s will for 
humankind, the Fall rendered access to that law impossible. Fallen 


humanity must instead look for God’s commands as revealed in scripture. 
In fact, though, there was overwhelming continuity between medieval 
Catholic and magisterial Protestant understandings of the natural law. Both 
accepted the existence of a natural law accessible in principle to human 
reason, apart from revelation. Both agreed that God had revealed this 
natural law in response to human finitude and fallenness. Both looked in 
particular to the Decalogue as the revealed restatement of the natural law, 
while finding in pagan thinkers evidence both of knowledge of the natural 
law and of distortions in that knowledge.’ 

By and large, while the earliest reformers took the natural law for 
granted, their attention focused elsewhere, on the law-gospel dynamic. 
Salvation comes through faith, not obedience to the law, but the faithful 
freely obey the law and rightly coerce obedience from others. The reformers 
tended to refer indifferently to the natural law, moral law, law of God, law 
of the heart, conscience, and the light of nature. As legal authority in 
Protestant territories became concentrated in the state, civil lawmakers were 
tasked with the responsibility of legislating in accordance with the natural 
law, justifying civil and religious rights with reference to the Decalogue’s 
restatement of natural law. In the face of tyrants who flouted natural and 
divine law, however, Lutheran and Reformed thinkers recognized a natural 
duty and right of resistance. 

European conquest and colonization in the Americas provided an 
important new context for developing Christian understandings of natural 
law. The Dominican and Jesuit thinkers who constituted the Spanish School 
of Salamanca played a central role in the conquest. The inhabitants of the 
New World were not governed by revealed law, but they were, by and large, 
held to be capable of knowing and following the natural law. It thus became 
important to specify the content of the natural law apart from appeals to 
scripture. Drawing on principles of Roman law regarded as natural law, 
thinkers like Francisco de Vitoria, Domingo de Soto, and Bartolomé de las 
Casas reflected on such matters as whether the indigenous peoples of the 
Americas had property rights, rights of political sovereignty, and a duty to 
receive missionaries. At times, these theologians denounced the actions of 
conquistadors; often, they cautiously avoided alienating the Spanish crown. 
Sometimes, the results were startling, as when las Casas argued that the 
practice of human sacrifice in the Americas did not violate natural law but 


was rather a misguided but understandable attempt to honor God, and could 
thus not be used to legitimate Spanish wars of conquest. 


MODERN NATURAL LAW 


In the sixteenth century, Catholic and Protestant thinkers alike continued to 
regard scripture as the best and fullest (because revealed) statement of the 
natural law. In the seventeenth century, some thinkers began to regard 
natural law as something that could be constructed independently by reason, 
discerning God’s purposes by reflecting on salient features of human nature. 
Thinkers in the modern natural law tradition, which is associated above all 
with Hugo Grotius (1583—1645), Thomas Hobbes (1588—1679), Samuel 
Pufendorf (1632-94), and John Locke (1632-1704), continued to justify 
their accounts of natural law by reference to scripture, but they were more 
optimistic about human rational capacities and less concerned about human 
fallenness. Human nature could simply be taken as it is (for Grotius, both 
self-interested and sociable), and principles for a flourishing society could 
be derived from that starting point. This was by no means a secular 
enterprise, despite Grotius’s insistence that the natural law would have 
some validity even if God did not exist (just an echo of an old Scholastic 
trope), and regardless of whether Hobbes was or was not an atheist. What is 
true, however, is that modern natural law thinkers opened up the possibility 
for natural law to be regarded as an enterprise independent of theology and 
focused solely on the conditions of the possibility of this-worldly peace and 
stability. This was particularly appealing given the intense disputes over 
scriptural interpretation that had in part fueled the Thirty Years’ War. 
Medieval canonists, as noted above, had on occasion appealed to what 
was right by nature to leverage critique of existing positive law, and had 
begun to develop a notion of subjective rights attaching to individual 
persons apart from an existing social order. They understood that human 
society had taken a variety of forms. Informed by biblical accounts, they 
believed that human society had progressed through a series of stages, 
starting with family-based organization, followed by nomadic pastoralist 
tribalism, and succeeded by settled agriculturalism. Seventeenth-century 
thinkers continued to work with this basic framework, arguing that the 
natural law guides persons and communities in the construction of 


increasingly complex forms of society. The rights that a person has by 
nature differ from those that one holds within political society; within 
society, one relinquishes certain freedoms but gains security. Locke 
regarded persons as answerable to God for fulfilling the divine mandate to 
create peaceful, productive societies. However, the social contract theory 
that he helped to create could regard persons as entering society solely out 
of self-interest; Hobbes, for instance, thought that society could be 
established on a secure basis only if it could be shown that political 
absolutism followed logically from the purely self-interested calculation of 
individuals. 

On Locke’s account, it remains possible to judge a political regime by 
reference to its protection of the natural rights of life, liberty, and property. 
Persons cannot, for instance, give up all natural rights upon entry into the 
social contract, since their duties to God, and therefore also their right to do 
what is requisite to performing those duties, remain. The rights of life, 
liberty, and property are concessionary rights, granted initially by God to 
Adam and Eve together with the commission to be fruitful, multiply, and 
improve the earth for the benefit of all. In the state of nature, humans do not 
own private property, but they have property in themselves and the products 
of their labor. It is by mixing what is already their own with things taken 
out of the common holdings that persons acquire private property, argued 
Locke. Building on Scholastic arguments, he added that private property is 
beneficial to all, since it makes land more fruitful, thereby fulfilling the 
divine mandate. All of these rights are limited by duties to God; suicide is 
not permitted, nor self-enslavement, since persons are not finally their own 
but God’s property, and there is an enforceable natural right of subsistence 
curbing inequities in wealth. 

Critics who regard rights talk as fomenting possessive individualism 
often take particular aim at Locke. Locke, however, regards humans as 
naturally sociable, inclined to trust one another and desire one another’s 
company. Humans unite in society for the end of preserving their property, 
but property for Locke encompasses a person’s life and liberty. More 
importantly, liberty is bounded by the natural law; it is freedom from 
arbitrary power, but also freedom for fulfilling the divine mandate. Yet there 
is something to the accusation that Locke fostered a way of life focused on 
a kind of restless commercial activity of production and consumption. This 
focus is bound up with his understanding of the business for which humans, 


as God’s servants, are sent into the world—to make the earth maximally 
productive. In place of earlier understandings of the human end as 
contemplation of the Good, or acting according to the virtues within the life 
of the polis, or enjoyment of communion with God and neighbor, we find in 
Locke the notion that the happy, flourishing life is a life of industrious 
labor, of tilling and cultivating and making productive. These ideas were 
anything but innocent in the context of European colonial empire; Locke 
used his labor theory of property to justify the expropriation of the lands of 
indigenous peoples, who, he claimed, had failed to mix labor with land and 
render it properly productive.® Locke’s theory of natural law and natural 
rights significantly shaped the classical liberalism of Thomas Jefferson and 
other American Founders, as reflected in the Declaration of Independence, 
the 1776 Virginia Declaration of Rights, and early state constitutions. 


MODERN REJECTIONS AND RETRIEVALS: CATHOLIC AND 
PROTESTANT AMBIVALENCE 


From the eighteenth century onward, even as many Christian theologians 
continued to sustain older traditions of natural law morality, legal, political, 
and economic thought was increasingly carried on quite apart from 
theological reflection. Theological premises were bracketed or absent 
altogether. The anticlerical tilt of the French Enlightenment in particular 
elicited a sharp reaction from the Catholic Church, which embraced what 
was often a rather inflexible and insulated form of neo-Scholastic thought. 
Mounting a rearguard action against the tides of secularism, Catholic 
thinkers argued that bare reason provided access to natural law principles as 
these were understood by the Roman Church; secular thinkers could thus be 
convicted of irrationality, not simply of lack of faith. Natural rights, 
meanwhile, were associated with secular Enlightenment visions of 
individual autonomy and with demands for freedom of religion and 
expression, which were rejected by the Catholic Church. 

Starting with Leo XIII in the late nineteenth century, the Catholic Church 
began to retrieve the vocabulary of human rights, speaking of rights to 
marriage, education, association, and private property, and insisting on the 
interrelationship of rights and duties, with both oriented to the common 
good rather than to individual liberty. Human rights discourse achieved new 


salience in the face of twentieth-century totalitarianism and the Holocaust, 
with the Catholic Church publicly advocating human rights since that time. 
The French Thomist philosopher Jacques Maritain played a particularly 
notable role in bringing about the Universal Declaration of Human Rights 
in 1948. 

Meanwhile, natural law had come to be seen by many Protestants in the 
early twentieth century as an essentially Catholic form of moral thinking, 
unacceptable in its regard for reason as an autonomous standard for 
morality and its disregard for the fallen character of human reason. Karl 
Barth (1886-1968), one of the towering theologians of the twentieth 
century, insisted that the first generation of reformers had rejected natural 
law and looked solely to revealed divine commands. Later Protestant 
Scholastics were seen as having reverted to Catholic errors that 
inadvertently fed rationalism and secularism. Eclipsed during this period 
was an appreciation for natural law as it had long been understood by 
Catholic and Protestant thinkers alike, as a scripturally grounded conception 
of the law of God written in human hearts but only imperfectly accessible to 
fallen human reason and directing persons to the love of God and neighbor. 
Recent decades, however, have witnessed a more adequate historiography 
and a robust retrieval of earlier tradition-embedded understandings of the 
natural law. 


NATURAL LAW BEYOND THE IS-OUGHT FALLACY 


The Universal Declaration of Human Rights, like much liberal rights 
discourse, made no attempt to offer a justification of inherent human dignity 
and equal human rights, simply taking recognition of these as its point of 
departure. Overlapping consensus was sufficient to garner support from 
diverse signatories. Natural rights have had their share of secular as well as 


religious critics, however, starting with their dismissive dubbing by Jeremy 


Bentham as “nonsense upon stilts.” Many secular thinkers continue to 


embrace natural rights as freestanding moral commitments, eschewing any 
effort at grounding. 

There continues, however, to be interest in some quarters in defending an 
account of natural law based solely in autonomous reason, notably the new 
natural law movement associated with Catholic thinkers Germain Grisez, 


John Finnis, and Robert George. New natural law thinkers believe that 
traditional forms of natural law commit the is-ought fallacy first identified 
by David Hume, improperly deriving value claims from factual statements. 
They argue instead that practical reason grasps as self-evident certain basic, 
irreducible goods, while the first principle of practical reason dictates how 
these goods are properly to be pursued in relation to one another, thereby 
constituting the ought. New natural law theory has proven controversial, 


however, with secular and religious thinkers alike questioning its claims 


about self-evident basic goods and the principle of practical reason. 1° 


Recent decades have also witnessed a resurgence of philosophical and 
theological interest in neo-Aristotelian natural law reflection, spurred in 
part by developments in the philosophy of science that have defended 
natural kinds and teleology. These thinkers have argued that human nature 
is itself normative—that is, that ethical norms and virtues articulate what is 
requisite to flourishing as an instance of the human life form.!! Some 
thinkers have asked whether a natural law ethic of this kind is satisfactory 
in the absence of an account of the ground of authority for these natural 
norms. Why take the normativity of nature as decisive? Reference to God’s 


law or purposes for humankind offers a theological response to such 


questions. !? 


Increasingly, contemporary Catholic and Protestant thinkers alike are 
arguing that natural law and natural rights are more, not less, intelligible 
and defensible when understood as integrally related to one another and to a 
theological understanding of creaturely dignity. There are truths concerning 
dignity and flourishing, how this dignity ought to be respected, and how 
flourishing ought to be sought, and these truths flow from God’s cherishing 
of and purposes for God’s creatures. Flourishing here is not reducible to 
survival or reproductive success but is thoroughly normative. So construed, 
natural law reflection evades the is-ought fallacy because the natural is 
itself understood normatively and teleologically rather than empirically. 
Natural law can serve as a standard against which positive law and legal 
rights are assessed, according to which they appropriately honor human 
dignity and promote human flourishing in particular contexts. Christians 
can make common cause here with secular thinkers insofar as overlapping 
convictions emerge, but there is no expectation that bare reason will 
necessarily suffice to ensure agreement on the shape of these ethical 
commitments. The path to consensus proceeds through dialectical reasoning 


between principles and cases, the appeal to analogies between familiar and 
novel cases, and the use of the moral imagination. 
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CHAPTER 43 


CHRISTIANITY AND HUMAN RI 
GHTS LAW 


MARK HILL, KC 


INTRODUCTION 


The development of the modern discipline of human rights law broadly 
dates from the years immediately following World War II, particularly with 
the creation of international treaties designed to give effect to shared 
conceptions of human rights, notably the Universal Declaration of Human 


Rights, proclaimed in Paris on December 10, 1948.! The Charter of the 
United Nations, executed in San Francisco in 1945, speaks of the peoples of 
the participating nation-states being determined 


to save succeeding generations from the scourge of war, which twice in our lifetime has brought 
untold sorrow to mankind, and to reaffirm faith in fundamental human rights, in the dignity and 
worth of the human person, in the equal rights of men and women and of nations large and 
small, and to establish conditions under which justice and respect for the obligations arising 
from treaties and other sources of international law can be maintained. 


The Universal Declaration of Human Rights was one of the early products 
of this new world order, and it was brought to life by a diverse drafting 
group headed by Eleanor Roosevelt. The Universal Declaration articulated 
systematically, for the first time, fundamental human rights to be protected 
the world over. It was followed on September 3, 1953, with what is 
commonly referred to as the European Convention on Human Rights, which 
included the establishment in Strasbourg of a pan-national court charged 
with enforcing compliance with the terms of the convention by contracting 
states in the Council of Europe. Similar provisions are to be found in the 
Charter of the Organisation of American States and the American 
Convention on Human Rights of 1969 and the African Charter on Human 


and Peoples’ Rights of 1986. Such rights are often also found in domestic 
constitutions and expounded in the case law of common law jurisdictions. 
Not yet a century old, human rights law has established itself as a 
mainstream subject at most law schools and as a legitimate area of 
specialization for the legal profession. 

Commentators have long debated the extent to which the drafters of these 
international instruments drew upon Judeo-Christian concepts when 
framing particular suites of interdependent rights regimes. However, 
discussion by and among Christians of these recent formulaic civil concepts 
of human rights, and of religious freedom in particular, has been more 
limited. Human rights law is the product of political forces animated by 
secular (or at best neutral) nation-states. Only recently have legal scholars 
begun—from an overtly Christian perspective—to address human rights 
law, in its modern iteration. While this chapter gives primacy to the 
consideration of religious freedom, seen through the lens of the regulatory 
and other normative instruments of Christian churches, it begins—as it must 
—with a voyage upstream to the people, philosophies, and events that led to 
this vast repository of international instruments and their comprehensive 
statements of human rights law. 


FOUNDATIONS OF MODERN HUMAN RIGHTS LAW 


There is a respectable argument that today’s human rights law does not need 
philosophical, theoretical, moral, religious, or ideological underpinning, as 
it is the outfall not of philosophical norms but of political realities. 
International treaties, such as the Universal Declaration of Human Rights, 
derive their existence not from their philosophical coherence, theoretical 
elegance, or revealed sacred truths but as the expression of a practical, 
workable compromise of competing positions, interests, and worldviews, 
forged in the crucible of the unforgiving world of international diplomacy, 
which, like politics, is the exercise of the art of the possible. John Witte Jr. 
has observed that “human rights are, in no small part, the modern political 
fruits of ancient religious beliefs and practices—ancient Jewish 
constructions of covenant and mitzvot, classic Christian concepts of ius 
(law) and /ibertas (freedom), freedom and covenant, and more.”” But 
human rights law itself, in its contemporary iteration, has its immediate 


origin in harsh postwar geopolitics, although its authors and proponents 
undoubtedly reached into a rich history of tradition for its rationale, 
justification, and substance. It is an easy oversimplification to claim a linear 
progression from Judeo-Christian concepts of dignity, respect, and sanctity 
of human life to the current corpus of human rights law, framed in 
international treaties to which national governments are signatories. Today’s 
human rights law undoubtedly inherits much of its texture and color from 
the belief systems of previous generations going back centuries. 
Christianity has long been a transmitter of morality and ethics, but so also 
have other Abrahamic faiths and world religions. Human rights law is a 
human construct, the product of pragmatism and compromise among 
government leaders at the highest possible level. Thus, there is something 
of an uneasy marriage between contemporary human rights law as 
articulated in international treaties and domestic laws or constitutions and 
its historical underpinnings in terms of doctrine, philosophy, and political 
science. 

For example, the universality of human rights serves to protect 
fundamental rights, including religious freedom for everybody equally, 
whereas from medieval times through the European Reformation, the 
Enlightenment, and beyond, the emphasis was generally on embedding 
freedom of religion for a particular faith group or denomination while at the 
same time persecuting—or at least disadvantaging—those adhering to 
another belief system. The phrase “freedom of religion” (/ibertas religionis) 
was reputedly introduced into Western Christian thought by Tertullian of 
Carthage (c. 160-220), a theologian and lawyer. After decrying the Roman 
persecution of Christians, he wrote, “It is only just and a privilege inherent 
in human nature that every person should be able to worship according to 
his own convictions; the religious practice of one person neither harms nor 


helps another. It is not part of religion to coerce religious practice, for it is 
3 


by choice not coercion that we should be led to religion.” 

The Edict of Milan (313) for the first time guaranteed to Christians 
alongside all other faiths “a public and free liberty to practise their religion 
or cult” and “free permission to follow their own religion and worship as 
befits the peacefulness of our times.”* The edict also recognized the rights 
of Christian groups to own property and places of worship, and the right to 
restitution of properties confiscated in earlier times of persecution. But it 
led to persecution of Jews, pagans, apostates, and heretics, and it led to a 


further imperial edict in 380 legally establishing Trinitarian Christianity. 
The myth of Magna Carta as a declaration of the freedom of the English 
church and the embodiment of fundamental human rights lives on, whereas 
the reality of this and other medieval charters of rights was that they 
advantaged the Christian governing elite, while heretics, Jews, Muslims, or 
Orthodox Christians had no protection under medieval law.° 

Since the middle of the last century, coinciding with the creation of a 
codified human rights law in the pan-national instruments already 
mentioned, there has been a discernible rise in religious pluralism, 
secularism, and humanism. The dominance of North American literature on 
human rights law is suggestive of the settled concept of a strict separation 
of church and state, even though such a cleavage is far from normative in 
Europe, Latin America, Asia, and Africa. Some in the academy have come 
to portray law and politics as sealed off from the corrosive influences of 
religion and belief. Undoubtedly there are echoes of the philosophy and 
political science of former centuries in the present-day articulation of 
human rights law. But the subject is better appreciated when more narrowly 
focused not on the generality of human rights, human dignity, personhood, 
and cognate considerations—about which a very great deal has been written 
—but instead on the specificity of human rights law as it exists today, 
which is more obviously a product of postwar, and largely secular, forces. 
Accordingly, our exploration now turns to a discussion of how religious 
freedom is understood by Christians. 


CHRISTIAN UNDERSTANDINGS OF HUMAN RIGHTS 


Religious freedom is generally the starting point for a Christian 
understanding of human rights. Such understanding generally mirrors 
secular concepts as expressed in international law, although the dominant 
rationale may be different. For Christians, freedom is an essential to faith, 
because, in the words of the World Council of Churches, “God’s redemptive 
dealing with men is not coercive.”’ The Roman Catholic Church has a rich 
concept of religious liberty. Dignitatis Humanae (1965), the Second Vatican 
Council declaration on religious liberty, places religious freedom within 
traditional church teaching on human dignity. Religious freedom is the 
cornerstone of a society that promotes human dignity. It is fundamental to 


human flourishing. It requires the state to help create conditions for religion 
to flourish, and as humans are social beings, religious liberty also has an 
associational element, according autonomy and self-governance to religious 
institutions. Thus, “religious freedom [should] be everywhere provided with 
an effective constitutional guarantee and respect be shown for the high duty 
and right of man freely to lead his religious life in society.” 

The worldwide Anglican Communion has a less sophisticated account, 
although the Lambeth Conference endorses the Universal Declaration of 
Human Rights, asserting “each person’s freedom of thought, conscience and 
religion” as an “absolute right.”? The laws of member churches do not 
directly address the nature of human rights. However, the Principles of 
Canon Law Common to the Churches of the Anglican Communion (2008) 
recognize two types of right, inherent and acquired: “All persons, equal in 
dignity before God, have inherent rights and duties inseparable from their 
dignity as human beings created in the image and likeness of God and 
called to salvation through Jesus Christ.”!° In addition, all the faithful, 
ordained and lay, enjoy such rights to government, ministry, teaching, 
worship, sacraments, rites, and property as may flow from their human 
dignity, baptism, the duties of others, and the law of that church. !! 

Such ideas are also prevalent in Protestant churches. The United 
Methodist Church acknowledges “all persons as equally valuable in the 
sight of God,” each with “inherent dignity,” and it asserts “the right of all 
religions and their adherents to freedom from legal, economic, and social 
discrimination.” !? The law of the Presbyterian Church in Ireland warns 
against constraining anyone’s religious beliefs or invading their rights of 
conscience. Similarly, in 2017, the General Council of the World Baptist 
Alliance understood that religious freedom is “a gift of God to all people,” 
regardless of denomination or religion, and it committed itself to the 
language enshrined in Article 18 of the Universal Declaration of Human 


Rights.!° 


CHRISTIANS AS ADVOCATES OF HUMAN RIGHTS LAW 


Christian churches frequently assert for themselves a corporate right or duty 
to advocate for human rights, or they exhort such advocacy from their 


members. Roman Catholic canon law asserts, “The Church has the right 
always and everywhere to proclaim moral principles, even in respect of the 


social order, and to make judgments about any human matter in so far as 


this is required by fundamental human rights or the salvation of souls.”!* 


However, there is no specific canonical duty to promote religious liberty in 
society. By way of contrast, the Lambeth Conference of 1998 spoke of the 
responsibility of Anglicans as advocates of religious liberty. The conference 
called on “all faith communities, especially the Christian Church, to 
acknowledge our responsibility to mobilize our spiritual, moral and material 
resources” to promote such liberty. It also called on “governments of all the 
nations our Churches represent to strive for creation of just and free 


conditions for people of all religions” to practice their beliefs freely.'> 
In a similar vein, the constitution of the Lutheran World Federation 


imposes a duty on the federation to promote peace and human rights.!° A 
“Council Statement on Religious Freedom” in 2013 called upon member 
churches and the ecumenical community to strengthen their commitment to 
freedom of religion, to cooperate in promoting and defending it in their own 
societies and internationally, and to intercede with both state and religious 
authorities for the defense of individuals or groups whose religious 


freedoms are being curtailed.'’ Furthermore, the law of the United 
Methodist Church contains requirements to defend religious freedom; to 
combat acts of hate or violence based on religious affiliation; to support 
policies and practices that ensure the right of every religious group to 
exercise its faith free from legal, political, or economic restriction; and to 
promote the right of all religions and their adherents to freedom from legal, 
economic, and social discrimination. 

The rich ecclesiology and doctrines of Orthodox Christianity merit 
comment, as they are less frequently referenced in Western literature. As the 
ecumenical patriarch, Bartholomew, presciently observed, 


Unfortunately, the Orthodox Church is often accused of neglecting the world for the sake of 
spiritual life, of being centred on worship and liturgy and ignoring social problems, of turning 
solely towards the future, to the Kingdom of God to come, disregarding the present and the 
current challenges. Nevertheless, the Holy and Great Council of the Orthodox Church, which 
was convened in June 2016 on the island of Crete, proved the opposite. It addressed the main 
contemporary challenges and named as such: secularization, scientism, individualism, the 
ecological crisis, globalization, violation of human rights, famine, violence, injustice, military 


conflicts, religious fundamentalism, the refugee and migrant crisis and others.!® 


However, an Orthodox appreciation of human rights is predicated upon an 
understanding of their original historical context and the pragmatic political 
forces that led to their modern formulation and expression. One 
commentator envisions Orthodox churches as “connected critics” of human 


rights in plural democratic states. 1° 

Mention should also be made of second-generation and third-generation 
human rights. Second-generation human rights are fundamentally 
economic, social, and cultural in nature and seek to guarantee equal 
conditions and treatment to all citizens irrespective of gender, race, religion, 
sexual orientation, disability, age, etc. They include a right to be employed 
in reasonable conditions and rights to food, housing, and health care. Such 
rights are embodied in Articles 22 to 28 of the Universal Declaration and in 
the International Covenant on Economic, Social, and Cultural Rights. While 
aspirational in nature, the duty of government is in the realization of these 
positive rights. Third-generation human rights go beyond the mere civil and 
social to focus on collective concepts, such as community or people. 
Largely undefined and untested jurisprudentially, they include the right to 
self-determination, to economic and social development of natural 
resources, and to participation in cultural heritage. There is a focus on 
intergenerational equity and sustainability. Christians have been in the 
forefront of promoting these rights, with faith leaders such as the pope, the 
ecumenical patriarch, and the archbishop of Canterbury urging governments 
to take measures to combat climate change.”” The G20 Interfaith Forum has 
provided for global lobbying to promote such issues, including such diverse 
objectives as protecting the planet, providing drinking water and shelter to 


those in need, and promoting the accommodation of religion in the 


workplace.*! 


On the basis of the legal evidence summarized above, an ecumenical 
Christian law panel (formed in Rome in 2013 with experts from eight 
denominations) issued a “Statement of Principles of Christian Law” in 
2016, which recognized as a fundamental principle of Christian law that 
all humans, having been created in the image of God, share an equality of 
dignity and fundamental human rights, and affirmed that Christian churches 
should protect and defend human rights for all people in society.”° 

A number of prominent church leaders are well known for their 
promotion of human rights. Pope John Paul II, whose active priestly 


ministry in Poland coincided with the rise of the Solidarity movement in 
opposition to egregious human rights abuses by the Communist government 
in Warsaw and elsewhere in the Eastern Bloc, used his position as pope to 


lobby for the promotion of human rights law worldwide.** Likewise, 
Archbishop Oscar Romero, canonized by Pope Francis in 2018, 
courageously spoke out against human rights violations against the most 
vulnerable people and defended the principles of protecting lives, 
promoting human dignity, and opposing all forms of violence. Romero 
became archbishop of San Salvador in 1977 and made regular radio 
broadcasts denouncing the government for its egregious violations of 
human rights law. He paid the ultimate price for his interventions when he 
was shot dead on May 24, 1980, as he was celebrating mass at the altar of 
his cathedral. 


HUMAN RIGHTS LAw AS A MEANS OF ECUMENISM 


The ecumenical movement exists to pursue greater visible unity among 
Christian churches. The laws of most churches carry a duty to engage in 
ecumenism on the basis that all churches belong to the church universal,” 
but the question arises whether ecumenical collaboration extends to the 
promotion of human rights law in civil society. The World Council of 


Churches has issued a number of documents on religious freedom7° that 
show how it may also serve as an instrument of ecumenism. The 
Declaration on Religious Liberty was adopted at the First Assembly of the 
World Council of Churches, held in Amsterdam in 1948. Religious freedom 
is identified in the preamble as a key Christian priority. 


An essential element in a good international order is freedom of religion. This is an implication 
of the Christian faith and of the world-wide nature of Christianity. Christians, therefore, view ... 
religious freedom as an international problem. They are concerned that [it] be everywhere 
secured. In pleading for [it], they do not ask for any privilege to be granted to Christians that is 


denied to others.2’ 


As its preamble makes clear, the rights declared in the Declaration on 
Religious Liberty are to be recognized and observed for all persons, without 
distinction as to race, color, sex, language, or religion. The declaration 
states four distinct rights, clearly drawn from the text of the international 


human rights instruments emergent at the time—namely, freedom to 
determine belief, freedom of religious expression, freedom of association, 
and freedom of institutional autonomy. 

A further document, “On Religious Liberty,” was adopted by the Third 
Assembly of the World Council of Churches, held in New Delhi in 1961. 
Noting that humankind is threatened by many forces that curtail or deny 
freedom, the text declared that there was an urgent need to reinvigorate 
efforts to ensure that every person has the opportunity for the responsible 
exercise of religious freedom. It identifies a Christian basis for religious 
liberty as “a distinctive human right based on the inherent dignity and 
inalienable rights of all members of the human family.” Duties attend the 
right: “The freedom with which Christ has set us free calls forth 
responsibility for the rights of others. The civil freedom which we claim in 
the name of Christ must be freely available for all to exercise responsibly.” 
Accordingly, it is the corresponding obligation of governments and of 
society to ensure the exercise of these civil rights without discrimination. It 
is for the churches in their own life and witness, recognizing their own past 
failures in this regard, to play their indispensable role in promoting the 
realization of religious freedom for all.?8 

In 2003, the World Council of Churches Commission on International 
Affairs produced a further document, Religious Freedom and Liberty in the 
Emerging Context, which described protecting religious freedom as a 
“shared obligation: between State and Church, between the churches 
themselves, between individual Christians and the churches themselves, 
[and] between Christians and people of other faiths.””’ The Faith and Order 
Commission in 2013 expressly declared religious freedom to be one of the 
fundamental dimensions of human dignity.°° It can therefore be seen that 
the task of promoting and supporting human rights laws in civil society, for 
the benefit of people of all faiths and of all faiths and none, is a key 
component of the ecumenical endeavor. Unity in this common cause has 
become part of both the content and the objective for fully engaged 
ecumenism. 


CHRISTIANS AS BENEFICIARIES OF HUMAN RIGHTS LAW 


As a matter of secular jurisprudence—domestic constitutional law together 
with international norms—Christians are beneficiaries of human rights law, 
both as individuals and in the institutions by and through which their faith is 
made manifest.! They have both personal and associational autonomy, 
which is articulated explicitly or by implication in their own church law or 
practice. While church and state are independent, they are cooperative 
guardians of freedom of religion and of human rights more generally. The 
state fosters collective religious liberty in recognizing a church’s legal 
entity status in civil law, which is itself an expression of the church’s 
autonomy and self-governance.*” For the Roman Catholic Church, there is 
no authority but from God. It is the role of the state to defend and promote 
the common good of civil society. However, in their own domain, the 
political community and the church are independent from one another and 


autonomous, but they should develop a mutual cooperation in favor of the 


welfare of all.’ Canon law itself recognizes the qualified applicability of 


state law to the church: “When the law of the Church remits some issue to 
the civil law, the latter is to be observed with the same effects in canon law, 
in so far as it is not contrary to divine law, and provided it is not otherwise 
stipulated in canon law.”*4 In turn, unjust laws are not be binding in 


conscience.’ Anglicans broadly share this approach with regard to their 
view of the state, cooperation with it, the applicability of civil law, recourse 
to state courts in disputes among the faithful, and deference to the state. 
Churches assert their own freedom, their institutional autonomy, and their 
separation from the state—but at the same time they cooperate with it*° and 
obey its law, unless the faith itself is threatened. 

It is a matter of topical debate whether individual members of Christian 
churches can bring claims under human rights law against the institutional 
church to which they belong. The archbishop of Canterbury has been 
criticized for not condemning Anglican bishops in Ghana for expressing 
support for Ghanaian legislation criminalizing homosexuality. Each 
national or regional church of the Anglican Communion is autonomous, so 
the archbishop has no authority or jurisdiction over his fellow prelates in 
Ghana. But the failure to condemn so egregious a violation of human rights 


law might properly be interpreted as demonstrating a lack of moral 
leadership. 


CONFLICTS BETWEEN CHRISTIANITY AND HUMAN RIGHTS LAW 


International treaties such as the Universal Declaration of Human Rights 
bring together a clutch or suite of rights that must be read together. They are 
mutually supportive but can, on occasion, come into conflict. Very few 
rights are absolute; the majority are qualified, although the qualifications 
may be narrowly drawn and fall to be strictly interpreted. The European 
Convention on Human Rights has written the qualifications into the text of 
the rights. Thus Article 9(2) provides that freedom to manifest one’s 
religion is subject only to such limitations as are prescribed by law and are 
necessary in a democratic society in the interests of public safety; for the 
protection of public order, health, or morals; or for the protection of the 
rights and freedoms of others. It is for the judiciary, however, to determine 
whose rights prevail when there is a conflict. Useful interpretative tools, 
such as the Punta del Este Declaration on Human Dignity for Everyone 
Everywhere (2018), celebrate the recognition of human dignity at the core 
of the panoply of human rights instruments, and promote the concept of 
maximizing human dignity for all whenever rights come into conflict. 

Some practical examples may assist. The parents of some pupils at a state 
school in England were prevented from authorizing teachers to inflict 
physical chastisement on their children in accordance with their 
interpretation of biblical teaching. The Judicial Committee of the House of 
Lords recognized that this amounted to an interference with the parents’ 
Article 9 right to manifest their freedom of religion but concluded that the 
interference was justified. The rights of the child not to be injured 
prevailed.” A Christian couple operating a small bed-and-breakfast 
business were prevented from limiting their customers to married opposite- 
sex couples, as they regarded homosexuality to be contrary to Christian 
doctrine. The United Kingdom Supreme Court held that they had opened 
their home to the public as a business, and it was unlawful to discriminate 
in the provision of services on the grounds of sexual orientation, 
irrespective of the couple’s bona fide religious beliefs.°* In the case of 


abortion, the Christian doctrine that human life is sacred from the moment 


of conception has not received judicial support.°? 


CONCLUSIONS 


There is very little difference between secular understandings of human 
rights law and specifically Christian understandings, save that religious 
freedom particularly and human rights more broadly are generally 
understood by Christians as a gift of God. Christians assume for themselves 
a duty to promote human rights in civil society. For some, the duty is 
imposed by church teaching; for others, by church law or guidance (soft 
law); for many, by both. While churches benefit from collective human 
rights under civil law, they also assert, in their internal regulation, claims to 
religious freedom in the form of institutional autonomy, and they provide 
for cooperation with the state and compliance with secular legal provisions. 
However, the pattern that emerges is that the churches reverse the image of 
human rights in civil law when it comes to the regulation of their own 
internal affairs. Civil law begins with human rights and moves to limits on 
their exercise. Church law begins with duties of the faithful and moves to 
wider rights of conscience. 

Human rights law is a necessary element of the Christian faith. The state 
should recognize, promote, and protect the religious freedom of churches 
corporately and of the faithful individually. The free pursuit of religious 
truth is a universal value, and the state should respect and facilitate this. 
Christians should be advocates of human rights law for all in civil society. 
Churches should cooperate together in the promotion of such rights in civil 
society as part of the ecumenical enterprise for greater visible Christian 
unity. On the basis that all the faithful in a church are equal in dignity by 
virtue of their baptism, a church should promote human rights law, which, 
in its current iteration in the Universal Declaration on Human Rights Article 
1, serves as a constant and enduring reminder: “All human beings are born 
free and equal in dignity and rights. They are endowed with reason and 
conscience and should act towards one another in a spirit of brotherhood.” 
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CHAPTER 44 


CHRISTIANITY AND THE LAW 
OF RELIGIOUS FREEDOM 


STEVEN D. SMITH 


INTRODUCTION 


Religious freedom, we might fairly say (with appropriate clarifications), is a 
modern invention, so it is natural enough that the credit, or the blame, for 
religious freedom is often bestowed on that forge of modernity—the so- 
called Enlightenment. But this attribution is a mistake. It would be more 
accurate to say that religious freedom has primarily been the product of 
Christian or Judeo-Christian sources and influences, shaped, to be sure, by 
modern circumstances and channeled through Enlightenment themes (such 
as constitutionalism and natural or human rights). 

This chapter reviews those Christian sources and influences. It also calls 
attention to the urgent issue: if religious freedom is a product of 
Christianity, then as Christianity declines in its public influence in a post- 
Christian world, is religious freedom destined to decline along with it? And 
should that question concern us? 

First, though, the clarifications. Historically, just as a factual matter, 
humans have in various societies enjoyed varying degrees of latitude within 
which they could profess and live by a diversity of religious faiths. In 
ancient Rome, for example, a wide variety of cults devoted to a sprawling 
diversity of deities was for the most part permitted—and indeed 
encouraged, and sometimes required—to flourish. Historians like Edward 
Gibbon have accordingly celebrated the Romans’ ostensible tolerance of 
religious pluralism. Yet this tolerance, if it can be called that, did not reflect 
the endorsement of anything like a “right to religious freedom.” As J. A. 
North has observed, 


If there was tolerance it was not tolerance born of principle. So far as we know, there was no 
fixed belief that a state or individual ought to tolerate different forms of religion; that is the idea 
of far later periods of history. The truth seems to be that the Romans tolerated what seemed to 
them harmless and drew the line whenever there seemed to be a threat of possible harm; only, 


they saw no great harm in many of the cults of their contemporary world.! 


Today, in contrast, by religious freedom, we typically understand 
something like a legal or philosophical commitment to the idea that people 
have a right—a moral and probably a legal right—to profess and practice 
their diverse faiths, even when those faiths deviate from government 
policies or social norms. This right is not absolute, to be sure; it can be 
overcome by an overriding public interest. And interpretations of the 
strength and scope of the right will vary and will be subject to (sometimes 
fierce) contestation. Even so, it is the commitment to this basic idea, 
reflected in national and state constitutions and in international treaties and 
documents, that we typically have in mind today when we refer to religious 
freedom. 

In that sense, religious freedom seems to be a modern invention. But the 
invention can be understood as the culmination of longstanding Christian or 
biblical themes and commitments. Three themes are particularly important. 


THE DIGNITY OF THE PERSON 


The notion that individual humans have inherent worth or dignity and that 
this dignity is a foundation for claims to rights was not embraced by ancient 
philosophies and civilizations. In the Roman Empire, for example, slavery 
flourished, and masters were entitled to use their slaves in any way they 
chose, sexually or otherwise. Women were confined to the home or 
consigned to prostitution. And unwanted babies were routinely exposed or 
abandoned—left on a street corner or outside city walls where, as Philo of 
Alexandria observed, “all the beasts that feed upon human flesh visit the 


spot and feast unhindered on the infants.”” All of this was standard, 
accepted practice. 

How, then, did the notion come about that every individual, however 
lowly or uncouth, enjoys some sort of innate dignity deserving of respect— 
a dignity and respect that might be embodied in natural or human rights and 
codified in law? It was a long and complicated process, but one 
development seems to have been crucial—namely, the widespread 


acceptance of the Hebrew and Christian doctrine of the imago Dei, or the 
belief that every human, however humble, is made “in the image of God” 
and, indeed, is in some real sense a child of God so that, as Jesus taught, to 
injure or disrespect one of “the least of these” (Matt. 25:40 NIV) is to 
disrespect God himself. 

Thus, in an essay carefully assessing the ancient sources and influences, 
historian Kyle Harper shows that “none of the classical political regimes, 
nor any of the classical philosophical schools, regarded humans as 
universally free and incomparably worthy creatures. Classical civilization, 
in short, lacked the concept of human dignity.” This concept was introduced 


by the biblical concept of the imago Dei. In this way, “Christianization 


created the grounds for the development of human rights.” 


To say that humans have rights, however, is not to say that they have a 
right to religious freedom in particular. While the Judeo-Christian belief that 
every person is in the image of God provided the predicate for rights in 
general, the right to religious freedom was rooted in two more specific 
Christian doctrines. 


THE Two SOVEREIGNS 


The New Testament relates how the first of those doctrines was articulated 
by Jesus in response to the question whether it was permissible to pay taxes 
to Caesar. The question was intended as a trap: if Jesus answered yes, he 
would alienate zealous Jewish patriots, but if he said no, he would be guilty 
of subverting Roman authority. But Jesus outwitted the questioners. Noting 
that Caesar’s image was inscribed on the coinage, Jesus instructed, “Render 
therefore unto Caesar the things that are Caesar’s, and unto God the things 
that are God’s” (Matt. 22:21 NIV). 

This instruction, which later Christians took very seriously, implied the 
existence of two independent authorities, or jurisdictions, each of which 
imposes legitimate obligations on us. In ensuing centuries, this dualistic 
theme would be sounded over and over again—by Augustine with the 
metaphor of the “two cities,” and by Luther and Calvin with the imagery of 
the “two kingdoms.” 

Familiar and even axiomatic as this understanding may seem to many 
people today, it directly challenged the understandings of classical antiquity. 


Cicero had explained, 


Among the many institutions ... created and established by our forebears under the inspiration 
of the gods, nothing is more famous than their decision to commit to the same men both the 
worship of the gods and the care of state interests; the result was that the most illustrious 
citizens might assure the upholding of religion by the proper administration of the state and the 
upholding of the state by the careful interpretation of religion.4 


Following the collapse of the Roman Republic and the rise of the empire, 
this unity of authority continued: Augustus and his imperial successors held 
the highest religious office, Pontifex Maximus. 

Nor did the next major power to conquer large parts of what had been the 
Roman Empire embrace the concept of dual jurisdictions. Bernard Lewis 
explains that “classical Islam recognized a distinction between things of this 
world and things of the next, between pious and worldly considerations.” 
But “the dichotomy of regnum and sacerdotium, so crucial in the history of 


Western Christendom, had no equivalent in Islam.”° 

The idea of dual jurisdictions was not immediately assimilated with the 
Christianization of the Roman Empire after Constantine, nor were its 
implications obvious or uncontested. On the contrary, the ensuing centuries 
would be the scene of numerous struggles, fought by both pen and sword, 
over the meaning and arrangement of the temporal and spiritual 
jurisdictions. In the late fifth century, resisting the efforts of the emperor 
Anastasius to impose the Monophysite doctrine on the church, Pope 
Gelasius would firmly declare that there are two powers or authorities by 
which this world is governed—the priestly power and the royal power—and 
it is not for the latter to interfere in the affairs of the former. In the eleventh 
century, in a campaign for libertas ecclesiae, or freedom of the church, 
Pope Gregory VII resisted the traditional royal prerogative over the 
appointment of bishops; that struggle led to a series of memorable events, 
including the pope’s excommunication of the king (later emperor) Henry 
IV, Henry’s show of contrition as the ragged and barefoot monarch 
implored pardon for three days in the Alpine snows outside a castle in 
Canossa where Gregory was staying, and later the pardoned Henry’s 
assault, driving Gregory out of Rome to die in exile. The same campaign 
for freedom of the church would lead to the martyrdom of Archbishop 


Thomas Becket at Canterbury Cathedral a century later.° 


Despite these setbacks, the principle of freedom of the church gained 
acceptance and would come to be enshrined in Magna Carta in the 
thirteenth century. The American commitment to a separation of church and 
state, though arising centuries later, can be understood as a modern 
embodiment of that ancient principle. Indeed, in 2012, in a case called 
Hosanna-Tabor Evangelical Lutheran Church v. EEOC, the US Supreme 
Court invoked the Magna Carta provision on church freedom as precedent 


for a ruling that government could not impose on a church institution 


policies that would interfere with the church’s internal governance.” 


Still, the path from Canossa and Canterbury to the First Amendment of 
the US Constitution and its interpretation in Hosanna-Tabor was a winding 
and bumpy one. The medieval struggle for freedom of the church suffered 
what seemed a decisive defeat in the sixteenth century as monarchs like 
Henry VIII effectively took control of the church. José Casanova observes 
that, following the Reformation, “the churches attempted to reproduce the 
model of Christendom at the national level, but all the territorial national 


churches, Anglican as well as Lutheran, Catholic as well as Orthodox, fell 


under caesaropapist control of the absolutist state.’® 


Yet the campaign for freedom of the church was not so much terminated 
as diverted. It was diverted into new places—like Massachusetts, where the 
Puritans instituted their own version of the commitment to separate 
jurisdictions. Thomas Curry explains that a secularist separation of the sort 
Americans contemplate today would have been “unthinkable” for the 
Puritans. Nonetheless, 


the New England clergy limited themselves to religious affairs. They created no ecclesiastical 
courts to enforce marriage laws, probate wills, or assign fines for moral lapses. New England 
clerics, although on request they could and did give advice to the secular governments, could 
not hold civil offices, as the English bishops did. Nor did excommunication in New England 


deprive a person of secular rights.” 


Even more important, the commitment to freedom of the church was also 
diverted into new channels. Probably the most important of these came to 
be known as freedom of conscience. 


“LIBERTY IN THE THINGS OF GOD” 


How did this happen?!” As the visible, official church was being subjected 


to the domination of rulers like Henry VII, new conceptions of the church 
were arising among Protestants. Catholic teaching had emphasized the 
indispensable role of the institutional church—and of priest-administered 
sacraments—as instruments of mediation connecting humans to God. 
Protestants, by contrast, favored a priesthood of all believers and a more 
direct relation between the individual and God. In Protestant thinking, as 
John Witte Jr. explains, “each individual stands directly before God, seeks 


God’s gracious forgiveness of sin, and conducts life in accordance with the 


Bible and Christian conscience.””!! 


Protestants were hardly all of one mind on these subjects, to be sure, and 
they still valued an institutional church as a fellowship of believers and as a 
conduit through which the word of God is conveyed. But the central locus 
of encounter between God and humans had shifted from the external, 
visible church to the individual conscience. We might say, with perhaps a 
touch of overstatement, that in Protestant thinking, the individual 
conscience became the church—the “inner church,” so to speak. And as the 
conscience came to assume the role of the church, the medieval ideal of 
freedom of the church naturally developed into an ideal of freedom of 
conscience. 

In this way, the campaign to keep the church independent of royal 
jurisdiction was partially reconfigured as a commitment to keeping the 
conscience free from secular regulation. Brian Tierney explains that “the 
old claim that the church ought not to be controlled by secular rulers was 


now taken to mean that the civil magistrate had no right to interfere with 


any person’s choice of religion.” !? 


The theme was vigorously articulated by the eighteenth-century 
Connecticut legislator and Yale rector Elisha Williams, in an essay 
revealingly, if cumbersomely, titled “The Essential Rights and Liberties of 
Protestants: A Seasonable Plea for the Liberty of Conscience, and the Right 
of Private Judgment, In Matters of Religion, Without any Controul from 
human Authority”: “If christ be the Lord of Conscience,” Williams insisted, 
“the sole King in his own Kingdom; then it will follow, that all such as in 
any Manner or Degree assume the Power of directing and governing the 


Consciences of Men, are justly chargeable with invading his rightful 


Dominion; He alone having the Right they claim.”!* This basic idea could 
swell into the notion that government had no jurisdiction over the inner 
realm of thought. In this vein, even a caustic critic of Christianity like 
Thomas Paine might make use of the historical commitment: “My own 
mind is my own church,” Paine declared.'4 

It would be misleading, though, to depict this commitment to freedom of 
conscience as a purely Protestant notion. The importance of conscience had 
been stressed in Christian thought from the earliest times and had been well 
recognized both in medieval canon law and by thinkers like Thomas 
Aquinas. The fiercely Catholic Thomas More had been a martyr for 
conscience; his letters and his discussions on the subject with his beloved 
daughter, Margaret, are still studied for both their historical and theological 
importance. 

More generally, the commitment to conscience was in a sense a 
crystallization and corollary of the novel nature of the Christian religion. 
Ancient pagan religions were mostly communal efforts to secure the favor 
of the gods for the upcoming harvest or battle. On that understanding, for an 
individual to say, “I don’t think Pll participate in this sacrifice to Zeus 
because I’m not sure whether I really believe in him” would have been 
approximately as cogent as for a modern citizen to tell the Internal Revenue 
Service, “I’ve decided not to pay any taxes this year because I’m not sure I 
entirely approve of what this government is doing.” Christianity, by 
contrast, had been from the beginning a faith aimed not at communal 
prosperity in this world but instead at the eternal salvation of the individual 
person. That salvation had always been tied to a purity of heart and belief 
that needed to be personal and that would have no efficacy unless it was 
sincere and uncoerced. 

Thus, even the earliest Christians had stressed the futility of forced faith. 
Less than two centuries after Jesus, the Christian lawyer and apologist 
Tertullian had argued forcefully for the essential voluntariness of religious 
faith. And the fourth-century Christian author Lactantius, adviser to 
Constantine, had written eloquently on the theme: “Liberty has chosen to 


dwell in religion. For nothing is so much a matter of free will as religion, 


and no one can be required to worship what he does not will to worship.”!> 


This theme was reiterated by Christians through the centuries and it was 
endlessly repeated by more modern advocates of religious toleration like 


Roger Williams, John Locke, and, later, James Madison. “Forced worship 
stinks in God’s nostrils,” Williams thundered; it is a form of “soul rape.” 
Locke made a similar point in more sedate tones: “All the life and power of 
religion consist in the inward and full persuasion of the mind; and faith is 
not faith without believing.” Consequently, forced professions of faith, “far 
from being any furtherance, are indeed great obstacles to our salvation, ... 


add[ing] unto the number of our other sins those also of hypocrisy, and 


contempt of his Divine Majesty.” !6 


These themes carried over to the American founding. James Madison’s 
renowned “Memorial and Remonstrance against Religious Assessments,” 
written during the campaign for religious disestablishment and freedom of 
conscience in Virginia, asserted that religious coercion is futile because “the 
duty which we owe to our Creator and the Manner of discharging it ... can 
be directed only by reason and conviction, not by force or violence.” That 
campaign culminated with the adoption of Thomas Jefferson’s seminal 
Virginia Statute for Religious Liberty. The statute’s eloquent preamble 
declared that “Almighty God hath created the mind free” and that 
governmental coercion in matters of religion is “a departure from the plan 
of the Holy Author of our religion, who being Lord both of body and mind, 
yet chose not to propagate it by coercions on either, as was in his Almighty 


power to do.”!’ 


LOOKING BACKWARD: UNIVERSAL RIGHT OR CONTEXT- 
CONTINGENT MODUS VIVENDI? 


Jefferson was at pains to make sure that the Virginia Statute was printed up 
and published throughout Europe so that its ideas could spread. But perhaps 
he didn’t need to do that: the basic ideas were there already, and long had 
been. Although the Virginia Statute was a major political achievement, 
religious freedom was hardly a uniquely American idea: as noted, Jefferson 
and Madison themselves were drawing on ideas that had been repeatedly 
articulated through the course of the Christian centuries. Indeed, a copy of 
Tertullian’s writings pleading for freedom in matters of religion was part of 
Jefferson’s impressive library. 

Thus, the convergence of these Christian ideas—the inherent worth or 
dignity of the individual, the separation of temporal and spiritual 


jurisdictions (or separation of church and state), and freedom of conscience 
or the essential voluntariness of religious faith—provided the foundation for 
the modern notion of religious freedom as it came to be embodied in state 
and national law and international law documents. 

A critic might ask, however, Why did it take seventeen centuries— 
centuries punctuated with inquisitions, crusades, pogroms, and religious 
persecutions of various sorts—for these Christian seeds to bear fruit? 

The summary answer would say that it was the circumstances of early 
modernity—the breakup of Christendom, the resulting proliferation of 
Christian faiths, the necessity for some sort of solution to the warfare 
among these various faiths known as the wars of religion—together with 
Enlightenment commitments to limited government, rule of law, and 
individual rights that allowed these ideas to come to fruition in their 
modern, legalistic form. That answer seems right as far as it goes, but it 
raises further questions about the relation between Christianity and religious 
freedom. 

More specifically, was the modern commitment to religious freedom the 
true and correct implication of Christian doctrine, albeit one that took 
Christians centuries to realize fully—so that the right to religious freedom 
should be viewed (and, ideally, should have been viewed) as a universal 
human right, applicable (subject to some local variations, no doubt) in all 
times and places? Or, rather, is the commitment to religious freedom a more 
contingent implementation of the Christian themes, appropriate perhaps in 
many modern circumstances—in particular under conditions of pervasive 
pluralism—but not mandatory and perhaps even inapt under other 
conditions? 

Today the Christian proponents of religious freedom typically seem to 
favor or perhaps assume the first of these alternatives. Robert Wilken’s 
recent study presents religious freedom as something that Christianity just 
demonstrably required from the beginning, even if many Christians failed to 
realize that fact. John T. Noonan Jr. describes the commitment to religious 
freedom as having the force of a mathematical demonstration. Thus, with 
respect to the arguments that Madison would assert in the “Memorial and 
Remonstrance” and elsewhere, Noonan writes that “at twenty-two 
[Madison] had seen what government and religion required—seen it in the 
transparent clarity with which a brilliant mathematician perceives a new 


relationship of numbers.”!* Although the Roman Catholic Church had long 


appeared to oppose some of the central tenets of modern religious freedom 
—in the nineteenth-century Syllabus of Errors, for example—the 
declaration Dignitatis Humanae by the Second Vatican Council endorsed 
the central principles of religious freedom as the correct conclusion of what 
the document appeared to present as eternal truths. 

This view of the matter would be consistent with Charles Taylor’s 
argument that “modern culture, in breaking with the structure and beliefs of 
Christendom, also carried certain facets of Christian life further than they 
ever were taken or could have been taken within Christendom.” Taylor 
suggests that “the affirmation of universal human rights” is one of these 


Christian commitments that could only be realized in a “modern, secularist 


culture.”!? 


This is a common view today—and a flattering one. It has the gratifying 
feature of implying that after centuries of confusion and darkness that 
engulfed our ancestors, we in our time have finally arrived at the correct 
position—a position that is at the same time enlightened and Christian. The 
view also has the embarrassment of implying, however, that earlier 
Christian luminaries, including some who helped decisively in shaping 
Christian doctrine and who could hardly be called unreflective—Augustine 
and Aquinas, for example, or Thomas More—somehow failed to 
comprehend obvious aspects of the faith that today are readily appreciated 
even by people who are barely theologically literate. 

A different understanding was advocated by Father John Courtney 
Murray, SJ, who is often given credit for helping to bring about the Catholic 
embrace of religious freedom in and following Vatican I. Murray forcefully 
articulated the Christian bases for religious freedom, including those 
discussed here—in particular the “dual sovereigns” rationale. But he also 
argued against what he called “theologians of the First Amendment, 
whether Protestant or secular.” The American constitutional commitment to 
religious freedom, he contended, was “the work of lawyers, not of 
theologians or even of political theorists,” and the First Amendment religion 
clauses should be viewed as “articles of peace,” not as “articles of faith.” 
Murray discussed the factors in America—including religious pluralism, a 
large mass of unchurched citizens, and the predominance of commercial 
activities and purposes—that had made some such religious settlement 
essential as a foundation for community and civil peace “under a given set 
of conditions.” At the same time, Murray cautioned that American religious 


freedom was not merely “a question of sheer pragmatism, much less of 


expediency in the low sense.”?? Community, civic peace, respect for the 
proper limits of secular government: these were and are eternal values. But 
their implementation will vary with different conditions. 

Murray’s position suggests a different interpretation of the relation of 
Christianity to religious freedom. The themes discussed in this chapter—the 
dignity of the individual person, the duality of jurisdictions, the necessarily 
uncoerced nature of saving faith—are Christian teachings that are not 
limited to particular contexts. (And thinkers like Augustine and Aquinas 
surely appreciated and accepted those principles.) What those principles 
entail for governance, however, may vary with different conditions: a policy 
that is appropriate for one time and place may not be suitable for a different 
time and place. 

To say this, of course, is hardly to excuse everything that has been done 
in the name of Christianity to dissenters or minorities—the inquisitions, the 
pogroms. Principles may be susceptible of different forms of 
implementation, but there will also be actions and policies that simply and 
flatly transgress those principles. The point is only that variations in the 
practical meaning and implementation of principles are to be expected. 

On this view, something like the separation of church and state reflects a 
basic Christian tenet that may be implemented in different ways under 
different circumstances. And the proper response to particular controversies 
(Should religious pacifists be exempted from military service? Should 
government subsidize publicly oriented but religiously sponsored activities 
or institutions?) cannot simply be read straight from Christian dogma. A 
prudent respect for context, culture, tradition, and the contingencies of 
positive law will enter into the deliberations. 


LOOKING FORWARD: DOES RELIGIOUS FREEDOM HAVE A 
FUTURE? 


This chapter has argued that modern commitments to religious freedom are 
the product of longstanding Christian themes or rationales. If this is true, 
then one question, considered in the previous section, is why it took so 
many centuries for these Christian themes to culminate in a commitment to 
religious freedom. But there is also a forward-looking question: if religious 


freedom is indeed the product of Christian rationales, then as the world 
moves into a post-Christian period in which those rationales are no longer 
deemed admissible as a basis for law and public policies, what will happen 
to religious freedom? 

The question has considerable urgency today. To be sure, at least for the 
moment, the US Supreme Court seems strongly committed to protecting 


religious freedom.*! In ordinary politics and popular culture, religious 
freedom is increasingly seen as in conflict with more recent but, for some, 
more compelling commitments typically presented in the language of 
equality or nondiscrimination. Thus, in 2015, when the state of Indiana 
enacted a religious freedom statute almost identical to one that the US 
Congress had enacted two decades earlier with virtually unanimous 
approval, the law was seen by some as a threat to LGBTQ rights, so the 
state and the statute were promptly and shrilly denounced by all manner of 
corporate, governmental, athletic, and media figures. And in a 2016 report 
perhaps ironically titled “Peaceful Coexistence: Reconciling 
Nondiscrimination Principles with Civil Liberties,” Martin Castro, chair of 
the US Civil Rights Commission, described “religious freedom” and 
“religious liberty’ as hypocritical “code words for discrimination, 


intolerance, racism, sexism, homophobia, Islamophobia, [and] Christian 


supremacy.” 


In the academic field, scholars increasingly debate whether there is any 
viable rationale for singling out religion for the special legal protection or 
“heightened scrutiny” given to other matters, such as speech, race, abortion, 
or marriage. Opinions differ, of course, but increasingly the scholars’ 
answer seems to be no. The title of a book by one well-known academic 
provocateur makes the point: Why Tolerate Religion??? Even those who 
reach this conclusion have to acknowledge that the commitment to religious 
freedom is explicitly embedded in the text of the relevant laws and the 
implementing case law, but they naturally will tend to favor interpretations 
that minimize the protection given to religion. 

The outcome of these controversies is at present very much in the 
balance. And the outcome will surely depend not just on the merits of 
theoretical articulations but on other on-the-ground factors—including, 
obviously, the extent and fervor of religious faith (or lack thereof, or 
opposition thereto) in the various societies and political communities. The 
decline in religious belief and commitment experienced decades ago in 


European nations is now becoming visible in the United States, which until 
recently seemed to be the exception. If this trajectory continues, we might 
anticipate an accompanying decline in the commitment to religious 
freedom. 

Then again, the world and, in particular, the United States have 
experienced periodic unanticipated revivals or Great Awakenings. Time will 
tell. 

A relaxation of the commitment to religious freedom would matter most 
obviously and directly to religious believers. But the consequences could be 
more general, and more portentous. Rajeev Bhargava reports that “states 
that fail to protect religious freedom usually trample on other freedoms 


too.”** Nor is this connection accidental. Historically, religious freedom 
was one of the earliest recognized rights, one that gave rise to other rights 
such as freedom of speech. And there was a logic to this linkage. The 
principles that supported religious freedom in particular—the dignity of the 
individual, the idea that earthly government is limited in its jurisdiction, the 
emphasis on freedom of belief and voluntariness in fundamental matters— 
have provided the undergirding for human rights generally. 

Thus, in his “Memorial and Remonstrance,” James Madison contended 
that the right to religious freedom “is held by the same tenure with all our 
other rights.” Madison continued: “Either, then, we must say that the will of 
the Legislature is the only measure of their authority, and that in the 
plenitude of this authority, they may sweep away all our fundamental rights; 
or, that they are bound to leave this particular right untouched and sacred.” 

Religious freedom, in short, arose in modern conditions but as the 
culmination of Christian themes. Whether this freedom can survive and 
prosper in a post-Christian environment is currently an open question. A 
good deal (not just religious freedom narrowly conceived) may hinge on the 
answer to that question. 
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CHAPTER 45 


CHRISTIANITY AND RELIGIOU 
S FREEDOM IN THE ASIAN CON 
TEXT 


LI-ANN THIO 


INTRODUCTION 


The advent of Christianity in the vast, diverse continent of Asia predates 
Western Christendom and the waves of European colonialism commencing 
in the fifteenth century that Christianity is often associated with. The 
Apostle Thomas visited Kerala, India, as early as 52 on and Nestorian 
Christianity reached China in 635, when the Syriac missionary Alopen was 
received in the Tang Dynasty capital of Chang’an as the bringer of the 
“luminous religion”; the first Christian church was built there in 638.? The 


mother of Kublai Khan? numbered among the Nestorians attending the 
thirteenth-century Yuan Dynasty court, and when the Jesuit Matteo Ricci 
arrived in seventeenth-century China, he wrote of the remnants of ancient 
Christian communities. Similarly, the Portuguese discovered the 
foundations of a Chaldean church in Malacca after their 1511 arrival in the 
Malay Peninsula.’ 

Nonetheless, it is Christianity’s association with Western or European 
colonialism that has detrimentally affected its image as a foreign threat to 
indigenous Asian cultures and religious beliefs, which are often bound up 
with communal identities. Christianity has been cast as a Western religion, 
part of the imperialist “civilizing” project that elicited past eradication 
campaigns, as in seventeenth-century Japan and that sustains contemporary 
suspicion or rejection of the faith. Such sensitivities stem from a 
humiliating past of political, military, and cultural subjugation by Western 
colonial powers and from the memory of Western missionaries “scoffing at 


the ‘native idolators’”’ while flaunting their religion’s superiority. The 


vision of missionaries as agents of Western colonial expansionism has some 
historical basis, as when France and Germany proclaimed protectorates 
over Christian missionaries in China to consolidate their influence.® As 
colonial powers were perceived as Christian countries, Christianity was 
perceived as legitimating colonial power, even if no colonial government 
directly supported missionary activities but rather facilitated them primarily 


to tend to the pastoral needs of traders and bureaucrats living in colonial 


societies.” 


Invoking the “messy imbroglio of Christianity and colonialism”! may 
stem cynically from nationalist sentiments, in which religion is tied to the 
dominant majority culture, or from reactive insecurity, in which Christian 
evangelism is seen to deplete a religious community of its members, 
diminishing its power base. This reaction occurs, for example, where Dalits 


(untouchables), who occupy the bottom rung of the Hindu caste hierarchy 


in Nepal and India, undergo religious conversions. |! 


Although Asia may be considered the cradle of Christianity, it has 
ironically “become ‘alien’ in its own home,” largely because the “history of 
Christianity in Asia is either forgotten or ignored even by the Asian 
Christians themselves.”!* Consequently, the foreign or imperial quality of 
Christianity in Asia remains a persistent trope in political discourse, 
deployed to stir up hostility or ill will against the faith, even though Asia’s 
engagement with Christianity predates the West, and world Christianity 
today is post-Western, shifting to the Global South. 

The Western self-perception of being Christianity’s “indispensable 
custodian” was disrupted by its spread, “without Western missionary 
agency,” in remote societies experiencing spontaneous mass conversions, 
such as among the Karens in nineteenth-century Burma or the Montagnards 
in Cambodia.!* Thus, Christianity achieved “global range” without relying 
“on the practice of empire, with all its attendant burdens.” !4 Christianity has 
also become indigenized in rejecting Western denominationalism, with 
strongly proselytizing, antiecumenical and antiforeign independent 
churches arising, for example, in the China of the 1920s under the 
leadership of Watchman Nee and John Sung, even in the face of a 
continuing xenophobic hostility to Christianity. Despite religious 
persecution, Christianity has flourished in many parts of Asia. 


Notwithstanding the suppression by the Community Chinese Party (CCP) 
since the birth in 1949 of the People’s Republic of China (PRC), the 
contemporary homegrown house church movement is rapidly growing, as 
twentieth-century Protestant Christianity has transformed from a foreign 


missionary church “buffeted by surging antiforeignism’”!> to a thriving 
indigenized twenty-first-century spiritual movement,!° decoupled from 


Western culture and shaped by native agency in localizing the Gospel.!’ 


Indonesia has also seen the rapid growth of indigenized churches for the 


Maluku and Batak people, for instance. !® 


The world’s biggest megachurch, the eight-hundred-thousand-strong 
Yoido Full Gospel Church, is in South Korea, where 30 percent of the 


population is Christian, three-quarters of them Protestants. South Korea is 
one of the world’s greatest overseas missionary-sending countries,!” as is 
China, through such initiatives as the Back to Jerusalem movement.?” 

In the main, Christians in Asian states are religious minorities existing 
within multireligious settings, where Buddhism and Hinduism were 
widespread since the second century of the Common Era, and Islam from 
the seventh century. Asian Christians have considered it imperative to 
secure constitutional and legal guarantees of religious freedom, both in 
terms of the absolutely protected forum internum (freedom of religious 
belief) and the qualified forum externum, relating to the individual or 
communal expression of religious belief in terms of worship, rituals, diet, 
dress observances, teaching, and propagation of the faith. The latter is 
limited by the public goods of public order, health, and morality and may 
involve regulating matters like religious dress, processions, or religious 
animal slaughter through reasonable or proportionate restrictions. 
Experience reflects the “outsized role”?! Christian minority communities in 
certain Asian states have played in defending religious freedom and related 
human rights. 

In Asia, Christianity, together with Islam and Buddhism, is commonly 
classified as a missionary religion.” Although Christian attitudes toward 
the desirability of religious freedom have historically been ambivalent”? 
and, sometimes, a perversion of biblical Christianity, the particular strain 
manifested in certain Asian contexts reflects two key mutually reinforcing 
ideas supportive of religious liberty and constitutionalism at the individual 
and collective level, which this chapter focuses on. 


FREEDOM OF CONSCIENCE 


The first idea supporting religious liberty is a conception of religious 
freedom as an individual right predicated on freedom of conscience. This 
includes the freedom to have, not to have, or to change religious belief 
based on inward persuasion, as embodied in Article 18 of the Universal 
Declaration of Human Rights, and consequently to live life based on 
religious convictions without undue state interference.”* A corollary of the 
liberty of conscience as a natural right is the right of religious propagation, 
to hear alternative religious perspectives. This liberty stands in opposition 
to apostasy, blasphemy, and antipropagation laws and, indeed, the contested 
view held by those like Thomas Aquinas that civil authorities ought to 
punish apostates and heretics as an erring conscience could lead to 
wrongdoing—a_ stance that sixteenth-century Anabaptists rejected. 
Religious freedom should turn on free will and not force, as it is a 
“fundamental human right, a privilege of nature ... that every man should 


worship according to his own convictions.””> Belief in God, as distinct 
from empty ritual, cannot be coerced (Is. 29:13). This idea flows from the 
dignity of humanity, created in the imago Dei (image of God) as truth- 
seeking moral creatures with the capacity to reason and to choose to love 
and worship God. Religious propagation should flow from persuasion, 
facilitated by an environment of religious pluralism, tolerance, and respect 
for viewpoint diversity, so that followers of all creeds may preach their 
message, and individuals can freely come to authentic faith (Acts 17:27). 
The state ought to be impartial between faiths in order to secure an 
environment where religious groups can peacefully coexist and practice 
their faiths, including religious propagation and voluntary individual 
religious conversions. 

In contrast to this position, classical Islamic legal tradition criminalizes 
blasphemy and condemns apostasy with capital punishment. For example, 
those who convert out of Islam in Malaysia, Brunei, and Pakistan may 
suffer criminal sanctions. Intolerance toward religious propagation is 
embodied in antipropagation legislation designed to insulate members of 
the dominant religious majority from religious evangelism by other faiths, 
whether the majority is Buddhist (Sri Lanka, Bhutan), Hindu (India, Nepal), 
or Muslim (Malaysia, Brunei). Conversion out of Islam is not considered a 


personal choice; it implicates the public interest, not only because Muslims 
are subject to special religious duties but also because Muslims consider it 


their responsibility “to save another Muslim from the damnation of 


apostasy,”~° 


State. 

From Hindu and Buddhist perspectives, the propagation of Christianity, 
with its absolute-truth claims, requirement of exclusive allegiance, and 
support of the right to change religious membership, is viewed as not only 
divisive but offensive. This perspective flows from the absolutist position 
and relativist view that all religions are equally valid, which breeds 
resentment toward any religion’s claim to being superior. Missionary 
religions are seen to place nonmissionary religions on an unduly 


as apostasy is seen to undermine the security of the Islamic 


competitive, disadvantageous footing.” The right to convert out of a 
religion is considered unnecessary, given syncretic practices or the view 
that one may hold multiple religious affiliations simultaneously. From this 
perspective, the concept of religious freedom cannot be divorced from the 
concept of religion, so that critics allege that a conception that encompasses 


freedom to change religion is a “Western” idea? and a cover for predatory 


proselytism.”” 


While Christian and liberal views may espouse voluntarist religious 
choices, Hindu and Buddhist views may emphasize the right to retain one’s 
faith or not to be harassed by other faiths. In Buddhist-majority Bhutan, for 
example, the National Assembly in 1979 prohibited the preaching of 
Christianity, ° which is considered a foreign influence that hurts the 
sentiments of the Bhutanese people, contrary to Buddhist values, and which 
undermines familial harmony and national unity. More tolerance was shown 


toward proselytizing Hindu sects; since Hindus and Buddhists “worship 


almost the same gods and goddesses, there have been no problems so far.”*! 


The Bhutanese prime minister in 2001 insisted that believing one holds the 
“right religion” and had to convert another person from a wrong religion 
created social rifts, constituting “the worst form of intolerance.”?? Only 
Buddhism and Hinduism are legally recognized in Bhutan, where the 
official intolerance toward religious persuasion stems from a paternalistic or 
protectionist outlook seeking to insulate a favored religion from challenge, 
pursuant to preserving the nation’s cultural or spiritual heritage. Hostility 


toward Christianity exists, despite the recognized contributions of Jesuits in 


developing the education system.’ 


DISTINCTION BETWEEN RELIGIOUS AND POLITICAL AUTHORITY 


The second key idea supporting religious freedom in Asia is the 
differentiation of religious and political authority—making due rendition to 
Caesar and to God (Mark 12:17). This form of separating powers, the 
sacred from the secular, contributes to constitutionalism by guarding 
individual and religious group autonomy and limiting the power of 
totalizing secular states, or states that protect a preferred religion as a public 
institution. Religious minorities enjoy greater protection where the state is 
impartial and evenhanded in its treatment of religious groups within a 
secular order. This is a position many Christians as minorities have 
advocated for, as a constitution guaranteeing only one religion paves the 
way for minority faiths to be assaulted.*“ In contrast, forms of Buddhist and 
Islamic constitutional orders in Asia have accorded primacy and preferential 
pecuniary and nonfinancial treatment to the specific religion they identify 
with, entangling their governments in the project of preserving a particular 
religious orthodoxy. 


Even Catholic-majority Timor-Leste and the Philippines have formally 


adopted secular democratic forms,’ even if the Catholic Church plays a 


prominent, albeit not necessarily determinative, role in sociopolitical affairs 
and public morality.*° In the Philippines where the 1987 Constitution 
entrenches the principle of separation of church and state, the expression by 
the church of its moral views in democratic discourse is understood as “part 
of the religious freedom guaranteed by the Constitution.”*’ By placing 
spiritual matters beyond temporal state jurisdiction, the constitution checks 
state power insofar as the state has no role in converting unbelievers, 
correcting heretics, or directly promoting or preferentially supporting a 
particular faith. This protection may be secured through guaranteeing 
religious institutional autonomy and forms of legal pluralism under a 
constitution of pluralism and consensus seeking, rather than one of absolute 
truth. Furthermore, religious groups as intermediating institutions act as a 
buffer between the state and individual. 


In the Asian context, religious freedom has been closely aligned with 
questions of political freedom and self-determination; the Catholic Church 
in Timor-Leste and the Philippines divested itself of its Portuguese and 


Spanish colonial association and became the champion of democracy?’ in 
allying with populist movements against foreign invaders and local 
authoritarian rulers. The local Timorese Catholic Church affirms that 
national cultural identity is “rooted in the Judeo-Christian tradition”; this 
has legitimated the church’s mandate of political intervention as part of 
pastoral care in defending human dignity and the nation’s moral 
foundations while it has resisted Indonesian military atrocities and, later, the 
communist values of Timorese national liberation movements.’ 
Catholicism has become indigenized, with Tetum replacing Portuguese as 
the liturgical language in 1982. The church operated as a site of political 
and cultural resistance against Indonesian occupation (1975-1999), during 
which 96.9 percent of the population embraced Catholicism. As of 2020, 
some 90 percent of Filipinos profess Christianity,*! and the Catholic 
leadership considers Catholicism part of being authentically Filipino,” 
despite the constitutional nonestablishment of any religion. 

In northeast Asia, Christian groups played a significant role in shaping 
the first Republic of Korea, appreciating the close association between 
religious and political freedom in rejecting Marxist-Leninist 
authoritarianism as they witnessed the Iron Curtain descending upon North 
Korea. Christians and their family members in particular undergo repressive 
religious persecution in torture camps in the Democratic People’s Republic 
of Korea, where Christianity is seen as “deeply Western and despicable” 
by the state, which is driven by the secular religion of juche ideology. This 
ideology sustains the Kim dynasty’s cult of personality and demand of total 


fealty to their godlike leaders.“ In other communist regimes, such as China, 
which see religion as the opiate of the masses, religions, including 
Christianity, are strictly controlled to preserve the absolutist state. The 
violation of religious freedoms reveals the vulnerable condition of Christian 
minorities in need of protection. 

Thus, religious freedom, including rights of conscience, and the 
distinction between church and state as championed by Christians in Asia 
resonate with the values underlying expressive freedoms and constitutional 
democracy, resisting the overreaching claims of an all-powerful state. 


RELIGIOUS FREEDOM: FREEDOM TO CHANGE RELIGION AND THE 
RIGHT TO PROPAGATE ONE’S FAITH 


Christian minorities have been at the forefront of initiatives in the making 
of constitutions in order to safeguard religious freedom through individual 
rights guarantees and in advocating for a brand of state secularism that does 
not privilege any religion but rather facilitates a free marketplace of 
religious ideas. 

This work is apparent in the formulation and inclusion of Article 25 of 
the Indian Constitution, adopted after Constituent Assembly deliberations in 


1949. The principle of secularism was constitutionalized by the 42nd 


Amendment in 1976 and is ameliorative in nature,” empowering states to 


bring about social reform by requiring certain public Hindu institutions to 
be open to all Hindu classes, in a country where Hindus make up 80 percent 
of the population. Under Article 25, all persons have the right “to freedom 
of conscience and the right to freely profess, practice and propagate 
religion” in ways that maintain “public order, morality and health.” The 
constitutional religious freedom guarantees of Malaysia and Singapore, 
both former British colonies, find their genetic roots in Article 25, albeit 
with modifications. 

For Christians, religious evangelism is the litmus test of religious 
freedom, and thus, including a constitutional right to propagation was 
largely the initiative of the Christian minority, spearheaded by a joint 
committee of the Catholic Union of India and the All Indian Council of 
Indian Christians, sparking spirited debate.*° The initiative attracted the 
support of those who believed a secular state tolerated all religions and that 
such right was central to protecting the rights of all religious minorities. 
Constituent Assembly member K. M. Munshi noted that the Indian 
Christian community emphasized the term propagation because this was a 
fundamental faith tenet, not because “they wanted to convert people 


aggressively”; he likened this to the exercise of free speech rights that may 


or not been designed to persuade listeners.“ 


Detractors of the proposal, many from the Hindu community, argued that 
no other constitution recognized such right as “a fundamental and 
justiciable right.” A chief objection was the link between propagation and 
conversion, which was not considered a legitimate aspect of religious 


freedom. This objection flowed from the Gandhian vision of universalist 
Hinduism, which holds that all religions are of equal validity, rendering 
proselytism “a profoundly unspiritual act” insofar as it went beyond sharing 
spiritual insights into a desire to promote religious conversion.*? In this 
view, Hindus could remain Hindus while embracing a non-Hindu faith.’ 
This perspective contrasts with the view of Indian Christians that it was 
dogmatic to assert the sameness of all religions; they rejected the distinction 
between propagating religion and making converts, as the goal of 
propagation was conversion by persuasion.*! Clearly, some Hindu leaders 
feared that this clause, in facilitating missionary religion, would engender 
the “complete annihilation” of Hindu culture, insofar as this clause could be 
“a device to swallow the majority in the long run” in the name of minority 


protection..* Eventually, the compromise was to include the right to 
propagate with the understanding that this did not protect coercive 
conversions, despite warnings of communal strife and fears that the 
economically straitened lower castes would “embrace Christianity” for the 
“status”? of equality it conferred; this compromise came with admonitions 
that the Christian community must avoid the bad example of past 
missionaries who threw “mud” on other religions.>4 

Subsequently, the contours of religious freedom were truncated by 
euphemistically termed “freedom of religion” acts, ostensibly to restrict 
“unethical” religious conversions and to preserve communal harmony. This 
effort harks back to the derogatory idea of “rice Christians,”°? whom 
missionaries in times past apparently targeted to induce conversions 
through cash and other incentives. Typically, public-order legislation such 
as the 2003 Gujarat Freedom of Religion Act 24 prohibits conversions from 
“one religion to another by the use of force or inducement or by fraudulent 
means.” The stated rationale of the Act was to protect innocent people in the 
depressed classes from exploitation and to enable them to practice their 
religion freely, thereby preserving public order by preempting the work of 
“certain subversive forces to create social tension.”°° This restriction is 
prone to abuse, as terms like allurement are vaguely defined and may 
encompass any form of material or intangible temptation, which could 
include a prayer of blessing or charitable act of providing meals, while 
force includes threat of divine displeasure. Such legislation also requires 
putative converts to give notice to local magistrates on pain of being fined. 


This legislation undermines the secular state, is unduly onerous, and has 
fostered “mob violence”? by Hindu ultranationalists against religious 
minorities. The privileging of Hindutva ideology in order to preserve Hindu 
dominance is evident in the inconsistent nonrequirement of notice for 
reverting back to one’s original religion (i.e., if a former Hindu reconverts 
to Hinduism).° 8 The constitutionality of such laws has been upheld, with the 
Supreme Court holding that the right to propagate only entailed transmitting 
one’s religion by exposition of its tenets, such that a person purposefully 
seeking to carry propagation to its logical end of religious conversion would 
“impinge on the freedom of conscience.”*” This position was criticized for 
failing to consider the key issue of whether evangelism was a central tenet 
of Christianity and the view that propagation per se did not violate free 
conscience but instead gave “a meaning to freedom of choice,” whereby 
knowledge informed one’s decision to adopt a religion voluntarily when 
persuaded of its truth.°° 

Other Hindu-majority states, such as Nepal—formerly a Hindu kingdom 
and now a secular state—constitutionally bar religious conversions in order 
to protect religion “handed down from the time immemorial.”°! Similarly, 
Buddhist-majority states like Sri Lanka, where Buddhism is accorded 
“foremost place” under Article 9 of the Constitution, also seek to curb 
religious propagation to protect the primacy of the national religion. The Sri 
Lankan Supreme Court upheld illiberal restrictions on minority religious 
freedoms, in finding unconstitutional a private bill to incorporate a Catholic 
order whose object was to spread knowledge of Catholicism and which ran 
orphanages and schools. Such activities were considered as alluring 
vulnerable people through improperly pressuring conversions in exchange 
for material benefits, as Article 10 only protected the right to manifest a 
religion and to adopt a religious belief by choice, not a right to propagate 


faith. Imparting educational and vocational training to youth was viewed as 


threatening “the very existence of the Buddha Sasana. ”6? 


Restrictions on free conscience and freedom to propagate faith are also 
evident in the Malaysian Constitution, which was a product of Anglo-Malay 
drafting.® Despite early discomfort, Article 3, which recognizes Islam as 
the federation’s religion, was included. The original understanding was that 
Article 3 was ceremonial in nature and that it did not detract from Malaya 
as a secular state or affect the civil rights of non-Muslims. The era of 


Malay-Muslim sultans ruling as the religious and political leaders of their 
Muslim subjects terminated with the secularizing advent of British colonial 


rule. Thereafter, the administration of Muslim law was confined to matters 


of family and personal law, which was validated via “secular fiat.”°* 


During the Reid Constitutional Commission hearings in 1957, the 
Malaysian Christian Council general secretary, expressing the general view 
of Indian and Chinese minorities, advocated for following the Indian 
example, as “it would be proper” for the new state to be “a secular one” that 
did not accord “favours or privileges to any one religion.”©> Nonetheless, in 
addition to Article 3, other current provisions, such as Article 12(2), 
authorize state funding of Islamic institutions. The religious freedom clause 
of Article 11, like the Indian clause, recognizes the right to profess and 
practice religion, but Clause 4 authorizes the enactment of federal or state 
legislation to “control or restrict the propagation of any religious doctrine or 
belief among persons professing the religion of Islam.” This source of this 
authorized restriction was Malay-Muslim social anxiety over the activities 
of Christian missionaries and the fear that proselytism among Muslims 
might be legalized.© Antipropagation legislation makes it an offense to 
proselytize Muslims, punishable by imprisonment, fines, or caning, in some 


cases.” Apostasy is also an offense for a Muslim wanting to convert out of 
Islam, and offenders may be subject to compulsory religious rehabilitation. 
Furthermore, a high court has held that since Article 160 defines a Malay as 
a person who speaks the Malay language, conforms to Muslim custom, and 
“professes the religion of Islam.” A Malay “remains in the Islamic faith 
until his or her dying days,” as religious freedom under Article 11 “is not 
freedom of choice of religion.” This state ascription of Malay identity and 
conflation of ethnicity and religion seems to foreclose individual choice in 
religious matters, with the identity and integrity of the dominant religious 
majority trumping individual liberty. Islam is further privileged through 
state-sponsored proselytism directed at converting the Indigenous Orang 


Asli, offering material inducements such as houses and televisions to watch 


Islamic religious programs. 


In contrast, Singapore, on seceding from the Malaysian Federation in 
1965, aversely viewed the Malaysian religious freedom model and the 
state’s protective posture toward Sunni Islam. Instead, while recognizing 
the Malays as the indigenous people, the Singapore constitution contains no 


ascription of racial or religious identity and adopts a voluntarist conception 
of religious identity. Its Article 15 religious guarantee borrows from the 
Malaysian Article 11 but expressly leaves out the reference to restrictive 
antipropagation laws, despite a proposal to retain this made before the 
Constitutional Commission in 1966. The commission considered an 
antipropagation law that would have accorded special treatment to a 
particular religion to be “inappropriate” within Singapore as a “democratic 
secular state.”’° The commission apparently rejected the view of the United 
Malay National Organisation (UMNO) political party, whose chairman 
stated that it was very difficult for the Malay community to accept a non- 
Muslim as a Malay. ”! Instead, the commission favored the view, as 
expressed by a Christian Malay priest, Reverend Adam Ibrahim, that the 
constitution should not define a Malay as one professing Islam, and any 
definition should be restricted to the practice of Malay customs and 
traditions.’* The high court affirmed that Article 15 is premised on 
“removing restrictions to one’s choice of religious belief,’ a form of 


“accommodative secularism.”’*> The government has appreciated that the 
liberty to proselytize is integral to missionary faiths like Christianity 
(“bearing witness” Heb. 3:5 NIV) and Islam (dakwah, “preaching’’). 
Through instruments like white papers, the government has articulated soft 
constitutional law norms, which are hortatory but generate expectations of 
compliance. According to these guidelines, evangelism should be done 
responsibly, without denigrating the faith of others, as aggressive and 
insensitive propagation is considered to be threatening to religious harmony 
within a religiously plural setting, which may be regulated by various laws. 
As a matter of policy, the government has discouraged Christians from 
ageressively evangelizing the Malay-Muslim community. 

Thus, the state is agnostic toward matters of ultimate concern, places no 
legal barriers to choice of faith, and regulates religious expression in order 
to maintain civil peace rather than to protect a revealed truth. The National 
Council of Churches of Singapore, a major Christian association, has 
affirmed that the gospel should be shared in a respectful manner, eschewing 
the denouncement or denigration of other faiths to avoid sowing ill will 
among different religious groups, as maintaining racial and religious 


harmony is a key public good.” 


COMMUNISM AND DEMOCRACY: FOE AND FRIEND TO RELIGIOUS 
FREEDOM 


Christianity and its espousal of religious freedom, which is allied with 
democratization and political freedoms, has served as a tool of 
anticommunism and a challenge to authoritarian rule in Asian states like 
China and North Korea, where communism triumphed after World War II. 
As Christianity requires some degree of church-state separation and entails 
loyalty to an authority that transcends the state, communist regimes view 
Christianity with hostility; their brand of militant atheism seeks to subjugate 
religion as a competitor social force and to monopolize public power. 
Christian participation was key to the nation-building process in South 
Korea, where the churches formed an alliance against communist atheism. 
Korea, previously a vassal of China for centuries, was the colony of Japan 


from 1910 to 1945. It was thus possible to be “both Christian and a 


nationalist,” as Christianity was not considered a foreign religion, and 


many Korean Christians actively participated in the early twentieth-century 
nationalist struggles against foreign Buddhist-Confucian powers. 

After the Korean War of 1950-1953, two states emerged. The experience 
of witnessing the animosity toward and brutal suppression of Christian 
churches by the North Korean communist regime—which killed thousands 
of church leaders and precipitated the flight of Protestant refugees to the 
south—crystallized a hardline anticommunism among the influential 
Christian minority in the south, which constituted 2 to 3 percent of the 
population in 1945, multiplying to 28 percent by 2022. This was a full pivot 
away from the original thinking that cooperating with the communists, who 
shared aims of modernization and social justice, was possible. 

As the Cold War began, many Christian politicians and church leaders 
played a prominent role in establishing South Korea, with the United 
States’ support, as an independent nation in order to curb Soviet expansion 
in the Korean Peninsula. They concluded that communist aims were 
incompatible with religious freedom and their vision of a democratic nation 
founded on Christian principles. Political freedom would buttress religious 
freedom,’’ and the first pro-American president, Methodist Syngman Rhee, 
expressed hope that South Korea would become “the first Christian nation 


in Asia.”’® This was not a desire for a state church or medieval theocracy 


but a recognition of the normative desirability of Christian values 
manifested in the historical flowering of democracy in Christian cultures, 
the experience of self-governance in Protestant church congregations, and 
values that curb materialism and promote modernization, human dignity, 


and equality for women.” Christianity thus became integral to the state’s 
anticommunist ideology. 

In contrast, socialist one-party regimes in Asia severely restrict religious 
freedom. Although Article 68 of the North Korean Constitution states that 
citizens have “freedom of religious belief’—granted through approvals to 
build religious buildings and to conduct religious ceremonies—religion 
cannot be used “as a pretext for drawing in foreign forces or for harming 
the State or social order,” including the constitutionally enshrined “socialist 
state of Juche.” This restriction sustains a Stalinist secular religion that 
demands the worship of the ruling Kim family.*° Christians who engage in 
religious activity or who contact foreign coreligionists outside state- 
controlled houses of worship are brutally persecuted through torture, 
incarceration in political prison camps, or executions. 

The same impulse to enact severe religious persecution is evident in other 
socialist states, such as Laos. For example, Hmong Christians have suffered 
extrajudicial killings and arrests, have had their Bibles confiscated and their 
women raped, have been dispossessed of their property, have had their 
crops and livestock destroyed, and have been pressured to renounce their 
faith. Protestant Christianity is viewed in Laos by state officials as an 


American or imperialist import that threatens communist rule.*! Certain 
religious activities with state approval may be conducted under the 2002 
Decree on Religious Practice, though activities the state determines 


“socially divisive” may be banned.*” 
In modern China, both the humiliating history of the nineteenth-century 


Opium Wars and engagement with foreign powers and communist ideology 
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sustain a xenophobic hostility toward Christianity as a Western influence. 
Mao Zedong recalled that Western missionaries had lauded the era of 
“unequal treaties” as God’s will, solidifying Western political and economic 
aggression with cultural imperialism. The ruling Chinese Communist 
Party (the CCP) today demands exclusive allegiance and fears that 
Christianity may mobilize forces to challenge its rule,*° threatening national 
security. The 1982 PRC Constitution enshrines socialism as the prime 


imperative, while Article 36 recognizes freedom of religious belief and the 
protection of “normal” religious activities that do not affect public order or 
public health or interfere with the state’s education system, in which 
students are taught that religion is a “feudal superstition” and impediment to 
progress. Furthermore, religious matters are not to be subject to “control by 
foreign forces.” All CCP members must be atheists and renounce any 
acquired religious beliefs. Officially recognized religious groups, such as 
the Protestant Three-Self Patriotic Movement and Chinese Catholic 
Patriotic Association (CCPA), both overseen by a CCP department, must 
promote a “patriotic” brand of religion that involves modifying Christian 
tenets thought incompatible with CCP goals and ideology,*° and they must 
teach that loyalty to the CCP precedes loyalty to God.*’ The CCP fears that 
religious education might inspire religious citizens to resist the state, and 
President Xi Jinping views Christianity particularly as a threat, as it is the 
second largest force in China outside the CCP.** Hence, his Sinicization 
policy bars children under eighteen from attending religious events or 
receiving religious education from anyone. Pursuant to this policy, the 
CCPA was obliged to draw up an implementation document, which 
included a commitment to promote “core values of socialism” so as to 
comply with “the Sinicization of Catholicism” program. While organized 
religion is easier to control, this is not so with respect to Pentecostal or 
charismatic house churches, which are not registered and lack legal status, 
and which are growing apace. Today, there are some one hundred million 
Christians in registered and unregistered churches with missionary and 


homegrown roots,®? which the government finds increasingly difficult to 
control. 

To curb the growing influence of Christianity, the state has embarked 
upon campaigns of intimidation—arresting Christians, demolishing their 
churches, and removing their crosses—in places like Zhejiang Province in 
2014, where Wenzhou, known as China’s Jerusalem, is situated. When the 
state attempted to outlaw Sunday schools, Christian parents started teaching 
children in private homes or billed Sunday school classes as daycare, not 
education. Despite the indigenization of Christianity in China on a path 
distinct from that set by its roots as a foreign missionary enterprise, CCP 
officials still insist on warning against its “Western” ideas.”? Despite 
persecution, Christianity continues to flourish, as it did in the first century. 


Experts predict that China could have more than two hundred million 
Christians by 2030, one-third of its people, up from fifty-eight million in 


2010, giving China one of the world’s largest Christian populations.”! 


CONCLUSION 


Clearly, Christianity in Asia has played an important role in promoting a 
robust view of religious freedom based on conscience and the liberty to 
evangelize, with a view to persuasion. Indeed, the right to religious 
propagation protects the freedom and survivability of minority groups and 
their ability to make new adherents, grounded in the right to change 
religious faith. 

In terms of political governance, Christian minorities in Asia have 
favored secular, democratic states where civil-political freedoms, including 
religious liberty, are safeguarded and where all religions are treated equally 


rather than privileged. The Christian doctrine of personality,’* which insists 
on the individual as the final value, resists statism by rejecting the 
deification of the state as the final arbiter on matters of ultimate concern, as 
does the principle that the jurisdiction of the state is bounded and cannot 
illegitimately intrude into the autonomy of religious individuals and groups. 

This commitment to religious freedom and human dignity stands in 
opposition to both political and religious forms of totalizing states, whether 
in Marxist states or states where the majority religious identity is conflated 
with national identity, to the detriment of the human rights of individuals 
and minority groups. This commitment is reflected in the experience of 
Asian states and beyond. 
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CHAPTER 46 


CHRISTIANITY AND THE LAW 
OF CHURCH-STATE RELATION 


GERHARD ROBBERS 


GENERAL FEATURES OF CHURCH AND STATE RELATIONS 


Biblical Roots 


Christian thinking about the relationship between church and state mostly 
centers on three explicit biblical statements. In Matthew 22:21, Jesus says, 
“Give therefore to the emperor the things that are the emperor’s, and to God 
the things that are God’s.”’ Romans 13:1 declares, “Let every person be 
subject to the governing authorities; for there is no authority except from 
God, and those authorities that exist have been instituted by God.” And Acts 
5:29 reads, “But Peter and the apostles answered, ‘We must obey God 
rather than any human authority.’” All three of those statements, to which 
others can be added, have been open to manifold, often contradictory, 
interpretations. In all three statements, a clear and sharp distinction between 
the sacred and the secular is evident. Applied to the sphere of church-state 
relations, this can be seen as an early expression of the idea of the division 
of powers that has been incorporated into political theory and practice as a 
fundamental principle to temper and limit human power. The idea of 
separation between state and church can be traced back to this basic idea. 

It is important to note, though, that separation of church and state can 
find many concrete expressions. It can be a friendly separation, by which 
each entity leaves space for the other to flourish. It can be a hostile 
separation, by which one of the institutions oppresses the other. It may be 
regarded as a separation of mutual disinterest, in which both institutions 
neglect each other. It can be a separation of friendly cooperation, in which 


both institutions work together. But it can also be a separation of 
geometrical approach, in which the two stay apart from each other and have 
no or only minimal mutual links. All such arrangements have existed in 
history. 


Mutual Influences 


The relationship between church and state is not just about the formal and 
legal correlation of the two institutions but must also be viewed from the 
perspective of their mutual influence on how they exist and act. Many key 
features of each institution owe their existence to or have been shaped by or 
are at least influenced by the other. State parliaments, human rights, the 
judiciary, social welfare, and free enterprise—to name just a few examples 
—all have their roots or parallels in Christian theology, which in turn has 
been influenced by secular experience. Pluralism, as a key feature of the 
state in many parts of the world today, has developed not least from the 
competing presence of religious denominations in various territories where 
no denomination could establish itself as the sole and unifying creed. 

It is important to note that the teaching of churches as institutions is not 
identical with the influence of Christianity in the field of church-state 
relationships. Again and again, individuals motivated by Christian faith 
have put forward ideas that were contrary to the traditional teachings of 
their church yet were based in Christian beliefs and religious doctrines that 
were changing over time. 

Christian beliefs, teaching, and behavior influence even those who may 
be strongly opposed to the institutional church, who actively do not believe 
or are merely indifferent to religion, yet who are shaped by the very 
Christian-oriented culture they live in. This cultural influence, too, is a 
feature affecting the law of church-state relations, and it varies according to 
the intensity of Christian impact in specific times and places. 

Both the church and the state are institutions that have their basis in a 
Christian context. The very notion of a church is a genuinely Christian idea 
and institution, and the concept of the state as an institution has developed 
in a Christian context from the fifteenth century onward. In a longer 
historical perspective, the relationship between church and state must be 
viewed in the broader relation between religion and the secular powers, the 
sacred and the secular. In the course of history, churches have experienced 
all kinds of relations with the state: caesaropapism, secular rule of priests, 


state church, church state, separation of church and state in manifold 
manifestations, cooperative systems, antagonistic struggle, persecution, 
discrimination, the ongoing fight for supremacy, and peaceful coexistence. 
This variety applies, more or less, to all Christian churches. The teaching 
of the various churches on church-state relations is deeply influenced by the 
experiences and circumstances in which Christians have lived. The 
theologies and theories arising from the churches, seen in historical 
perspective, are in constant flux. They owe their appearance not only to 
dogma and religious teaching but also, and perhaps as much, to the very 
secular circumstances in which they live. On the other hand, religious 
beliefs have a subtle, while often decisive, influence on the world in which 
the churches exist, making Christian faith one of the facts that form reality. 


Diversity 


Christianity exists in a multitude of different churches and within a 
multitude of different states. Christians live in the context of distinct 
cultures and political traditions. Approaches to the law governing relations 
between state and church differ accordingly. While some churches, in 
particular the Roman Catholic Church, define themselves as universal or 
worldwide, others, such as national Orthodox churches, align themselves 
more directly with the specific state or region in which they exist. All these 
approaches, moreover, are in constant flux. 

In the first thousand years of Christianity—until the Great Schism of 
1054, between the Western Roman Catholic and the Eastern Orthodox 
Churches—there was one general, though by no means homogeneous, 
Christian church. This first millennium still forms a common, though often 
forgotten or underestimated, history of the Christian churches in terms of 
their relations with secular rulers. In the course of the Reformation in 
Europe, the Western Church was further split from the sixteenth century 
onward. This history of division has led to different ways of thinking about 
church-state relations in the Roman Catholic Church, the Orthodox 
churches, and Protestant churches. These three strands of Christianity 
represent distinctive currents of doctrine and discussion that have 
contributed to shaping the law of church-state relations over time and 
continuing to the present. 


ROMAN CATHOLIC CONTRIBUTIONS 


Historical Developments 


Seen in a historical perspective, the Roman Catholic Church itself has 
experienced a great variety of relations with the secular power. It has 
exercised direct secular powers, hardly being distinguished from a state 
entity; today’s Vatican City is a reminiscence of such a church state. 
Bishops have been princes of the Holy Roman Empire in central Europe, 
exercising secular powers in their territory and in the empire. Over 
centuries, the pope in Rome and the emperor of the Holy Roman Empire 
struggled for supremacy over each other, a conflict won in the end by the 
secular power. The “Humiliation of Canossa,” the ritual submission of the 
Holy Roman Emperor Henry IV to Pope Gregory VII at Canossa Castle in 
1077, was but one episode, often regarded as paradigmatic, in the long- 
lasting dispute over whether ecclesiastical or secular power would take 
precedence. At times in modern history, the Catholic Church became 
something like an entity split into several national churches, of which 
Austrian Josephinism is one prominent example and Gallicanism in France 
another: both were systems of the late eighteenth century asserting the 
secular monarch’s authority over the Catholic Church within the kingdom. 
These developments evolved as a movement nourished by the rising power 
of nation-states against the religious center in Rome. 

The political conflict of the Roman Catholic Church with the secular 
powers is mirrored in the church’s theological teaching. In its relationship 
to secular power, the Roman Catholic Church has come to describe the two 
institutions as two distinct res publicae, each of them a societas perfecta 
(perfect society), independent from the other and in itself fully autonomous. 
This centuries-long insistence on the church’s independence from the 
secular or state power contributed to the basic idea of separation between 
church and state. 


Contemporary Approach 


Today’s Roman Catholic teaching on church-state relations has its 
authoritative expression in the 1965 Pastoral Constitution of the Second Vat 
ican Council, Gaudium et spes (Joy and hope). There, the teaching authority 


of the Roman Catholic Church underscores that it is very important, 
especially in a pluralistic society, that there be a correct notion of the 
relationship between the political community and the church. There must be 
a clear distinction between the tasks that Christians undertake individually 
or as a group, on one hand, in their responsibility as citizens guided by the 
dictates of a Christian conscience and, on the other hand, the activities that, 
in union with their pastors, they carry out in the name of the church. In this 
approach, a sharp distinction and separation of church and state is evident. 

Thus, the Roman Catholic Church, by reason of its role and competence, 
is not identified with the political community nor bound to any political 
system. The church is understood to be at once a sign and a safeguard of the 
transcendent character of the human person. 

The Roman Catholic Church regards the political community and the 
church to be autonomous in their own spheres and independent from each 
other. However, the teaching authority of the Roman Catholic Church 
insists on the decisive role of cooperation between the two institutions. 
Both, under different titles, are devoted to the personal and social well- 
being of the same persons; the more that both foster sound cooperation 
between them, with due consideration for the circumstances of time and 
place, the more effectively will their service in the eyes of the church be 
exercised for the good of all. 

Gaudium et spes underscores the close links between what are called 
earthly things and those elements of the human condition that transcend the 
world. The church makes use of temporal things insofar as its mission 
requires it. The church does not rely on privileges offered by civil authority 
but will even give up the exercise of certain rights that have been 
legitimately acquired, if it becomes clear that their use will cast doubt on 
the sincerity of the church’s witness or that new ways of life demand new 
methods. Later documents have further exemplified this teaching and 
applied it to specific areas of life, such as the economy, the state, the 


church,” or specific states.’ 


Freedom of Religion 


The law on church-state relations not only regulates the institutional links of 
the two entities but also refers to the basis on which this relationship is 
founded. While Roman Catholic teaching has not abandoned the concept of 


the two res publicae, the idea of freedom of religion has gained a prominent 
place in defining the relations between church and state. 

According to Gaudium et spes and in accordance with longstanding 
tradition, the church demands the right, at all times and in all places, to have 
full freedom to preach its faith, to teach its social doctrine, and to exercise 
its role freely among people. It also demands the right to pass moral 
judgment in matters regarding public order when the fundamental rights of 
a person or the salvation of souls requires it, and the church thus takes part 
in the secular and state political activities of the time. In this, the church 
insists on making use of all the means that accord with the gospel and that 
correspond to the general good according to the diversity of times and 
circumstances. 

As early as the second century, the Roman church father Tertullian 
explicitly declared that freedom of religion is a human right of everyone. 
However, this idea did not become the main approach of Christian teaching. 
Instead, over the centuries, the predominant conviction was that all people 
in the realm should be united in Christian belief and practice. 

During the conflicts arising with the Reformation, it was almost 
exclusively Protestant voices—philosophers mostly, not theologians—who 
first advocated for human rights, including freedom of religion. This 
freedom was closely linked to the rise of the individual’s right to resist a 
ruler who suppressed the freedom to believe the dictates of conscience. 
While this right of resistance had been taught by many Christian 
philosophers and theologians throughout the Middle Ages, it had consisted 
mostly in the right of the estates, not individuals. 

Within the past century, the key perspective on the law of church-state 
relations has shifted from concentrating on the institutional setting of the 
entities to focusing primarily on the individual freedom of religion or belief. 
Gaudium et spes tends to relate to the former, basically traditional 
institutional approach, while Vatican II also undertook aligning with the 
human rights perspective of freedom of religion. It can be argued that this 
human rights approach was prepared by and is based on the centuries-old 
teaching of natural law. 

In the 1965 Declaration on Religious Freedom, Dignitatis Humanae 
(Human dignity), the Roman Catholic Church declared that the human 


person has a right to religious freedom.’ This freedom means, in the view of 
the church’s teaching authority, that all persons are to be immune from 


coercion on the part of individuals or of social groups or of any human 
power, in such ways that no one is to be forced to act in a manner contrary 
to his or her own beliefs, whether privately or publicly, whether alone or in 
association with others, within due limits. Roman Catholic theological 
teaching thus uses language that also occurs in secular international human 
rights treatises. 

The freedom or immunity from coercion in religious matters, which is 
the endowment of persons as individuals, is also to be recognized as their 
right when they act in community. 

Provided that the just demands of public order are observed, religious 
communities rightfully claim freedom in order to govern themselves 
according to their own norms, honor the Supreme Being in public worship, 
assist their members in the practice of the religious life, strengthen them by 
instruction, and promote institutions in which they may join together for the 
purpose of ordering their own lives in accordance with their religious 
principles. Religious communities also have, in this perspective, the right 
not to be hindered, either by legal measures or by administrative action on 
the part of government, in the selection, training, appointment, and transfer 
of their own ministers, in communicating with religious authorities and 
communities abroad, in erecting buildings for religious purposes, and in the 
acquisition and use of suitable funds or properties. 

Moreover, the church insists, religious communities also have the right 
not to be hindered in their public teaching and witness to their faith, 
whether by the spoken or by the written word. However, in spreading 
religious faith and in introducing religious practices, everyone ought at all 
times to refrain from any action that might seem to carry a hint of coercion 
or a kind of persuasion that would be dishonorable or unworthy, especially 
when dealing with poor or uneducated people. Such action would have to 
be considered an abuse of one’s right and a violation of the rights of others. 

In addition, religious freedom means that religious communities should 
not be prohibited from freely undertaking to show the special value of their 
doctrine in what concerns the organization of society and the inspiration of 
the whole of human activity. Finally, the social nature of humanity and the 
very nature of religion afford the foundation of the right of men and women 
freely to hold meetings and to establish educational, cultural, charitable, and 
social organizations under the impulse of their own religious sense. 


The Roman Catholic teaching on church-state relations thus is based on 
the church’s teaching about the right of individuals and associations to 
freedom of religion. This teaching in recent times has contributed to general 
freedom for all, not only for the Roman Catholic Church and its adherents. 
It thus also is a contribution to the development and safeguarding of 
religious pluralism as a key feature of contemporary relations between 
states and religions. 


CHRISTIAN ORTHODOX VIEWS 


Diversity and Main Perceptions 


There are various descriptions of the Christian Orthodox view on church- 
state relations historically and presently. As in other denominations, the 
theological and theoretical approaches often are prejudiced, influenced, and 
altered by the circumstances of time and place. There is no consensus about 
which of the past and present models of church-state relations can be 
considered properly Orthodox. One concept often put forward by Orthodox 
theologians is symphonia, the ideal of full harmony and unity between the 
church and the state. Another concept of caesaropapism interprets Orthodox 
church-state relations as characterized by the domination of the state over 
the church. Seen from yet another angle, Orthodox churches are often 
perceived as nationalist institutions in which the church, the ethnic 
community, and the state grow together. 


Historical Roots 


While Orthodox Christianity usually is traced with good reason back to the 
early Byzantine Empire, and Catholic (and to a lesser extent Protestant) 
Christianity is perceived to be rooted in Roman origins, some common 
historical roots in the first centuries of Christianity for all churches are still 
visible today. 

The principle of symphony goes back to the Byzantine emperor Justinian, 
who declared in 535, “The greatest blessings of mankind are the gifts of 
God which have been granted to us by the mercy on high: the priesthood 
and the imperial authority. The priesthood ministers to the things divine; the 
imperial authority is set over, and shows diligence, in things human; but 


both proceed from the same source, and both adorn the life of man.’ This 
is not a relationship between church and state in a modern sense but rather a 
unity between powers that the Byzantines defined as sacerdotium et 
imperium (spiritual and temporal), both subject to God’s will. The concept 
of symphonia, therefore, deals with the state not as a political entity but as 
God’s kingdom on earth. The underlying assumption is the mutual 
penetration between the sacred and the civil, which facilitates the 
cooperation between church and state in the Orthodox world. Under the 
conditions of symphony, the church provides the state with moral values, 
and the state grants material support to the church. 

The Byzantine ruler is regarded as Christ’s vicar, responsible for the 
organization of God’s kingdom on earth (basileia). Byzantine rulers 
obtained the unique privilege of convening ecumenical councils and 
validating their proceedings. Furthermore, for a conciliar decision to be 
incorporated into Byzantine civil legislation, it had to be promulgated as an 
imperial act. The status of Christ’s vicar gave to the Byzantine basileus 
power to redistrict dioceses in accord with political or ecclesiastical needs 
and the right to appoint and depose bishops as well as to translate them 
from one see to another. 

The basileus was seen as God’s representative on earth. The authority of 
the Byzantine basileus over ecclesiastical affairs gave him priestly dignity 
and liturgical tasks. Byzantine rulers received communion in the same 
manner as clergy, blessed the believers as bishops, and delivered sermons. 
However, although many Byzantine rulers were involved in debates on 
church dogmas, their interventions rarely had an effect on doctrine. It is 
thus said that the authority of the Byzantine basileus was limited to 
administrative and external aspects of the church but had no access to its 
doctrinal sphere.’ 

This system in its basic approach survived over time in the states where 
Orthodox Christian tradition prevailed. It was abandoned in those states that 
adopted the principle of separation of church and state under communist 
rule. In communist states, however, the underlying principle of religious 
competencies of the secular powers was used as a means of destroying 
religion and imposing the monopoly of atheism on society. 

The thesis of caesaropapism forms an alternative description of church- 
state relations in Christian Orthodoxy. The model of caesaropapism 
presupposes that a state ruler is also the head of the main church in his 


lands. However, neither the Byzantine basileus nor the rulers of the 
medieval states of Bulgaria, Serbia, or Russia had achieved full control over 
all spheres of the life of their local churches. Eastern Orthodoxy did not 
allow sacramental or doctrinal matters to be in secular hands. Medieval 
Orthodox rulers were able to control their churches by exerting pressure 
over church hierarchy or interfering in their administrative and economic 
affairs, but the Orthodox Church kept its monopoly over the religious 
sphere. In this way, Orthodox rulers were kept away from the mystic 
essence of the church as the Body of Christ and had to limit their control to 
its secular and profane dimensions. 

In Eastern Orthodoxy, the idea of a state church came into being because 
of historical circumstances. It is not canonically or dogmatically 
established. One can thus better use the more precise term Eastern 
caesaropapism. The history of Orthodoxy also has experienced not only 
periods of a church being governed by the state but also examples of 
Orthodox clergy governing their states. 


Recent Developments 


Another aspect of Orthodox church-state relations is the issue of 
nationalism. Orthodox churches are often perceived as national in character, 
and nationalism is seen as an integral feature of Christian Orthodoxy. This 
view applies primarily to eastern European countries. It is, however, limited 
to the past two centuries. Theologically, Orthodox Christianity is open to all 
humans, regardless of ethnicity or nationality. Orthodox canon law links 
Orthodox churches with a certain episcopal see and the boundaries of its 
territorial jurisdiction, not with a specific nation or an ethnic group. 

In the historical development of the state as an institution, Orthodox 
churches came to link their jurisdiction with territories of the states in 
which they existed. With the rise of nationalism, such territorial identity 
assisted the idea of phyletism—that is, the right of a nation to establish its 
own Orthodox church. This concept was condemned in 1872 by the Great 
Local Synod in Constantinople as a deviation from Orthodox canon law and 
ecclesiology, but it has continued to flourish and influence eastern European 
Orthodoxy to the present. 


PROTESTANTISM 


Protestant Diversity 


Today, the great variety of approaches to church-state relations applies in 
particular to the manifold Protestant churches. Among Christian traditions, 
Protestantism is probably the most diverse, split, and often antagonistic 
within itself, not only in the historical setting of state and church relations 
but also in the teaching and theological approaches to this issue. 

The teaching of the Baptist Roger Williams regarding a strict separation 
between state and church has gained the most influence in the United 
States, while Calvinists followed a model of intense identification of the 
civil community and the Christian community, still noticeable in 
Switzerland. Scandinavian Lutheran churches even today are closely 
intertwined with the national state, while the Anglican Church is still the 
established Church of England, with the monarch as the secular head of the 
church. On another level, Lutheran and Reformed churches in France and 
Italy teach rather strict abstinence from political activities, while in 
Germany—in part owing to the experience of National Socialism—the 
great Protestant churches follow a course of outspoken political activity in 
favor of human rights and democracy. 


Historical Developments 


The development of these diverse approaches can be traced back through 
the course of history to the various regions in which the nascent Protestant 
churches found themselves. In the origin of the Lutheran churches, Martin 
Luther’s teaching of the two kingdoms distinguished between God’s realm 
to the right and God’s realm to the left. In a rough description, the realm to 
the right can be understood as things heavenly or sacred, while the realm to 
the left represents things worldly or secular. This concept of two kingdoms 
has its roots in late antiquity and in the traditional medieval doctrine of the 
two swords of God. While Luther’s approach triggered a vast variety of 
interpretations, the two kingdoms must not be identified with the church on 
one hand and the state on the other, simply because the concept of the state 
developed in modern times after the Reformation. The distinction between 
the two kingdoms did not prevent Luther and his followers from accepting 


secular princes as the supreme bishops of the Protestant church in their 
lands, albeit bishops out of need and reason. This system prevailed until the 
1918 revolution in central Europe. 


Contemporary Approaches 


Today, approaches in theory as well as in practice of church-state relations 
in Protestant-dominated countries still vary considerably. While some 
Protestant voices declare the church to be just one actor in civil society 
among others, the Lutheran church is still linked with close institutional ties 
to the Scandinavian states of Denmark and Sweden, although considerable 
steps to sever those links have been undertaken in recent years. 

In the United States, the Southern Baptist Convention has declared that 
Baptists cherish and defend religious liberty and deny the right of any 
secular or religious authority to impose a confession of faith upon a church 


or body of churches. Baptist teaching underscores that church and state 
should be separate. 


The state owes to every church protection and full freedom in the pursuit of its spiritual ends. In 
providing for such freedom no ecclesiastical group or denomination should be favored by the 
state more than others. Civil government being ordained of God, it is the duty of Christians to 
render loyal obedience thereto in all things not contrary to the revealed will of God. The church 
should not resort to the civil power to carry on its work. The gospel of Christ contemplates 
spiritual means alone for the pursuit of its ends. The state has no right to impose penalties for 
religious opinions of any kind. The state has no right to impose taxes for the support of any form 
of religion. A free church in a free state is the Christian ideal, and this implies the right of free 
and unhindered access to God on the part of all men, and the right to form and propagate 


opinions in the sphere of religion without interference by the civil power.” 


Often, Protestant churches turn directly to the political system in which 
they primarily live. In doing so, they not only show loyalty to the state but 
also preserve some of the close ties to the secular powers of former days of 
Protestantism, even if they themselves did not participate in those 
connections when they originally came into being. An example may be the 
United Methodist Church declaring, 


The President, the Congress, the general assemblies, the governors, and the councils of state, as 
the delegates of the people, are the rulers of the United States of America, according to the 
division of power made to them by the Constitution of the United States and by the constitutions 


of their respective states. And the said states are a sovereign and independent nation, and ought 


not to be subject to any foreign jurisdiction. !° 


COMMON APPROACHES AND IMPACT 


Beyond all historical diversity and plurality of teaching, the distinction 
between the sacred and the secular remains a common feature of Christian 
ideas on the legitimate law on state and church relations. While freedom of 
religion or belief as a basis of the relationship between state and church has 
had to be dearly won over the centuries, and for a long time was considered 
a right for only one creed and not all others, it has become a constant topic 
for the teaching of Christian beliefs. Different denominations focus on this 
idea to different degrees of intensity, some rather underscoring the 
institutional approach, others concentrating more on the importance of 
individual freedom. 

It remains difficult, if not impossible, to provide a solid assessment of the 
exact degree of influence that Christian thought has exercised over time on 
the law of state and church relations. This field is in constant flux. But the 
basic and determinative influence is evident. Even when the influence of 
one tradition of thought on the others cannot be made clear, there often 
appear at least parallel approaches that signify common ways of thinking. 
Many state constitutions and international covenants protect freedom of 
religion and attribute autonomy to religious communities and associations 
at least in line with basic teachings of the Christian churches. 
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CHAPTER 47 


CHRISTIANITY, LAW, AND THE 
ECOLOGICAL CRISIS 


MASSIMILIANO MONTINI AND M. CHRISTIAN GREEN 


INTRODUCTION: THE ECOLOGICAL CRISIS 


Humanity is experiencing a global ecological crisis. There are a few visible 
emergencies of this crisis, including climate change, loss of biodiversity, 
and effects on public health. What these phenomena have in common is that 
they result from the progressive deterioration of the health and integrity of 
ecosystems that support life on the planet. This conclusion emerges very 


clearly from several recent international reports. ! It is not an exaggeration 
to say that human activities are responsible for endangering the ecological 
foundations of life. In this respect, the term /ife should be understood in a 
broad sense, which includes not only human life but also life of all other 
living entities on the planet and their mutual connection. In the age of the 
Anthropocene, humanity is called to tackle the global ecological crisis and 
to protect the health and integrity of ecosystems. 

Humanity has a responsibility to act. This responsibility implies not only 
fixing the most urgent emergencies but also, more generally, reassessing the 
relationship between humans and other living beings. The prerequisite for 
human action to address the global ecological crisis is the recognition of 
human responsibility toward nature and ecosystems. Humanity is 
responsible for the impairment of ecosystems that has already occurred in 
many parts of the world. Therefore, humans have a moral obligation to act 
to prevent further deterioration of the health and integrity of ecosystems 
that sustain life on Earth. For Christians, the duty to act is related to the 
responsibility to protect and be good stewards of God’s creation. 

Tackling the ecological crisis demands an evolution of the human 
mindset with the aim of promoting a reimagination of the place and role of 


humans within ecosystems, within a holistic and comprehensive 
perspective. Humanity should establish a new partnership between human 
and nonhuman communities in their mutual living interdependence. 
Humanity should abandon the narrative of domination over nature that has 
characterized human activities for centuries. This narrative should be 
replaced by a new, holistic cosmovision, according to which humans 
recognize that they are an inherent part of the ecosystems in which they 
live. By doing so, humans should strive to achieve a “mutually enhancing 


human-Earth relationship.”” Humans should abandon the myth of an 
infinite economic growth in a finite planet. We should envision and pursue 
new ways of living sustainably within the “safe operating space” given by 
the “planetary boundaries” and the finite state of the planet.’ 

Commitment to this new ecological objective is reflected in the work and 
statements of ecumenical and evangelical branches of the Christian tradition 
in their global activism. It has also been embraced recently and notably in 
the Roman Catholic Church by Pope Francis, in the encyclical letter 
Laudato si’, which places at the center of the stage the priority for the 


whole of humanity to take care of “our common home.” These Christian 
theological convictions can also inform new and emerging understandings 
of ecological law. This connection between the Christian tradition and 
environmental law is the focus of this chapter. 


In 1967, the noted American medieval historian, Lynn Townsend White Jr., 
in a lecture to the American Academy for the Advancement of Science, 
made observations regarding the relationship between Christianity and the 


ecological crisis that continue to be discussed today.” In the published 
version of his remarks, an essay titled “The Historical Roots of Our 
Ecologic Crisis,” White wrote, 


Especially in its Western form, Christianity is the most anthropocentric religion the world has 
ever seen. Christianity ... not only established a dualism of man and nature, but also insisted 
that it is God’s will that man exploit nature for his proper ends.... But, as we now recognize, 
somewhat over a century ago science and technology—hitherto quite separate activities—joined 
to give mankind powers which, to judge by many of the ecologic effects, are out of control. If 


so, Christianity bears a huge burden of guilt.° 


White’s indictment of religion—particularly Western Christianity—in the 
ecological crisis was challenged at the time, not the least by Christian 
theologians, who argued that the Creation story in Genesis, particularly 
Genesis 2:15,’ should be read as advocating for a human model of 
stewardship rather than dominion over nature. Nevertheless, White is still 
widely read as diagnosing a problem with religion, especially Christianity, 
that churches continue to struggle with. 

One of the most present and persistent Christian voices in environmental 
matters has been the ecumenical World Council of Churches (WCC) and its 
member churches, who represent a range of Protestant, Orthodox, and 
Anglican Christian groups. The WCC began working internationally to 
create a framework for sustainable communities in the 1970s and 1980s, 
and it has participated in all global conferences since the adoption of the 
United Nations Framework Convention on Climate Change (UNFCCC) in 
1992. Early work by the WCC focused, somewhat narrowly and 
controversially, on the notion of environmental “sustainability,” seen by 
some as too preservative of the status quo.® In its recent statements, the 
WCC has taken up the broader mandate of “environmental stewardship,” 
“creation care,” and “environmental racism,” and it most recently has 
recommended an overarching focus on “climate justice” that pays particular 


attention to the most vulnerable among us.” 

The year 1992 was pivotal for environmental concerns in Christian 
churches and in the wider world. The WCC was especially active at the 
landmark 1992 Rio Earth Summit that produced the UNFCCC. The WCC 
brought 150 member churches from one hundred nations to that conference 
for prayer, worship, study, and advocacy, and it participated in an equally 
strong way a decade later at the World Summit for Sustainable 
Development in Johannesburg, in 2002.!° The WCC has also actively 
participated in the Conferences of Parties (COPs) that began to take place 
annually in 1995, once the UNFCCC had attained ratification by the 
requisite number of countries. Notable among the COPs were COP 3, in 
Kyoto, which featured interreligious events between Christians and groups 
from other world religions, including the Roman Catholic Church, which is 
not a member of but often advocates alongside the Wwcc.!! At COP 7, in 
Marrakech, the WCC sponsored a Christian-Islamic Dialogue on the 


Environment, just two months after the terrorist attacks on the United States 
on September 11, 2001. 

These interreligious events at the United Nations (UN) climate 
conferences not only have highlighted the work of the WCC with Catholics, 
Muslims, and others but also have inspired and showcased the work of 
Christian denominations and churches that are WCC members. For 
example, the World Communion of Reformed Churches has viewed the 
global climate crisis as an “outcome of a global economic system that has 
placed profit over life and plundered the Earth”; it goes on to assert that the 
church is called to “care for His creation and to distribute equitably the 


earth’s resources.”!* The Lutheran World Federation has sought to “stand in 
solidarity with those already suffering from the effects of climate change” 
and to “raise the importance of intergenerational justice while advocating 
for climate justice.”!? The global Anglican Communion has “to safeguard 
the integrity of creation and sustain and renew the earth.”'* Orthodox 
Christian churches and institutions have also been notable sponsors of 
international and interreligious environmental dialogues in recent years, and 
His Holiness All-Ecumenical Patriarch Bartholomew has even been dubbed 
the “Green Patriarch.”!° 

In the early years of the twenty-first century, the WCC documents on the 
environment have reflected “ethical and spiritual’ concerns but also 
concerns for “international justice” and “intergenerational justice.” As 
David G. Hallman, WCC Climate Change Program director, observed in 
2003, 


Religious engagement is demonstrating that climate change is more than a scientific, ecological, 
economic and political concern but has important spiritual and ethical dimensions as well. 
Religions have begun to show the relevance to climate change of the values that societies hold 
in terms of how they view the natural world and what responsibility they accept for the 
destructive impact of their actions on others and on future generations. Rather than viewing the 
earth only as a resource for exploitation by human beings, religions are emphasising that the 
world is a creation of God and loved by God. Human beings are part of that creation and have a 
responsibility to care for the earth with a love that reflects God’s own love for it. 


The authors of the 2003 report also expressed a concern that “personal 
lifestyle choices” be accompanied by “public policy choices.”!® Addressing 
global imbalances of power and wealth that contribute to climate-change 
disparities was also a goal. Justice was identified as an overarching theme. 


Throughout these various actions of the WCC, both in and through its 
member churches and at the UN, the stance could not be more different 
from the one that Lynn White critiqued in his influential essay. Clearly 
departing from a dominionist approach to the environment, the WCC Clima 
te Change program observed in 2005 that 


there is a history of several centuries during which science, economics, and western theology 
collaborated in a model of human beings as the top of a pyramid of value within the created 
order with unfettered authority to utilise the rest of Creation to their own selfish ends without 
regard to the consequences. That model of human domination of the Earth remains deeply 
entrenched in current economic and political theory and practice. 

Within the ecumenical community, there has been a sincere struggling with the concepts and 
consequences of this history as illustrated in the preceding sections of this paper. A rich 
discourse has developed with many contributing communities, especially from eco-feminism 
and Indigenous Peoples’ spirituality, pointing to a profoundly different way of thinking and 
living within Creation. Gradually becoming clearer are some of the dimensions of this 
transformation which both offers incisive critiques of theologies, economics and political 
systems that oppress and gives us a vision of liberating life-enhancing ways of being in 


community with all Creation. 19 


This perspective, moving beyond the earlier focus on science, technology, 
and the economy, is significantly involved with social-justice concerns and 
includes feminist, indigenous, and other diverse voices, with particular 
attention to oppression of the vulnerable. 

In 2015, the WCC lauded the Paris Agreement of that year’s COP 21 UN 
Climate Change Conference, noting that the agreement “reflect[ed] a 
justice-oriented perspective on addressing the climate crisis, offering a 
long-awaited sign of hope to those most vulnerable to the impacts of 


climate change.”?? The ecumenical body had earlier urged national 
governments to “safeguard and promote the basic human rights of those 


who are threatened by the effects of climate change.””! In ensuing years, 
the WCC’s Ecumenical Water Network (EWN) has worked to promote 
“Blue Communities” that recognize water as a human right, and its 
Ecumenical Advocacy Alliance (EAA) Food for Life campaign has 
promoted food justice and the human right to food. These human rights— 
based approaches to water, food, and other environmental sustainability and 
human necessities have been the hallmarks of the advocacy of the WCC and 


its member churches.?* 
At COP 22, meeting again in Marrakech in 2016, the WCC called upon 
national delegates to “translate the hope provided by the Paris Agreement 


into real action to direct the world toward a more just and sustainable 
future” and described that hope as driving humanity toward a “pilgrimage 
of justice and peace on the earth and with the earth.”*’ Climate-induced 
displacement and refugees were the focus of the WCC’s statements at the 
COP 23 meeting, in Bonn.” At the COP 24 meeting, in Katowice in 2018, 
the WCC advocated for a “just transition to sustainable economy.””> At a 
high-level ministerial segment of COP 25, in Madrid, the WCC called for 
“systemic, cultural and spiritual transformations that may be translated into 
changes in the ways we live, produce and consume” and expressed concern 
that a “short-term focus on political wins and economic gains is 
undermining the spirit of cooperation” of the Paris Agreement.7° At the 
COP 26, in Glasgow, the WCC urged a “fundamental conversion—a 
metanoia—in all our nations, societies, churches and communities, away 


from the destructive exploitative path which has led us to this precipice, 


towards a just and sustainable future.””/ 


Notably, evangelical Christians, once seen as coming late to 
environmental concern and in some cases standing as the last redoubt of 
biblical “dominion” theology, have taken a strong turn toward ecotheology 
and environmental ethics in recent years. Evangelical Christian 
environmentalism, particularly in the United States, began to take root in 
the 1990s under the rubric of “creation care.”?* In 2015, the same year that 
other Christian churches rallied around the Paris Agreement, the US-based 
National Association of Evangelicals (NAE) issued a statement calling on 


evangelical Christians around the world to adopt “creation care” principles.” 


? More recent NAE statements have also emphasized that “creation care 
reflects a deep commitment to God’s revelation both in scripture and in 
creation.”°° The evangelical stance on the environment is still in flux, 
however, and evangelicals have been charged with embodying a politically 


influenced retrogression to antienvironmental positions in recent years.?! 


INSIGHTS OF THE PAPAL ENCYCLICAL LAUDATO ST’ AND THE CALL 
FOR ECOLOGICAL CONVERSION 


Alongside and complementing the work of ecumenical and evangelical 
Christian groups, the Roman Catholic Church issued a signal statement on 


the ecological crisis in the form of a papal encyclical by Pope Francis. In 
his 2015 encyclical letter, Laudato si’, Pope Francis acknowledges the 
human roots of the ecological crisis (LS 101).°* The main origin of the 
human roots of the current ecological crisis can be found in the dominant 
technocratic paradigm that has been shaping human activities in the past 
few centuries (LS 101). As the pope argued, humanity has now entered a 
new era in which technology is giving humanity a tremendous power. This 
can be used not only as an instrument to improve the quality of human life 
(LS 103) but also, to the contrary, as a means to induce dominance of a 
small part of humanity over the rest of humans and over nature and natural 
resources (LS 104). To ensure that the power of technology is not used 
against the benefits of most humans and other living beings, it is necessary 
to have a “sound ethics, a culture and spirituality genuinely capable of 
setting limits and teaching clear-minded self-restraint” (LS 105). 

As Pope Francis explains, this narrative of human domination over nature 
was justified and encouraged by an incorrect interpretation of the book of 
Genesis (LS 66—67). Moreover, this narrative has been gradually reinforced 


by the mechanistic and individualistic approach that has characterized 


humanity since the time of Descartes.” Nowadays, there is still a 


widespread belief that economics and technology will solve all problems of 
humanity. In fact, the prevalence of the technocratic paradigm not only 
causes faith in technology but also pervades economic and political life. 
This paradigm creates the theoretical underpinning for overexploitation of 
natural resources by humans. It is, in fact, the application of the 
technocratic paradigm that has led humanity to become gradually detached 
from the natural world. However, as Pope Francis notes, the idea of infinite 
or unlimited growth is based on the “lie” that there is an infinite supply of 
the Earth’s resources (LS 106). This lie has shaped the dominant economic 
model for a long time and has been supported by a widespread political 
consensus. 

Technology may help humanity slow down the degradation of 
ecosystems, limit the exploitation of natural resources, and control 
environmental pollution to a certain extent. But technology cannot reverse 
the negative global trend that is already underway. This can be done only by 
embracing a new economic paradigm based on the objective of promoting 
sustainable patterns of development that respect the health and integrity of 
ecosystems and protect all forms of life on the planet. A redefinition of the 


notion of progress is needed, one premised on the adoption of new models 
of human development that take into account social and environmental 
considerations alongside economic interests. In this sense, Pope Francis 
argues that a new notion of progress is required, since “a technological and 
economic development which does not leave in its wake a better world and 
an integrally higher quality of life cannot be considered progress” (LS 194). 

Pope Francis argues that humanity needs to embrace a new way of 
looking at things and a new way of thinking that may bring about a new 
lifestyle and a different spirituality—an ecological conversion. This in turn 
may help replace the old technocratic paradigm with a new one that is based 
on a renewed relationship of humanity with nature. With this in mind, Pope 
Francis argues that there can be no ecology without an adequate 
anthropology. The modern era has been characterized by an excessively 
anthropocentric approach. The renewal of humanity itself is a precondition 
for the renewal of the human relationship with nature. To this end, Pope 
Francis proposes to embrace the new paradigm of integral ecology. 

The concept behind the expression integral ecology used by Pope Francis 
is not entirely new but, in fact, recalls the previous expression human 
ecology used by Pope John Paul II in the 1991 encyclical letter Centesimus 
annus and by Pope Benedict XVI in the 2009 encyclical letter Caritas in 


veritate.** However, the new expression integral ecology shows a broader 
concern that recognizes a close connection between the well-being of 
humanity and the health and integrity of ecosystems and of all living 
creatures. The concept of ecological integrity had been used a few years 
before Laudato si’ in other Catholic writings—for instance, by the 
International Theological Commission.*> Moreover, in more general terms, 
a certain concern for the ecological dimension was already present in some 
writings of Paul VI, such as the 1967 encyclical letter Populorum 
progressio and the 1971 apostolic letter Octogesima adveniens, also known 
as a call for action on the eightieth anniversary of Rerum Novarum, the 
encyclical letter issued in 1891 by Leo XIII? 

Pope Francis is, however, the first pope to provide a comprehensive 
analysis of the ecological crisis and to try to propose viable solutions for 
humanity. He states that it is not enough to speak only of the integrity of 
ecosystems. We must dare to speak of the integrity of human life. 
Therefore, to tackle the ecological crisis, according to Pope Francis, 
humanity must go through an “ecological conversion,” beginning with an 


individual conversion and then proceeding to the level of a collective 
conversion (LS 219). 

The new relationship between humanity and nature should be grounded 
on the spiritual legacy of Saint Francis of Assisi, whom Pope Francis 
alluded to as “the example par excellence of an integral ecology lived out 
joyfully and authentically” (ZS 10). Saint Francis, who was the main source 
of inspiration for the encyclical letter, as witnessed by the title Laudato si’ 
(a phrase from Saint Francis’s “Canticle of the Sun”), has represented the 
first and foremost example in the Christian church of a new attitude toward 
nature and all living beings. By professing the need of humanity “to care for 
all that exists” (LS 11), Pope Francis has demonstrated that a different 
relationship between humans and other living beings is possible, away from 
the logic of domination that has shaped the attitude of humans toward 
nature throughout the centuries. 

In the opinion of Pope Francis, only if humanity recognizes that the 
traditional attitude of humans toward nature represents a wrong approach 
will it be possible to build a new relationship between humans and all other 
living beings that is based on respect and stewardship toward creation rather 
than on the domination and exploitation of nature and other living beings. 
This seems to be the essence of the “ecological conversion” advocated by 
Pope Francis, both at the individual and at the collective level (LS 116, 


217) 


THE IMPLICATIONS FOR LAW AND GOVERNANCE: THE 
TRANSFORMATION OF ENVIRONMENTAL LAW INTO ECOLOGICAL 
Law 


On the basis of our analysis, the following question emerges: What are the 
implications for law and governance? For his part, Pope Francis has 
recognized the importance of law and governance and has called for the 
establishment of a legal framework that can help address the ecological 
crisis and promote the individual and collective ecological conversion. To 
this effect, he warns that if humanity is not able to establish an adequate 
legal framework to address the ecological crisis, the consequence may be 
that power structures based on the technological paradigm currently 
steering the economy may end up controlling and overwhelming not only 


politics but also freedom and justice (LS 53). Between the “laws of nature” 
and the “laws of the market” (LS 68, 30) there is also an inherent moral law, 
notably, the “law of the Sabbath.” The Sabbatarian law, honoring the 
process by which God created the world and then took a day of rest— 
extended in the seventh-year sabbatical of “complete rest for the land” and 
in the fiftieth-year Jubilee and its connection to the “liberty of all its 
inhabitants’”—was intended to “ensure balance and fairness in their 
relationships with others and with the land on which they lived and 
worked” (LS 71). As Pope Francis presciently observed, “The best way to 
restore men and women to their rightful place, putting an end to their claim 
to absolute dominion over the earth, is to speak once more of the figure of a 
Father who creates and who alone owns the world. Otherwise, human 
beings will always try to impose their own laws and interest on reality” (LS 
75). This not only is a statement of divine and natural law but also provides, 
for Christian lawyers, a framework for understanding and shaping human 
law. 

The key question becomes the following: How to establish an adequate 
legal framework to tackle the ecological crisis? To try answering such a 
question, one should first determine the role of the law and, in particular, 
the role of environmental law in the context of the ecological crisis. One 
must acknowledge that law plays a key role in determining admissible 
conduct and therefore may profoundly influence the behavior of individuals 
and companies, irrespective of their ethical beliefs. Therefore, law does not 
have a “neutral role” in the quest for effective solutions to the ecological 
crisis. 

The role of law with respect to environmental concerns has been well 
explained by the legal philosopher Steffan Westerlund in his writings on 
law and sustainability. He argues that “unless law is made sustainable, it 


will protect unsustainable conducts.”’S This means that if humanity wishes 
to address the global ecological crisis effectively and to promote sustainable 
patterns of development, humanity must formulate a different legal 
approach toward protecting the ecosystems that are the foundations of life 
on the planet. In such a view, the protection of the health and integrity of 
ecosystems, rather than simply the rights of individuals and corporations, 
should become a prerequisite for adopting a new legal system aimed at 


addressing the ecological crisis and promoting patterns of truly sustainable 


development.* 


Once one ascertains the role that law may play in addressing the global 
ecological crisis, it becomes essential to determine whether environmental 
law, as it stands, is adequate to delivering the desired result. The legal 
effectiveness of environmental law must be considered. This can be 
analyzed through a conceptual framework, such as the one identified by 
international environmental-law scholar Daniel Bodansky, building on 
environmental political scientist Oran Young’s research on effectiveness in 
the field of international governance. Within such a framework, three 
different meanings of the term effectiveness emerge—legal effectiveness, 
behavioral effectiveness, and problem-solving effectiveness. The first 
meaning of the term refers to formal compliance with a certain provision. 
The second meaning looks at the capacity of a provision to cause behavioral 
change in addressing a given obligation. The third meaning looks at the 
capacity of a norm to achieve its ultimate goals or, in other words, to 
address effectively the environmental issue that a given prescription is 
supposed to tackle.*° In the past few decades, discussion of the 
effectiveness of environmental law has focused normally on the first and 
second meanings of the term, to the neglect and exclusion of the third and 
most important meaning. 

In fact, environmental law has been characterized so far by a double 
failure. This is because of the shortcomings of the two tracks that have 
shaped the evolution of environmental law. The first track, which we call 
the regulatory trend, is based on a command-and-control approach. This 
track has witnessed the adoption of a broad corpus of environmental law 
aimed at managing the most relevant environmental externalities caused by 
economic growth, in accordance with the dominant neoclassical economic 
model, and it has achieved good results in terms of reducing the 
environmental impact of many economic activities. However, the regulatory 
trend has not solved all environmental problems and has caused a 
progressive bureaucratization of environmental policies, laws, and 
procedures. 

In order to respond to the failures of the regulatory trend, since the 1980s 
a second track has emerged, which we call the deregulatory trend. This new 
track has been created to address the main shortcoming of the regulatory 
trend. It has been shaped by several new instruments, such as voluntary 
agreements, market-based approaches (including tradeable permits), and 
economic incentives and taxes. These instruments have been conceived as 


an alternative to traditional command-control tools. In fact, the deregulatory 
trend has been devised with the aim of correcting the shortcomings of the 
regulatory trend, mostly by using different instruments. However, the 
deregulatory trend also has failed to address and solve all the outstanding 
issues relating to the protection of the environment. On the contrary, the 
deregulatory trend has gradually induced a situation in which priority is 
often given to economic considerations over environmental and social 
requirements, thus leading to a progressive worsening of the ecological 


crisis. Consequently, it may be argued that both the regulatory and the 


deregulatory trends have failed to meet the expected outcomes.*! 


If humanity truly wishes to tackle the global ecological crisis, a new legal 
approach is needed beyond the focus on regulation and deregulation, both 
of which are essentially compliance-based models. The regulatory model 
focuses nearly exclusively on compliance, requiring the strong arm of the 
state in investigating and penalizing antienvironment policies. In this 
framework, antienvironmental actors and advocates routinely cite 
constraints upon the liberty of landowners and corporations to do as they 
like. But the deregulatory framework, in relying more on voluntary 
agreements than government coercion, does not go far enough. It remains 
tethered to the laws of the market and prioritizes economic interests of the 
powerful to the exclusion of attending to the needs of the vulnerable. 

Additionally, once environmental laws are on the books to protect clean 
air and water, to govern appropriate uses of land and natural resources, and 
to mandate environmental quality assessments and corrective actions and 
clean-up of environmental damage, there remains the question of 
enforcement. Pope Francis seems particularly pessimistic on this point 
when he cautions, “We should not think that political efforts or the force of 
law will be sufficient to prevent actions which affect the environment 
because, when the culture itself is corrupt and objective truth and 
universally valid principles are no longer upheld, then laws can only be 
seen as arbitrary impositions or obstacles to be avoided” (LS 123). To 
achieve enforcement, especially when corporations claim secrecy of 
information about environmental compliance and violations, it may be 
necessary to look not only to the force of environmental and administrative 
law, per se, but also to other public laws determining access to information 
and public records of environmental organizations, so that nongovernmental 
and civil-society organizations can advocate for change. This approach 


extends the environmental and administrative law into wider ambits of civil 
rights law and human rights law, putting environmental law into the full 
ecology of law . 

Indeed, the reference term environmental law should be replaced by the 


term ecological law. This would make clear that a new era has come, in 


tune with the call for an ecological conversion proposed by Pope Francis.*” 


In more concrete terms, the transformation of environmental law into 
ecological law should start with the reassessment of the existing body of 
environmental law. This law should be revised with a teleological approach, 
to give priority to the protection of ecosystems. In this context, the focus 
should be on the spirit rather than the letter of the law, for, as Pope Francis 
reminds us, “Laws may be well framed and yet remain a dead letter” (LS, 
143). In other words, a new spirit should guide the revision and application 
of the law, with the aim of providing an ecologically literate reading and 
interpretation of the law, which may include textual modification. In all 
other cases, the transformation of environmental law into ecological law 
should occur through the normal means of interpretation of the law. 


CONCLUSION 


This chapter has shown that humanity is experiencing a global ecological 
crisis and that human activities are responsible for endangering the 
ecological foundations of life. In the current age of the Anthropocene, 
humanity has a responsibility to address the global ecological crisis and to 
protect the health and integrity of ecosystems. A prerequisite for effective 
action to tackle the ecological crisis is the acknowledgment of the human 
roots of the ecological crisis, as has been amply attested in the work of 
many ecumenical and evangelical Christian groups and by Pope Francis in 
Laudato si’. 

The human roots of the current ecological crisis can be found in the 
dominant technocratic paradigm that has shaped human development in the 
past two centuries. Based on such a paradigm, humans have developed the 
belief that they have an inherent right to dominate nature and to treat natural 
resources as objects to be appropriated and exploited. As Pope Francis 
noted, this narrative of human domination over nature was justified and 
encouraged by an incorrect interpretation of the book of Genesis. 


Nowadays, there is widespread faith in technology, which also permeates 
economic and political life. 

Humanity will be able to correct the shortcomings of the technocratic 
paradigm only if we recognize that natural resources are not mere objects of 
utility and that profit maximization cannot be the leading criterion for 
economic actors. It is imperative to replace the technocratic paradigm with 
a new one based on a renewed relationship of humanity with nature in a 
way that is also committed to social justice, particularly for vulnerable 


groups. Such a new relationship cannot be achieved in isolation but should 


be accompanied by a renewal of humanity itself in a holistic cosmovision. ^ 


As modern times have been characterized by an excessively anthropocentric 
approach, humanity should undergo a renewal to address human and social 
degradation effectively. The renewal of humanity itself is a precondition for 
the renewal of the human relationship with nature. 

Pope Francis proposes to embrace the new paradigm of integral ecology. 
To achieve it, humanity should go through an ecological conversion, at both 
individual and collective levels, to build a new relationship between 
humans and all other living beings based on respect and stewardship toward 
creation rather than on the domination and exploitation of nature and other 
living beings. This paradigm shift has necessary implications for law and 
governance. In fact, humanity should strive to establish a legal framework 
that can help address the ecological crisis and promote the individual and 
collective ecological conversion. If humanity is not able to establish such an 
adequate legal framework, power structures based on the technological 
paradigm may end up controlling and overwhelming not only politics and 
the economy but also freedom and justice in a way that will 
disproportionately affect the vulnerable in society. 

If humanity wishes to tackle the global ecological crisis, a transformation 
from environmental law to ecological law will be necessary to mark the 
discontinuation from the current law regime. Humanity will need to adopt 
minimum standards of ecological protection, with the aim of prioritizing the 
protection of the health and integrity of ecosystems upon which all forms of 
life depend. In more concrete terms, the transformation of environmental 
law into ecological law should start with the reassessment of the existing 
body of environmental law, focusing on the spirit rather than on the letter of 
the law. Narrow regimes of compliance will need to give way to voluntary 
and mutually beneficial agreements between industries and population. 


Proprietary rights of organization to privacy of information will need to 
cede to the priority of knowledge in the public interest so that 
nongovernmental and civil-society organizations can access the information 
needed to hold industries and governments to account through democratic 
participation in setting environmental policy. Above all, priority will need 
to be given to the needs of vulnerable populations, who are 
disproportionately affected by the ecological crisis. Ecologies of power will 
need to give way to ecologies of mutual solidarity, social justice, and the 
common good. 

The Christian tradition has not had a good record with respect to these 
ecological priorities at every point in its history. But Christian churches 
have taken a significant part in environmental activism over the past quarter 
century. To the extent that the law lags behind, it now needs to catch up. 
The necessary legal and religious transformations are inseparable from the 
spiritual evolution of humanity. In the current situation, it is necessary for 
law to step up to the transformation that many Christian churches have 
already acknowledged is necessary in an existential and theological way. As 
WCC theologian Grace Ji-Sun Kim wrote after the COP 26 meeting in 


Glasgow, Scotland, “Religious groups need to escalate and intensify their 


response. Killing the planet is against our faiths.” 
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CHAPTER 48 


CHRISTIANITY AND THE LAW 
OF MIGRATION 


DONALD M. KERWIN JR. 


INTRODUCTION 


This chapter takes as its starting point Christianity’s own starting point on 
migration—the persons at the heart of this timeless phenomenon. After 
beginning with a profile of the world’s forced migrants, the chapter goes on 
to examine Christianity’s complicated relationship with the law and legal 
authorities in scripture and its solicitude for and identification with 
migrants. The chapter then describes the Jaw of migration, a concept that 
speaks to how migrants experience the diverse legal systems that govern 
and circumscribe their lives. This discussion reviews natural law, human 
rights and refugee law, national immigration laws, and local laws that affect 
immigrant integration. The chapter critiques four interrelated concepts and 
ideologies—nativism, exclusionary nationalism, sovereignty, and the rule of 
law—which are deployed to impede the protection and acceptance of 
forcibly displaced persons. It ends with a reflection on themes that could 
undergird a Christian theology of migration. The chapter uses the term 
Christianity in an expansive sense to cover Christian institutions, history, 
theology, moral teaching, and ethics. The terms forced migrants and forcibly 
displaced persons, which it uses interchangeably, encompass legally 
protected classes of persons and others whose conditions compel them to 
migrate. 


FORCIBLY DISPLACED PERSONS 


Forcibly displaced persons migrate across international borders and within 
their own countries in response to and often into conditions that range from 
very difficult to unlivable. They flee war, conflict, genocide, persecution, 
violence of all kinds, environmental calamity and degradation, development 
projects, food insecurity, and poverty. They are persons of all ages, 
religions, races, ethnicities, gender identities, and backgrounds. Many have 
particular vulnerabilities that imperil them in their communities of origin, 
transit, and settlement. A high percentage are children. Most migrate for a 
mix of reasons. For some, the trauma, dislocation, and possibilities created 
by migration can be a theologizing experience, deepening their reliance on 
their religious traditions and faith communities. | 

While often characterized as passive victims, forced migrants 
demonstrate significant initiative, resiliency, and agency in surviving their 
conditions and trying to rebuild their lives. If permitted, most contribute 
significantly to their new communities. In all cases, forced displacement 
exposes conditions of overwhelming concern to a religion devoted to 
honoring the God-given dignity of all persons, gathering together God’s 
scattered children (John 11:52),7 and building the mystical Body of Christ 
(Col. 1:24-27). 

To forced migrants, the law represents both a source of hope and an 
instrument of exclusion that benefits the wealthy and powerful, but puts 
others (themselves) beyond its protections. Migrants must often negotiate 
legal systems with mere “paper” rights. Developed states, for example, 
regularly fund other states and private actors to deny migrants access to 
their territories and asylum systems. These destination states rely on 
interception by land, interdiction by sea, detention, border enforcement, and 
criminal prosecution to prevent migrants from securing protection. Many 
destination states, moreover, erect social, political, and legal barriers to the 
integration of forced migrants. 

In this chapter, the terms forced migrant and forcibly displaced person 
incorporate the nearly one hundred and ten million persons (as of the end of 
2022) in groups “of concern” to the United Nations High Commissioner for 
Refugees.’ They also include survival migrants (i.e., persons outside their 
home countries “because of an existential threat for which they have no 


domestic remedy”),* the immense and growing number of persons forced 
by environmental conditions to migrate, and those fleeing desperate 
poverty. 

These terms do not include the indigent, oppressed, and persecuted who 
lack the resources to escape their deteriorating conditions and have no other 
option but to try to survive in place. Nor do they include most of the 
estimated 281 million international migrants (as of mid-2020), who have 


changed their country of usual residence® or those who travel for business, 
tourism, education, or other reasons, typically for temporary periods. 

In a paradox of great importance to Christianity, forced migrants must 
often resort to perilous, irregular routes that subject them to both criminal 
predation and accusations of criminality. However, the wealthy and 
privileged can typically travel through legal channels, unless they, too, are 
in flight for their lives. 

Many forced migrants never reach their intended destinations. They die 
in high numbers trying to cross the US-Mexico border, the Darién Gap, the 
Sahara Desert, the Mediterranean Sea, the Bay of Bengal, the Andaman 
Sea, the Gulf of Aden, the Red Sea, the Atlantic and Pacific oceans, and 


countless other passages.’ Even more become trapped in border 
communities or elsewhere on their way to their intended destinations. 

Most forced migrants, including most refugees, suffer in situations of 
limbo. By the end of 2020, more than three-quarters of refugees lived in 


“protracted” situations—that is, involving at least twenty-five thousand 


persons from the same country in exile for at least five consecutive years.® 


The traditional durable solutions for refugees—safe and voluntary return to 
their home countries, integration into host communities, and resettlement in 


third countries—have not nearly kept pace with the need.? Nor have 
practices to complement traditional durable solutions, such as legal 
migration based on employment, family ties, or humanitarian 
considerations, materialized in sufficient numbers. 

Over a sixty-year period, fewer than 10 percent of refugees were able to 
return to their home countries,!? which is the preferred option for many 
refugees and the resolution with the potential to cover the largest number. 
Rates of return for internally displaced persons (IDPs) over most of the last 
twenty years have been less than 10 percent of the total IDP population. As 
a result, many refugees and IDPs remain in marginal, dangerous situations 


for decades. One and one-half million children, likely including tens of 
thousands of grandchildren of refugees, were “born into refugee status” 


between 2018 and 2020.!! These forever refugees may never know another 


existence. !? 


CHRISTIANITY AND THE LAW 


Policymakers approach migration from the perspective of states. They seek 
to identify better ways to govern and manage this phenomenon. Christianity 
views migration from the perspective of the needs, aspirations, and gifts of 
humans. It sees forced migrants as the children of a loving God, equal in 
dignity and rights to all other persons. In scripture, migration serves as the 
omnipresent context for the revelation of God’s hopes and plans for 
humanity (Acts 1:8; Matt. 28:16-20). Christianity does not view migration 
as a distant, alien, or inherently negative phenomenon but as a central 
feature of its own history and experience. In biblical narratives, some 
persons migrate at the insistence of legal authorities, others with their 
permission, and many others, including the Holy Family, the Magi, and the 
Israelites, in defiance of authorities. 

The first five books of the Hebrew Bible, the Torah (teaching, law), tell 
the Jewish people’s story of wandering, exile, dispersion, exodus, and 
return and of their special relationship with God through the law and 
covenants. The injunction to love, act justly, and not oppress the ger 
(resident alien, stranger, sojourner) occurs more frequently than any other 
commandment in the Torah, except the command to love and worship one 
God. Invoking their memory of displacement, Yahweh seeks to persuade the 
Jewish people to act justly toward foreigners: “Treat the alien who resides 
with you no differently than the natives born among you; you shall love the 
alien as yourself; for you too were once aliens in the land of Egypt” (Lev. 
19:33). In the Judeo-Christian tradition, there is one perpetual “statute” for 
both the resident alien and the Israelites—that they “will be alike” before 
the Lord (Num. 15:15-16). 

The New Testament describes God’s migration to humankind, the 
itinerant ministry of Jesus and his disciples, and Jesus’s return to heaven. In 
a kind of ultimate amnesty, Jesus’s migration to a sinful world provides 
humans with the possibility of migrating to God. Before Jesus’s birth, Mary 


travels to visit Elizabeth, who proclaims that the child Mary is bearing is 
the Lord (Luke 1:43). Joseph and Mary undertake a grueling and dangerous 
winter journey from their home village of Nazareth in Galilee in response to 
a Roman decree (Luke 2:1-5) in a migrant “drama involving 


documentation.”!? After Jesus’s birth, the family flees from a murderous 
king under cover of night (Matt. 2:13-17), akin to the flight of today’s 
refugees. 

Jesus carries on an arduous ministry and “has nowhere to lay his head” 
(Luke 9:57—58). The legal authorities view him as a threat. He breaks down 
“the dividing wall of enmity, through his flesh, abolishing the law with its 
commandments and legal claims, that he might create in himself one new 
person” (Eph. 2:14-15). Through Christ, Jews and Gentiles “are no longer 
strangers and sojourners” but have become “fellow citizens with the holy 
ones and members of the household of God.” (Eph. 2:19). Jesus’s disciples 
share his “new covenant, not of letter but of spirit; for the letter brings 
death, but the Spirit gives life” (2 Cor. 3:6). He teaches that love of God and 
neighbor (Rom. 13:8—10) and bearing “one another’s burdens” (Gal. 6:2) 
fulfill the law. He urges his followers to welcome the stranger based on his 
own identification with the “least” (Matt. 25:31—46). 

Jesus must regularly parry attempts to discredit him through the law 
(John 8:3-7). The Pharisees and Herodians find rare common ground by 
putting him in their legal crosshairs. They ask him whether it is lawful to 
pay the census tax to Caesar. The Pharisees believe that paying taxes to the 
Roman government violates the Torah. Yet under Roman law, if Jesus 
opposes payment, he could be killed as a revolutionary and political 
criminal. He evades the trap by instructing them to repay “to Caesar what 
belongs to Caesar, and to God what belongs to God” (Matt. 22:21). 
Nativists regularly cite this passage to criticize persons without immigration 
status. Yet the parable illustrates the law’s misuse by the authorities and 
their failure to see Jesus for who he is. It is left to the amaretz (people of the 
land) to pass down his message.'* The Romans crucify Jesus under color of 
law, prompted by religious authorities from his own tradition. 

His disciples must continually negotiate the law and legal authorities. A 
magistrate orders Paul and Silas to be imprisoned for advocating unlawful 
customs (Acts 16:20-21). Later, however, Paul invokes their Roman 
citizenship to protest their public beating and imprisonment without a trial. 
Fearful, the magistrates ask them to leave the city (Acts 16:37-40). Early 


Christians refer to themselves as parokoi (sojourners) and to their churches, 
the “churches of God,” as residing as a stranger and sojourning in particular 
communities but without an earthly home.!> This language has a spiritual 
meaning, but it also reflects the marginal status of early Christians in Rome, 
Corinth, and Asia Minor. 

Migration occupies such a central role in Christianity that it has become a 
metaphor for the Christian view of humans, life on earth, and national 
membership. Christians should live faithful, just lives, journeying like 
pilgrims, in Augustine’s words, toward the City of God. They are headed to 
a place where their admission will depend not on their adherence to the 
mores of a self-defined or inherited tribe but on their love of God and their 
near and distant neighbors, including migrants. 


THE LAW OF MIGRATION 


The “law of migration” represents “a conceptual framework” that centers 
not the state, but “the perspective of migrants—for whom the ability to 
move or remain is governed by opaquely layered legal regimes that 
sometimes conflict but often reinforce each other.”!© The framework 
recognizes that migrants must negotiate overlapping, often conflicting legal 
systems in their states of origin, transit, and destination as well as in rights- 
free border zones. Among the legal anomalies migrants must confront, 
international law recognizes the right to leave any country and to return to 
one’s own country but not to enter another country. States and international 
institutions view immigration as a “matter of national sovereignty,” not a 
right.'’ National laws, in turn, vary greatly and incorporate international 
legal standards unevenly. Some nations both criminalize irregular migration 
and offer protection to limited categories of forced migrants. Local laws and 
practices, in turn, significantly influence immigrant integration. 

Of particular concern to Christianity, while states and the international 
community have enacted laws that protect relatively narrow categories of 
migrants (refugees and torture survivors), they offer little protection for 
other, equally desperate migrants, including those who migrate for a mix of 
reasons. Moreover, from a Christian perspective, forced migration exposes 
the failure of states to live up to their responsibilities. Forced migrants 
typically originate in states that are unable or unwilling to provide the 


conditions that would allow their residents to remain at home, much less to 
flourish. Migrants transit through states that do little to protect them. States 
of settlement or destination often treat them as lawless, a threat, or simply a 
burden. 


International Law 


International law has drawn heavily from Christian teaching on human 
dignity, equality, rights, and the common good. It speaks directly to the 
reality of migration and more broadly to the rights of migrants as humans. 
Christian love for the humans at the heart of this experience leads Christian 
institutions to criticize the absence of legal protection for many categories 
of forced migrants and state failures to implement existing laws. They have 
particularly decried what they view as states’ bad faith in failing or even 
intending to honor their many legal and soft-law commitments since World 
War II. At the same time, these international legal instruments have created 
space for international, supranational, and nongovernmental organizations 
(NGOs) and migrants themselves to act in areas formerly reserved for 


states. 18 


Human Rights Law 


Natural law has afforded Christianity from its earliest days a moral 


philosophy and body of laws to articulate its beliefs to non-Christians. 1° 


Christianity rooted its natural law tradition in Saint Paul’s insight that 
Gentiles could observe the prescriptions of the law because its demands 
“were written in their hearts’ (Rom. 2:14-15). Natural law offers 
Christianity a moral framework to evaluate and negotiate laws, legal 
systems, and state practices, including those that obscure the central identity 
of migrants as children of God. 

In the twelfth and thirteenth centuries, canon lawyers recognized 
subjective human rights in their commentaries on Gratian’s Decretum—a 
Concordance of Discordant Canons of 1140, which organized and 
synthesized centuries of ecclesiastical law. The Decretum viewed natural 
law as immutable and universal, thus a measure of all other laws. The 
canonists shifted the conception of nature from “an objective and 
harmonious hierarchy” to a “force or power inherent in human 


personality.”*° They privileged moral agency by identifying an area of 
human autonomy in which rights, such as the right to eat, could be licitly 
exercised.”! Eleven centuries later, countless persons migrate each year to 
realize this right, and Christianity continues to judge laws and legal systems 
based on whether they safeguard rights and promote the common good. 
Modern human rights law originated with the adoption of the Universal 
Declaration of Human Rights in 1948. The principal architects of the 
Universal Declaration came from different religious and philosophical 
traditions, including Christianity, but shared a belief in the equal dignity, 
rights, and moral freedom of humans and the possibility of discerning basic 
truths through experience and processes of understanding.** Of particular 
relevance to the forcibly displaced, the Universal Declaration recognizes 
that all people are entitled to a litany of rights “without distinction of any 
kind”—to recognition as persons under the law, to freedom of movement 
and residence “within the borders of each State,” to freedom to leave and 
return to their countries of residence, to “asylum from persecution,” and to 


a nationality, of which they are not to be “arbitrarily deprived,” as a check 


against statelessness.7° 


Human rights law covers forced migrants, as humans, at every stage of 
their journeys. Yet the realization of rights still depends overwhelmingly on 
states. To that end, the International Covenant on Economic, Social and 
Cultural Rights and the International Covenant on Civil and Political 
Rights, adopted in 1966, require states to guarantee their catalog of rights 
and freedoms to all persons within their jurisdictions. Beyond these three 
documents, which form the “International Bill of Rights,” the international 
human rights legal infrastructure consists of seven additional treaties (which 
protect forced migrants in different contexts); optional protocols; 
committees of experts to monitor state implementation; declarations; rules, 
guidelines, and principles; regional treaties; customary practices; and 
interpretive bodies and courts.”* 

The 1998 Guiding Principles on Internal Displacement draw from human 
rights law, refugee law, and humanitarian law to guarantee the same rights 
to IDPs as to other members of their countries, irrespective of their status, 
and to address the specific needs of IDPs. The principles define IDPs as 
persons or groups living within their own nations who have been “forced or 
obliged to flee or to leave their homes or places of habitual residence ... in 


order to avoid the effects of armed conflict, situations of generalized 


violence, violations of human rights or natural or human-made disasters.”?> 


In theory, IDPs enjoy protection from their own states, but many effectively 
lack rights, such as to restitution for lost property, free movement within 
their states, nonreturn to perilous areas, and protection against arbitrary 
displacement. IDPs face barriers to protection akin to those faced by 
international migrants, and heightened risk from state and nonstate actors in 
their own states. The Guiding Principles task “competent authorities” with 
responsibility for creating the conditions that would allow IDPs to return 
safely and voluntarily to their home communities. The Holy See and 
Christian NGOs have strongly supported efforts to meet the needs and build 


a normative framework to protect IDPs.”° 


Refugee and Migration Law 


The centerpieces of refugee law are the 1951 Convention Relating to the 


Status of Refugees,*’ which applies to persons displaced “as a result of 
events occurring before” January 1, 1951, and the 1967 Protocol Relating to 


the Status of Refugees,’ which extends the protections of the 1951 
Convention to persons displaced since January 1, 1951. The Holy See and a 


contingent of Christian and other NGOs supported adoption of the 1951 


Convention.” 


The 1951 Convention defines the term refugee narrowly as a person who, 
“owing to well-founded fear of being persecuted for reasons of race, 
religion, nationality, membership of a particular social group or political 
opinion,” is unable or unwilling to return to their country. Two prominent 
regional instruments have adopted expanded refugee definitions. The 1969 
Organization of African Unity (OAU) Convention Governing the Specific 
Aspects of Refugee Problems in Africa applies to refugees displaced by 
“external aggression, occupation, foreign domination or events seriously 
disturbing public order.”?? The Cartagena Declaration on Refugees 
similarly extends refugee protection to those in need because of 
“generalized violence, foreign aggression, internal conflicts, massive 
violation of human rights, or other circumstances that have seriously 
disturbed public order”?! Both the OAU Convention and the Cartagena 
Declaration would allow the admission of groups at risk of these conditions, 


obviating the need for impractical individualized refugee status 
determinations. 

Article 33(a) of the 1951 Convention prohibits contracting states from 
expelling or returning “refugee[s] in any manner whatsoever to the frontiers 
of territories where [their] life or freedom would be threatened” based on 
“race, religion, nationality, membership of a particular social group or 
political opinion.” The Convention against Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment similarly prohibits return 
or extradition to a state “where there are substantial grounds for believing” 


that a person “would be in danger of being subjected to torture.”*7 

The 1951 Convention requires states to guarantee a wide array of rights 
for refugees and to facilitate their integration and naturalization. It does not, 
however, set forth sanctions for states that flout or fail to live up to their 
responsibilities. 

The United Nations convened its first summit on migrants and refugees 
in September 2016. This summit led to the adoption in December 2018 of 
the Global Compact for Safe, Orderly and Regular Migration (GCM) and 
the Global Compact on Refugees (GCR). The Holy See and many faith- 
based organizations (FBOs) participated in the process leading to these 
legally nonbinding documents and have strongly endorsed their objectives. 

The GCM seeks to foster cooperation among relevant actors in order to 
maximize migration’s benefits, mitigate its drivers, and reduce its risks. Its 
guiding principles set forth a person-centered, cooperative, inclusive, rights- 
respecting, and evidence-based framework to govern international 
migration. Many of its twenty-three objectives reflect the beliefs and goals 
of Christian and other FBOs, who advocated for language, such as to 
minimize the “drivers and structural factors that compel” migration, expand 
legal pathways to migrate, reduce migration vulnerabilities and save lives, 
prevent and eradicate trafficking, detain migrants only as a “last resort,” 
provide access to basic services to all migrants, empower them to become 
active members of their societies, eliminate all forms of discrimination, 
allow migrants to fully contribute to sustainable development in their new 


countries, and facilitate their safe return and reintegration into their home 


communities.” 


The GCM identifies commitments and lists of actions to implement each 
of its objectives, but it does not include strong accountability mechanisms 
for states or a substantial role for migrants. 


The GCR highlights the need to promote equitable responsibility sharing 
for refugees. As it stands, low- and middle-income countries host nearly 90 
percent of the world’s forcibly displaced.** The GCR also seeks to prevent 
and respond to refugee-producing conditions, expand the traditional durable 
solutions for refugees, create complementary pathways to protection, and 
provide targeted assistance to persons with specific vulnerabilities and 
needs. It does not articulate new normative standards for refugees. Nor does 
it cover IDPs or those displaced by environmental conditions.*° The success 
of the GCR, like that of the GCM, depends entirely on its implementation 
by states and other stakeholders, including refugees. 

Situations of protracted displacement could be reduced if more refugees 
and other forced migrants could legally migrate as workers. The 
International Convention on the Protection of the Rights of All Migrant 
Workers and Members of Their Families sets forth an exhaustive list of 
rights that apply to migrant workers and their families, irrespective of their 


status, during the migration process.°° The International Labour 
Organization has adopted conventions that address migrant worker 
recruitment, reception, working conditions, return, and equal treatment with 
nationals. 


National Immigration Laws and Immigrant Integration 


National immigration laws determine legal immigration categories, such as 
workers, family members of citizens, and asylum seekers. These laws often 
also set admission numbers by immigration category and state of origin, 
permissible lengths of stay, and the criteria for losing, securing, changing, 
and advancing status, including to citizenship. In addition, they govern the 
agencies that adjudicate claims for relief and applications for immigration 
benefits and that enforce these laws. 

National and local laws also specify the categories of immigrants who 
can access public services and benefits. Some nations and localities seek to 
facilitate immigrant integration and citizenship through cultural orientation, 
language instruction, citizenship classes, and access to institutions, services, 
and benefits. Others allow partial integration of immigrants into, for 
example, their labor markets but deny them the rights, benefits, and 
possibilities conferred by citizenship. In nations with birthright citizenship, 


however, immigrant families are only ever a child away from a permanent 
legal foothold. 

Christianity seeks communion based on the gifts bestowed by the Holy 
Spirit and membership in the Body of Christ (1 Cor. 12:2—26). It teaches 
that God extends hospitality to natives and immigrants alike.*’ Integration, 
rooted in hospitality, does not erase the culture and identity of immigrants, 
effectively killing the old person. It seeks to build more inclusive 
communities based on the contributions and shared values of culturally 
diverse persons.” 8 It reflects Jesus’s commitment to save individuals in the 
context of “a people,” devoted to the good of all.?? 


CHRISTIANITY AND CONCEPTUAL BARRIERS TO THE PROTECTION 
OF MIGRANTS 


Nativist politicians and media sources consistently invoke nationalism, 
sovereignty, and the rule of law as a kind of supralegal authority in order to 
deny migrants protection and status. Christianity offers a far different view 
of these concepts and their implications for forced migrants. 


Nativism 


Nativism offers an age-old justification for the exclusion and 
marginalization of migrants: they threaten the culture, safety, health, and 
wealth of natives.*? In the Torah, a new pharaoh fears the growth of the 
Israelites and worries about their possible disloyalty (Exod. 1:8—14). Rather 
than allowing them to leave the country, he orders that they be oppressed 
and enslaved. The Torah uses different terms for foreign-born persons and 


sets different expectations for the treatment of each group.*! The ger 
(resident alien, stranger, sojourner) and the less frequently used term toshav 
(sojourner, tenant, bond servant) are interrelated groups to whom hospitality 
and justice must be extended. However, the Torah portrays the zar 
(foreigner, stranger) as a national and religious threat and the nokhri 
(resident alien) as both a potential threat to Israel’s religious and cultural 
identity and someone who can be integrated into the community. 

Nativism’s rhetorical strategies vary little over time and place. Nativists 
refer to migrants in subhuman terms (snakes, cockroaches, animals) and as 


infiltrators seeking to colonize or conquer their new nation. They ascribe 
the crimes of individual refugees and undocumented persons to all persons 
who fit within these categories. They blame migrants for all manner of 
social ill. They villainize persons fleeing for their lives, treating them as the 
source, not survivors, of crises. Some nativists characterize immigrants as 


tools in a larger plot to replace white natives with nonwhite others.** Others 
imply that immigrants are God’s punishment for iniquity, claiming, for 
instance, that they would not be needed if states restricted or prevented 
abortion. Still others dream of an immigration system that accepts 
immigrant laborers for temporary periods but expels them if they become 
pregnant or have children. 

Christianity opposes the ways nativists reduce migrants to the superficial 
aspects of their identity (immigration status), scapegoat them, and expose 
them to ridicule, hatred, and exclusion. Nativism also represents a tragedy 
in lost human potential for states in its thrall. At this writing, eighty 
countries have fertility rates below the replacement level.*° Their growing 
and aging populations would benefit from the hope, optimism, and labor of 
working-age immigrants and their children, but these states may be the least 


likely to want or accept migrants.*+ 


Nationalism 


Exclusionary nationalism posits a “people” who constitute the true 
members of the nation. It views the people as victims of collusion between 
the elites and press, questions the legitimacy of legal and political systems, 
and supports generous social welfare policies for core members, but not 
others. Exclusionary nationalists often define these others based on some 
combination of their race, religion, culture, and ancestry. As they see it, 
refugees and migrants who do not possess the people’s defining 
characteristics cannot belong, no matter their contributions, tenure, ties, or 
affinities for the country. 

By contrast, Christianity seeks to “rehabilitate the marginalized and bring 
close those who are distant, in order to integrate all within a communion 
that is not based on ethnic, cultural or social membership.”*° In this 
tradition, the baptized are no longer “held in custody under law” but belong 
to a community in which “there is neither Jew nor Greek, there is neither 


slave nor free person, there is not male and female; but all are one in Christ 
Jesus” (Gal. 3:23, 26—28). 


Sovereignty 


Sovereignty speaks to the authority of nations to conduct their own affairs 
without interference from other states. Migration-related laws covering 
admission, exclusion, and state membership necessarily implicate this 
concept. To nativists, however, sovereignty vests nations with unqualified 
authority, which trumps human rights, the rule of law, justice, and other 
considerations raised by the presence of forced migrants. Some nativists 
justify attacks against migrants and minorities as a defense of Christian 
culture. 

In contrast, Christianity stresses the God-given rights of migrants and 
God’s sovereignty over the land and the human family (Exod. 23:10-12; 
Lev. 25:2—11). Christianity “invented the individual” in the sense of persons 
with inherent rights, moral equality, and a sphere in which to exercise their 
agency.*° Christian anthropology argues for sovereignty as a relative value. 
By the early seventeenth century, for example, the Dutch jurist Hugo 
Grotius distinguished between holders of sovereignty—who were not 
subject by law to a superior authority—and their exercise of sovereignty, 
which was constrained by natural law, divine law, and international law.*/ 

Like in international law, the Catholic Church teaches that by its “very 
nature civil authority exists, not to confine men within the frontiers of their 
own nations, but primarily to protect the common good of the State, which 
certainly cannot be divorced from the common good of the entire human 


family.”** Under modern human rights and refugee law, states have a legal 
responsibility not to return refugees to states where they would be 
imperiled, and they have a collective responsibility to respond to refugee- 
producing conditions and to intervene in the affairs of other states in limited 
circumstances. The Convention on the Prevention and Punishment of the 
Crime of Genocide (1948), for example, commits contracting states to 
prevent and punish genocide. The International Committee on Intervention 
and State Sovereignty, which came into being in response to the Rwandan 
genocide of 1994, developed the Responsibility to Protect (R2P).°° R2P 
requires states to take “timely and decisive” collective action if a state is 


manifestly failing to protect its populations from genocide, war crimes, 
ethnic cleansing, or crimes against humanity. 

In a familiar pattern, the greater the failure is of states to fulfill their 
responsibilities, the larger the number will be of forced migrants, and the 
more that public officials will deploy sovereignty to deny protection. 
Christianity, however, places on states the responsibility to safeguard rights 
and to promote the common good. It does not lay blame for forced 
migration on its survivors. 


The Rule of Law 


Nativists also conflate the rule of law—an ancient check on tyranny that 
makes rulers subject to the law—with “rule by law,” a kind of rubber stamp 


for government action.°! They invoke the rule of law and sovereignty to 
close any discussion about the content or legitimacy of migration-related 
laws and policies. These tactics seek to keep forcibly displaced persons, 
particularly those without immigration status, outside the law’s protections. 

Christianity’s teaching on human dignity and moral equality are 
compatible with a thick sense of the rule of law that encompasses the law’s 
content (justice, human rights, procedural fairness), the government 
processes that produce the law, and the accessibility and impartiality of 
legal systems.>* Thomas Aquinas defined the law as an “ordinance of 
reason for the common good, made by him who has care of the community, 
and promulgated.”°’ This classic definition holds legal systems to certain 
standards—reason, the common good, a ruler with care for the community, 
and promulgated rules—that go well beyond rule by law. Christianity cares 
about the law’s animating values, substance, and treatment of the least. The 
Pharisees and Scribes—who insisted on rigid adherence to the letter of the 
law and hardened their hearts to Christ’s message—offer a cautionary tale 
on misuse of the law. 


THEMES FROM A THEOLOGY OF MIGRATION 


Praxis theology prioritizes experience over religious tradition and 
theological sources. It derives from the “openness of the human heart” to 


the “most urgent problems” confronting humans.>* What themes from the 


experience of forced displacement could be used to build a Christian 
theology of migration? 

First, such a theology would seek to liberate persons from the ungodly 
conditions that uproot them, state practices that imperil them, ideologies 
that vilify and marginalize them, and legal systems that disserve them. It 
would find God in the agency of migrants who seek to escape from 
situations that fail to reflect their dignity and in social and political 
movements that meaningfully address these conditions. 

Second, a theology of migration would stress God’s impartiality, which is 
revealed by executing justice for the orphan and widow and loving 
immigrants (Deut. 10:17—19). It would seek to restore the forcibly displaced 
to their rightful place in the human family. It would also recognize that 
hospitality originates from God. These insights would serve as a corrective 
to ideologies that privilege certain people or groups but not other 
beneficiaries of God’s love and grace. 

Third, this theology would lift up the gifts of migrants and be rooted in 
the virtues they model. In scripture, the Good Samaritan, a foreigner and 
member of a group viewed by Jewish authorites as schismatic, exemplifies 
compassion, mercy, and the way to be a neighbor (Luke 10:29-37). Like so 
many self-sacrificing and resilient migrants, Ruth, a Moabite, sacrifices 
herself for family—her destitute and bereft mother-in-law (Ruth 1—2)—and 
puts down deep roots in her new country. 

Fourth, a theology of migration would build communion among 
culturally diverse persons based on their shared faith, values, and gifts. 
Christianity does not view migrants as a problem and sees migration as an 
opportunity to unify God’s children. If the Holy Spirit could gather together 
Jews and Gentiles, a theology of migration would be one of limitless 
possibilities. 

Fifth, such a theology would offer solace to migrants. In one migration 
narrative, Jesus decides to leave the crowd and cross the sea with his 
disciples (Matt. 8:23—27). He falls asleep. A violent squall hits, terrifying 
his disciples, who waken him. He asks them, “Why are you so terrified? Do 
you not yet have faith?” He calms the wind and sea. Travel for migrants can 
be perilous. Yet Jesus teaches them to be still of heart and to persist. 

Sixth, this theology would be a theology of hope. Jesus charges his 
disciples to take nothing with them on their journeys but to depend on the 
hospitality of those they encounter (Mark 6:7—13). The disciples travel 


lightly, trusting in God’s presence to guide and protect them. They are 
hopeful, despite their well-documented shortcomings and the unlikely task 
and uncertain legal terrain before them. They have “no lasting city” but 
“seek the one that is to come” (Heb. 13:14). Like Jesus, they are migrants 
on a spiritual journey home. 


NOTES 


17. 


18. 


Timothy L. Smith, “Religion and Ethnicity in America,” American Historical Review 83, no. 5 
(December 1978): 1155-85. 

Unless otherwise noted, I am using the New American Bible version for all biblical quotations. 
UNHCR, Global Trends: Forced Displacement 2022, July 14, 2023, https://www.unhcr.org/glo 
bal-trends-report-2022. 

Alexander Betts, “Survival Migration: A New Protection Framework,” Global Governance 16 
(2010): 361-82. 

Sanjula Weerasinghe, “What We Know about Climate Change and Migration,” Center for 
Migration Studies, February 2021, https://cmsny.org/publications/climate-change-migration-su 
mmary/. 

International Organization for Migration, Global Migration Data Portal, “International Migrant 
Stocks,” Migration Data Portal, July 14, 2023, https://www.migrationdataportal.org/themes/inte 
rational-migrant-stocks#definition. 

International Organization for Migration, Missing Migrants Projects, “Deaths during Migration 
Recorded since 2014, by Region of Incident,” 2022, https://missingmigrants.iom.int/data. 
UNHCR, Global Trends: Forced Displacement in 2020, June 17, 2022, https://www.unhcr.org/e 
n-us/statistics/unhcrstats/60b638e37/global-trends-forced-displacement-2020.html. 

Elizabeth G. Ferris and Donald Kerwin, “Durable Displacement and the Protracted Search for 
Solutions: Promising Programs and Strategies,” Journal on Migration and Human Security 11, 
no. 1 (2023): 3—22, https://doi.org/10.1177/233 1502423 1160454. 

Ninette Kelley, People Forced to Flee: History, Change and Challenge (Oxford: Oxford 
University Press, 2022), 163. 

UNHCR, Global Trends: Forced Displacement in 2021, June 16, 2022, https://www.unhcr.org/e 
n-us/publications/brochures/62a9d1494/global-trends-report-202 | html. 

Mondiant Dogon, “The Invisible Tragedy Facing Refugees Like Me,” Time, October 8, 2021, ht 
tps://time.com/6105035/protracted-refugee-situation/. 

Daniel Groody, “Crossing the Divide: Foundations of a Theology of Migration and Refugees,” 
Theological Studies 70, no. 3 (2009): 638-67. 

Juan Luis Segundo, SJ, The Liberation of Theology (Maryknoll, NY: Orbis Books, 1982), 82. 
Peter C. Phan, “Migration in the Patristic Era: History and Theology,” in A Promised Land, a 
Perilous Journey: Theological Perspectives on Migration, eds. Daniel G. Groody and 
Gioacchino Campese (Notre Dame, IN: University of Notre Dame Press, 2008), 35—61. 

Silas W. Allard, “Law and Theology in the Age of Migration,” in Christianity and the Law of 
Migration, eds. Silas W. Allard, Kristin E. Heyer, and Raj Nadella (Milton, UK: Routledge, 
2022), 3. 

Myron Weiner, “Ethics, National Sovereignty and the Control of Immigration,” /nternational 
Migration Review 30, no. 1 (1996): 171-97. 

David Martin, “Effects of International Law on Migration Policy and Practice: The Uses of 
Hypocrisy,” International Migration Review 23, no. 3 (1989): 547-78. 


19. 


20. 


ols 


22, 
23. 


24. 


23; 


26. 


27. 


Stephen Pope, “Natural Law in Catholic Social Teachings,” in Modern Catholic Social 
Teaching Commentaries and Interpretations, ed. Kenneth Himes (Washington, DC: 
Georgetown University Press): 41—71. 

Larry Siedentop, Inventing the Individual: The Origins of Western Liberalism (London: 
Penguin, 2015), 244. 

Brian Tierney, The Idea of Natural Rights (Grand Rapids, MI: Wm. B. Eeerdmans, 1997), 66— 
69. 

Mary Ann Glendon, A World Made New (New York: Random House, 2002), 146-47, 230-31. 
UN General Assembly, Universal Declaration of Human Rights, December 10, 1948, 217 A 
(IID, arts. 2, 6, 13, 14, 15, https://www.refworld.org/docid/3ae6b3712c.html. 

International humanitarian law (the law of armed conflict), which this chapter does not cover, 
likewise addresses conditions suffered by forcibly displaced persons, including IDPs, at every 
stage of their journeys. 

UNHCR, Guiding Principles on Internal Displacement, July 22, 1998, ADM 1.1,PRL 12.1, 
PRO0/98/109, https://www.refworld.org/docid/3c3da07f7.html. 

Migrants and Refugees Section, Dicastery for Promoting Integral Human Development, 
“Pastoral Orientations on Internally Displaced Persons” (Vatican City: Dicastery for Promoting 
Integral Human Development, 2020), https://migrants-refugees.va/wp-content/uploads/2020/0 
5/1.-Read-On-Screen-A5-EN-.pdf. 

UN General Assembly, Convention Relating to the Status of Refugees, July 28, 1951, United 
Nations, Treaty Series, vol. 189, p. 137, https://www.refworld.org/docid/3be01b964.html. 

UN General Assembly, Protocol Relating to the Status of Refugees, January 31, 1967, United 
Nations, Treaty Series, vol. 606, p. 267, https://www.refworld.org/docid/3ae6b3ae4.html. 
UNHCR, Conference of Plenipotentiaries on the Status of Refugees and Stateless Persons: 
Summary Record of the Thirty-Fifth Meeting, December 3, 1951, A/CONF.2/SR.35, https://ww 
w.refworld.org/docid/3ae68ceb4.html. 

OAU, Convention Governing the Specific Aspects of Refugee Problems in Africa, September 
10, 1969, 1001 U.N.T.S. 45, https://www.refworld.org/docid/3ae6b36018.html. 

Cartagena Declaration on Refugees, Colloquium on the International Protection of Refugees in 
Central America, Mexico and Panama, November 22, 1984, https://www.refworld.org/docid/3a 
e6b36ec. html. 

UN General Assembly, Convention Against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment, December 10, 1984, United Nations, Treaty Series, vol. 1465, p. 85, 
https://www.refworld.org/docid/3ae6b3a94.html. 

Global Compact for Safe, Orderly and Regular Migration, UN doc A/RES/73/195, December 
19, 2018, Arts. 2, 5, 7—8, 10, 13, 15-17, 19, 21. 

UNHCR, Global Trends: Forced Displacement 2022, 7. 

Global Compact on Refugees, UN doc A/73/12 (Part II), August 2, 2018. 

UN General Assembly, International Convention on the Protection of the Rights of All Migrant 
Workers and Members of their Families, December 18, 1990, A/RES/45/158, https://www.refw 
orld.org/docid/3ae6b3980.html. 

Gemma Tulud Cruz, Toward a Theology of Migration: Social Justice and Religious Experience 
(New York: Palgrave Macmillan, 2014), 95. 

Donald Kerwin and Safwat Marzouk, “A Vision of Integration Rooted in Hospitality,” in Allard, 
Heyer, and Nadella, Christianity and the Law of Migration, 281-86. 

Oscar Romero, The Violence of Love (New York: Orbis Books, 1988), 28-29. 

Donald Kerwin, “Sovereignty in Service to Human Security,” in Safe International Migration: 
Proceedings of the Second and Third International Forums on Migration and Peace, ed. Leonir 
Mario Chiarello (New York: Scalabrini International Migration Network 2013), 113-38. 


41. Safwat Marzouk, “Different Kinds of Foreignness: The Hebrew Bible’s Terminology for 
Foreigners,” in Allard, Heyer, and Nadella, Christianity and the Law of Migration, 148-58. 

42. Jacob Davey and Julia Ebner, “The Great Replacement”: The Violent Consequences of 
Mainstreamed Extremism (London: Institute for Strategic Dialogue, 2019), https://www.isdglob 
al.org/isd-publications/the-great-replacement-the-violent-consequences-of-mainstreamed-extre 
mism/. 

43. Joseph Chamie, “Future Fertility Fantasies,” Inter Press Service, December 8, 2021, https://ww 
w.ipsnews.net/202 1/12/future-fertility-fantasies/. 

44. Donald Kerwin, “Immigrant Integration and Disintegration in an Era of Exclusionary 
Nationalism,” in Allard, Heyer, and Nadella, Christianity and the Law of Migration, 110-15. 

45. Pope John Paul II, “Undocumented Migrants: Message for World Migration Day,1996,” July 
25, 1995, 3, https://www.vatican.va/content/john-paul-1i1/en/messages/migration/documents/hf_} 
p-ii_mes_ 25071995 undocumented_migrants.html. 

46. Siedentop, Inventing the Individual, 217-21, 242-51. 

47. Tierney, Idea of Natural Rights, 324-42. 

48. Pope John XXIII, Pacem in terris [Peace on earth], April 11, 1963, para. 98, https://www.vatica 
n.va/content/john-xxiii/en/encyclicals/documents/hf_j-xxiii_enc_ 11041963 pacem.html. 

49. UN General Assembly, Convention on the Prevention and Punishment of the Crime of 
Genocide, December 9, 1948, United Nations, Treaty Series, vol. 78, p. 277, https://www.refwo 
rld.org/docid/3ae6b3ac0. html. 

50. International Commission on Intervention and State Sovereignty, The Responsibility to Protect: 
Report of the International Commission on Intervention and State Sovereignty (Ottawa, ON: 
International Development Research Centre, 2001). 

51. Brian Z. Tamanaha, On the Rule of Law: History, Politics, Theory (Cambridge: Cambridge 
University Press, 2006), 92-93. 

52. World Justice Project, Rule of Law Index 2021 (Washington, DC: World Justice Project, 2021), 
https://worldjusticeproject.org/sites/default/files/documents/WJP-INDEX-2 | .pdf. 

53. Thomas Aquinas, Summa Theologica, trans. Fathers of the English Dominican Province (New 
York: Benziger Brothers, 1947), la, q. 90, art 4. 

54. Segundo, Liberation of Theology, 81. 


RECOMMENDED READING 


Allard, Silas W., Kristin E. Heyer, and Raj Nadella, eds. Christianity and the Law of Migration. 
London: Routledge, 2022. 

Campese, Gioacchino, and Pietro Ciallella, eds. Migration, Religious Experience, and Globalization. 
New York: Center for Migration Studies of New York, 2003. 

Cruz, Gemma Tulud. Toward a Theology of Migration: Social Justice and Religious Experience. 
New York: Palgrave Macmillan, 2014. 

Ferris, Elizabeth G., and Katharine Donato. Refugees, Migration and Global Governance: 
Negotiating the Global Compacts. London: Routledge, 2020. 

Groody, Daniel, CSC. A Theology of Migration: The Bodies of Refugees and the Body of Christ. 
Maryknoll, NY: Orbis Books, 2022. 

Groody, Daniel, CSC, and Gioacchino Campese, eds. A Promised Land, a Perilous Journey: 
Theological Perspectives on Migration. Notre Dame, IN: University of Notre Dame Press, 2008. 
Heyer, Kristin E. Kinship across Borders: A Christian Ethic of Immigration. Washington, DC: 

Georgetown University Press, 2012. 
Hollenbach, David, SJ. Humanity in Crisis: Ethical and Religious Response to Refugees. 
Washington, DC: Georgetown University Press, 2019. 


Kerwin, Donald, and Jill Marie Gerschutz, eds. And You Welcomed Me: Migration and Catholic 
Social Teaching. Lanham, MD: Lexington Books, 2009. 

Padilla, Elaine, and Peter C. Phan, eds. Contemporary Issues of Migration and Theology. New York: 
Palgrave, 2013. 


CHAPTER 49 


CHRISTIANITY AND HEALTH-C 
ARE LAW 


JOHN KEOWN 


Some readers might be surprised to find this chapter in the part of the book 
dealing with “emerging” areas of law, for in one sense, the law relating to 
health care is far from new. For example, the prohibition on the intentional 
killing of the sick and dying to end their suffering even at their request 
(voluntary euthanasia) is an application of the ancient common-law crime 
of murder. The requirement that patients give consent to being physically 
examined or operated on by health-care professionals is an application of 
the long-established crime, and the civil tort, of battery. 

In another sense, however, health-care law can properly be described as 
an emerging area of law. First, modern medical science did not seriously get 
under way until the nineteenth century. It was not, for example, until the 
1860s that Joseph Lister developed antiseptic surgery and the 1870s that 
Louis Pasteur and Robert Koch posited the germ theory of disease. Second, 
health care only became a seriously organized and professional activity in 
the same century. The Provincial Medical and Surgical Association (the 
forerunner of the British Medical Association) was not established until 
1832 and the American Medical Association not until 1847. Third, and most 
importantly for our purposes, the intellectual discipline of health care or 
health law (as it tends to be called in the United States) or medical law (as it 
is often called in the United Kingdom) is only around sixty years old. 

Since its emergence and development as an academic discipline, much of 
the literature on health-care law has engaged, and continues to engage, with 
ethics. This close relationship is often reflected in the titles of leading texts 
as works on “health-care law and ethics.” This is not surprising. Health-care 
law is inevitably and intimately connected with ethics, more obviously so 
than other areas of law such as, say, securities regulation. Health-care law 


deals with profoundly ethical questions concerning the duties of doctors 
toward patients, including the duty to respect the patient’s autonomy, bodily 
integrity, and confidentiality, and the duty to safeguard the patient’s life and 
health. Health-care law also engages with deep questions of ontology: 
When does personhood begin and end? Is a human embryo in the 
laboratory, a child in the womb, a child during or shortly after birth, a 
patient in a persistent vegetative state, or a patient with advanced 
Alzheimer’s a person, entitled to legal recognition and protection? Should 
some or all of the above humans be categorized by the law as persons, or as 
property, or perhaps as something else? 


CHRISTIAN INFLUENCE: THE SANCTITY OF LIFE 


To what extent has Christianity influenced this relatively new legal 
discipline? One might be forgiven for assuming that, as the emergence of 
the discipline since the middle of the last century has paralleled the decline 
of Christianity, the influence of Christianity has been either minimal or 
nonexistent. As we shall see, however, the discipline has been significantly 
influenced, though not always obviously, by the work of Christian scholars, 
much of whose scholarship predates the emergence of the discipline. 

Given constraints of space, this essay will illustrate the influence of 
Christian thought by focusing on what might reasonably be described as the 
foundational text, or at least one of the foundational texts, of the discipline: 
The Sanctity of Life and the Criminal Law. This landmark volume was 
published in the United States in 1957 and in the United Kingdom the 
following year. It was written by the eminent Cambridge jurist Glanville 
Williams, and its publication attracted glowing reviews on both sides of the 
Atlantic.' As the author of this original and highly influential book (it was 
cited, for example, by Justice Harry Blackmun in Roe v. Wade), Williams 
could fairly be described as a founding father, or perhaps grandfather, of the 
discipline of health-care law and ethics.” 

The Sanctity of Life recognized the profound influence of Christian 
thought on the law relating to health care, not least through the doctrine of 
the sanctity of life. That doctrine, arising from the idea that all humans 
share an ineliminable dignity and equality in virtue of being created in the 
image and likeness of God, grounds the principle of the sanctity of life. 


That principle holds that it is always wrong intentionally to take innocent 
human life—that is, the life of a human not engaged in or contributing to 
unjust aggression. In relation to health care, the principle rules out the 
intentional killing of any patient, whether born or unborn, sick or suffering, 
competent or incompetent and, if competent, whether or not they are 
suffering or dying and have asked to have their death hastened. 

The Sanctity of Life was not, however, a defense of the principle. The 
book was, on the contrary, a wholesale attack upon it. The thrust of the 
attack was the argument that the principle’s prohibition of practices 
including abortion, infanticide, and euthanasia should have no place in the 
law, precisely because of the principle’s theological origin. Williams urged 
that the law should instead embody a secular, utilitarian ethic. Moreover, he 
in effect combined that ethic with a narrow understanding of personhood, 
regarding only those humans with developed intellectual abilities as persons 
with a right not to be intentionally killed. In short, his book recognized the 
profound extent to which the law had historically been shaped by Christian 
thought and used that very influence as an argument in favor of legalizing 
abortion, infanticide, and euthanasia. 


THE SANCTITY OF LIFE: TWO MAJOR FLAWS 


Here is not the place for a comprehensive rebuttal of Williams’s book, not 
least because that task was accomplished in 2008 by Professor David Albert 
Jones and myself.° Suffice it here to outline two of the book’s relevant key 
flaws. The first was its serious misunderstanding of the Christian moral 
tradition. The second was the book’s argument that the theological origin of 
a legal principle or prohibition provided a sound reason for rejecting it. 


Misunderstanding Theology 


The first error is a salutary reminder that expertise in one discipline does 
not confer expertise in another. Williams was one of the most distinguished 
jurists of the twentieth century, renowned in particular for his mastery of 
criminal law. The Sanctity of Life illustrated his willingness to venture into 
other disciplines. The book, based on the James S. Carpentier Lectures that 
Williams delivered at Columbia Law School in the spring of 1956, was 
regarded by many of his colleagues as an example of his remarkable 


scholarly breadth ranging, as did the volume, over criminal law, theology, 
ethics, history, and social science. In the book’s preface, Williams noted that 
it was “a book of legal argument, of social history, of philosophy and 
biblical texts,” which treated “of monsters and morons, reproduction and 
repression, eugenics and euthanasia, original sin and the origin of the soul,” 
and the connecting thread was “the extent to which human life, actual or 
potential, is or ought to be protected under the criminal law of the English- 
speaking peoples.” The problems of “legal biology and legal ethics,” he 


added, involved him in “many risky trespasses outside the lawyer’s proper 


sphere.’ 


What legal colleagues who feted the book, and probably most of its 
readers, failed to realize was that Williams’s grasp of other disciplines was 
much less assured than his command of law.” His book not only trespassed, 
but did so carelessly. His treatment of theology was particularly illinformed. 
(It also exhibited a scarcely concealed contempt for traditional Christian— 
especially Catholic—moral teaching.) For example, he confused the 
doctrines of the Immaculate Conception and the Virgin Birth, asserted that 
“the religious opinion illegitimately assumes that we should always 
legislate morality,’ and misstated the basis of the Christian objection to 
abortion and infanticide. Williams wrote, “The historical reason for the 
Catholic objection to abortion is the same as for the Christian Church’s 
historical opposition to infanticide: the horror of bringing about the death of 
an unbaptized child. Dying in original sin, the child, without the sacrament 
of baptism, is condemned to eternal punishment.” Indeed, he ventured, 
were it not for the belief in the need for baptism, “infanticide might have 


been regarded as a positive benefit to the child.”’ Similarly, Williams 
claimed that the criminal prohibition on suicide was based on Augustine’s 
postulation of a divine condemnation of suicide in order to prevent the 
freshly baptized from killing themselves. Williams argued that such 
theological notions were “no longer regarded with the assurance that makes 
them an acceptable support for a rule of the criminal law.... Criminal 
prohibitions cannot, at the present day, be founded upon supernaturalism of 
any kind.”’ These passages illustrate both his misunderstanding of Christian 
thought and his failure to appreciate that there were distinctly moral 
philosophical objections to abortion, infanticide, suicide and euthanasia. 


The reality is that the Christian Church’s primary reason for opposing 
infanticide has never been concern about the fate of unbaptized souls. As 
Williams himself recognized, if this had been so, the church would have 
had little objection to infanticide after baptism. As early as the first century, 
church teaching against abortion and infanticide was unequivocal: “You 


shall not murder a child by abortion nor kill it after it is born.”!° Its 
opposition to infanticide was inherited from Judaism, which had no doctrine 
requiring baptism for salvation. Jews and Christians alike were concerned 
with the preciousness of the life of each child. Anxiety about the fate of 
unbaptized children was a later phenomenon within Christianity, in part 
generated by the doctrine of original sin in the form expressed by Augustine 
in the early fifth century. Speculation about the fate of unbaptized infants 
played no part in forming the early Christian opposition to abortion and 
infanticide, and even when this was later a concern it was secondary. It was 


the wrongness of killing the innocent that formed the bedrock of the 


church’s condemnation.!! Williams’s understanding of the Christian 
g 


condemnation of suicide was also flawed. Many Christians prior to 
Augustine condemned it. Augustine’s argument was that life is good and 
that killing was an injustice to the victim as well as an offense against God 


the giver of life. Williams also managed to confuse suicide with 


martyrdom. !? 


It is perhaps not surprising that Williams, trespassing on the realm of 
theology, should have fallen into error. What is surprising is that he did not 
attend adequately to the leading legal sources on the criminality of abortion 
and infanticide. Take abortion: there was no suggestion in the works of the 
leading common-law authorities that the rationale of the crime was to 
prevent the killing of the unbaptized. Two of the highest authorities were 
Sir Edward Coke and Sir William Blackstone, Christian judges steeped in 
Christian thought. Coke’s Institutes of the Laws of England, published in 
the seventeenth century, is widely regarded as the foundational text of the 
common law. In the third volume, concerning criminal law, Coke wrote, 


If a woman be quick with childe, and by a potion or otherwise killeth it in her wombe, or if a 
man beat her, whereby the childe dyeth in her body, and she is delivered of a dead childe, this is 
a great misprision, and no murder; but if the childe be born alive and dyeth of the potion, 
battery, or other cause, this is murder; for in law it is accounted a reasonable creature, in rerum 


natura, when it is born alive. i 


In a side note Coke cited Genesis 9:6: “Whoever sheds the blood of man, by 
man shall his blood be shed; for God made man in his own image.” The 
unborn were, then, to be protected because they were made in the image of 
God, not because they were unbaptized. Blackstone’s Commentaries on the 
Laws of England, another landmark treatise on the common law published 
the following century, also illustrated the theological basis of the 
prohibition of abortion, again without any reference to baptism. Blackstone 
wrote, 


Life is the immediate gift of God, a right inherent by nature in every individual; and it begins in 
contemplation of law as soon as an infant is able to stir in the mother’s womb. For if a woman is 
quick with child, and by a potion, or otherwise, killeth it in her womb; or if any one beat her, 
whereby the child dieth in her body, and she is delivered of a dead child; this, though not 
murder, was by the antient law homicide or manslaughter. But at present it is not looked upon in 


quite so atrocious a light, though it remains a very heinous misdemesnor.'4 


Both Coke and Blackstone appeared to draw a legal distinction based on 
whether the woman was “quick” with child, which may have been a 


reference to quickening, the perception of fetal movement by the mother.!° 
If it were such a reference then it may have reflected the biologically 
misguided association of the beginning of life with movement, a popular 
notion that would influence the law into the nineteenth century until 
exploded by the emerging medical profession. It may also have reflected the 
evidential need for prosecutors to prove that the child was alive before the 
abortifacient act and had been killed by it. When the child died after live 
birth as a result of an abortifacient act there was no need to prove that it had 
quickened because the cause of death could be otherwise established, and 
the crime was then one of murder. It was also murder if an abortion or 
attempted abortion killed the mother, whether before or after the child had 
quickened. 

No less significantly, Williams omitted to engage with the fact that the 
legislative tightening of the law against abortion in the nineteenth century in 
England, and even more so in the United States, was prompted not by 
clerics or theologians but by the emerging medical profession. Educated or 
regular medical men criticized as unscientific the significance attached by 
the law to quickening and called on legislators to prohibit abortion from 
conception. As Williams accurately recognized, the purpose of the resulting 
wave of antiabortion legislation was clear: “The fetus is a human life to be 
protected by the criminal law from the moment when the ovum is 


fertilized.” 16 Yet while he did at one point accurately note that the Catholic 
Church taught that the unborn had a natural right to life, instead of engaging 
with that moral position he proceeded to embark on a distracting inquiry 


into theological reflections on the timing of ensoulment.!’ 


The Genetic Fallacy 


Williams’s second key error was to assume that the theological origins of a 
principle meant that it had no place in a secular society. As one legal 
reviewer of his book noted, “It is a tactic throughout to show that, very 
frequently, our practices have their origins in a Judeo-Christian tradition to 


whose tenets not all subscribe.”!* But the argument that a principle should 
be rejected because of its theological origins is vulnerable to the 
counterargument that such a principle may be defensible on philosophical 
grounds. This is precisely the case with the principle of the sanctity of life, a 
principle that has been widely accepted even in non-Christian, 
predominantly secular, societies. A philosophical understanding of the 
inviolability of human life stretches back two and a half millennia from the 
Hippocratic oath (c. 400 BCE) through Immanuel Kant (d. 1804) to the 
United Nations Declaration of Human Rights (1948). Indeed, Williams 
himself noted that even the “modern infidel” tended fully to support the 


Christian view that all human life should be regarded as sacred, “however 


disabled or worthless or even repellent the individual may be.”!? 


Passages from judgments in two leading cases concerning health-care 
law illustrate the widespread acceptance of the principle of the sanctity of 
life in the modern, secular world. In the “conjoined-twins” case, concerning 
the lawfulness of surgically separating a weaker twin from a stronger twin 
even though the weaker twin would foreseeably die as a result, Lord Justice 
Henry Brooke observed, 


There can, of course, be no doubt that our common law judges were steeped in the Judaeo- 
Christian tradition ... when they were developing our criminal law over the centuries up to the 
time when Parliament took over the task. There can also be no doubt that it was these principles, 
shared as they were by the other founder members of the Council of Europe 50 years ago, which 


underlay the formulation of article 2 of the European Convention of Human Rights.”° 


Article 2(1) of that convention provides, “Everyone’s right to life shall be 
protected by law. No one shall be deprived of his life intentionally save in 


the execution of a sentence of a court following his conviction of a crime 
for which this penalty is provided by law.” Similarly, in Airedale NHS Trust 
v. Bland, a landmark case on the lawfulness of withdrawing tube-feeding 
from a patient in a persistent vegetative state, Lord Robert Goff noted, 


The fundamental principle [in this case] is the principle of the sanctity of life—a principle long 
recognised not only in our own society but also in most, if not all, civilised societies throughout 
the modern world, as is indeed evidenced by its recognition both in article 2 of the European 
Convention for the Protection of Human Rights and Fundamental Freedoms 1953.... and in 


article 6 of the International Covenant of Civil and Political Rights 1966.7! 


The House of Lords Select Committee on Medical Ethics, which reported in 
1994, unanimously recommended that voluntary euthanasia and physician- 
assisted suicide should not be legalized and a key reason was that 
intentional killing was wrong in principle. This secular committee (only one 
member, the archbishop of York, was a cleric) observed that the criminal 
law’s prohibition on intentional killing was “the cornerstone of law and of 
social relationships” which “protects each one of us impartially, embodying 
the belief that all are equal.” 

The fact, then, that the principle of the sanctity of life had a theological 
origin, flowing from a belief that intentional killing of the innocent is wrong 
because all humans are made in the image and likeness of God, is not an 
argument for rejecting the principle if it can be defended on philosophical 
grounds. And it can be. A sound philosophical defense of the principle can 
be grounded in natural law, the philosophical tradition adopted and 
developed by leading Christian scholars from Augustine and Aquinas to 
Elizabeth Anscombe and John Finnis.”* That tradition holds that intentional 
killing is wrong because it is inconsistent with the ineliminable and equal 
dignity we share in virtue of our common humanity and our radical capacity 
for reason, free will, and moral agency. We have this radical capacity 
whether we are young or old, healthy or sick, able-bodied or disabled. It is 
this philosophical idea of ineliminable dignity, grounded in our radical 
capacity for rationality, that provides a secure philosophical foundation for 
documents of human rights, such as the European Convention on Human 
Rights and the Universal Declaration of Human Rights. The preamble to the 
latter notes that “recognition of the inherent dignity and of the equal and 
inalienable rights of all members of the human family is the foundation of 
freedom, justice and peace in the world.” Because the phrase sanctity of life 


has distracting theological connotations, the principle is more helpfully 
expressed in the philosophical context as the principle of the inviolability of 
life. The principle, and not merely concerns about slippery slopes (though 
such concerns are indeed well grounded), surely helps explain why a clear 
majority of jurisdictions in the modern, secular world still prohibit 
infanticide, physician-assisted suicide, and voluntary euthanasia. Many 
opponents of legalization still recognize, like the House of Lords Select 
Committee in 1994, that to allow the intentional killing of patients, whether 
on the ground that they are “suffering unbearably” or “terminally ill,” is to 
embrace the competing philosophical notion that their lives are no longer 
worth living—that they would be “better off dead.” 


PALLIATIVE TREATMENT: ORDINARY/EXTRAORDINARY 
TREATMENTS AND THE LIMITS OF AUTONOMY 


Natural law philosophy has influenced not only the law’s prohibition on the 
intentional killing of patients but also its endorsement of palliative 
treatment that may foreseeably shorten life as a side-effect of trying to ease 
suffering. The criminal law, like professional medical ethics, has long 
adopted the ethical idea of double effect, whose original formulation is 
credited to Aquinas.‘ This idea distinguishes between intending and merely 
foreseeing death and holds, in essence, that unintentionally causing death as 
a side-effect of one’s conduct (as when using force to defend oneself against 
an unjust aggressor) may be ethical provided one’s conduct is fair and 
reasonable under the circumstances. The law, then, has rejected the 
conflation of intended and foreseen consequences advocated by utilitarians 
like Glanville Williams. For example, in the case of R. v. Cox, where the 
question was whether the defendant doctor had attempted to kill his 
suffering patient, the judge directed the jury that it was plainly a doctor’s 
duty to do all that is medically possible to alleviate a patient’s pain and 
suffering, even if the course adopted carried with it an obvious risk that as a 


side-effect of that treatment the patient’s death would be rendered likely or 


even certain.2> 


Another aspect of natural law thinking that is reflected in the modern law 
governing health care is the distinction between ordinary or proportionate 
and extraordinary or disproportionate treatments. This distinction, 


originally formulated by Christian moral theologians to help inform patients 
as to which treatments they were morally required to undergo, has, like the 
principle of double effect, been adopted by both professional medical ethics 
and the law. Doctors are under no legal duty to provide treatments that are 
either futile or too burdensome (extraordinary or disproportionate). In the 
“conjoined-twins” case, the judgment of the presiding judge, Lord Justice 
Alan Ward, discussed at some length the law’s adoption of the inviolability 
of life, the distinction between proportionate and disproportionate 
treatments, and the principle of double effect. The court also solicited a 
“friend-of-the-court” brief from the Catholic archbishop of Westminster, 
recognizing the historic and influential tradition of Christian thought on 


health-care ethics.2° 


THE MODERN INFLUENCE OF UTILITARIANISM 


Despite the historic influence of both Christian theology and natural law 
philosophy on the law relating to health care, and the fact that several of the 
founding figures in the modern discipline of bioethics, such as Edmund 
Pellegrino and Paul Ramsey, were eminent Christian thinkers, that influence 
is no longer what it once was. It has been increasingly displaced by 
utilitarian thought of the kind advocated by Glanville Williams, especially 
among academics in health-care law and ethics in developed countries. The 
law’s protection of human life has weakened as a result. 

In England and Wales, for example, although it remains homicide to 
intentionally administer a lethal injection to a human from birth until death, 
and a crime to assist a patient’s suicide, the Abortion Act 1967 permitted 
abortion in a wide range of cases and has led to abortion effectively on 
request. The Human Fertilisation and Embryology Act 1990 permitted 
destructive research on laboratory-generated human embryos for the first 
fourteen days of their development, and it relaxed the law regulating 
abortion between viability and birth. In Airedale NHS Trust v. Bland the 
Law Lords held in 1993 that it was lawful to withdraw tube-feeding from a 
patient in a persistent vegetative state even, in the view of a majority of the 
judges, with intent to kill him. The case obviously left the law, in the words 
of one of the Law Lords, in a “morally and intellectually misshapen” state.” 


7 How could it consistently prohibit as murder the administration of a lethal 


injection to a suffering, dying patient, even on request, but permit the 
intentional starvation of a patient who was neither suffering nor dying and 
who had not requested a hastened death? 

The legalization of so-called assisted dying in several jurisdictions in 
Europe, Australia, Canada, and the United States is but the latest illustration 
of a seismic shift in health-care law from a natural law to a utilitarian ethic. 
Even some Christian prelates have joined the campaign to relax the law, 
most notably Lord George Carey, former archbishop of Canterbury, and the 
late Archbishop Desmond Tutu. Their attempt to use Christian teaching to 
promote legalization has, however, been countered by other prelates, most 
notably Justin Welby, the current archbishop of Canterbury, and Rowan 


Williams, his predecessor.? At least two things were notable about the 
prelates’ different approaches. The first was the extent to which Carey and 
Tutu demonstrated their misunderstanding of the Christian moral tradition 
and their superficial understanding of the philosophical debate. They 
appeared, for example, to confuse the sanctity of life with vitalism, which 
requires the preservation of human life at all costs, and to think that patients 
can lose their intrinsic dignity by finding themselves in undignified 
circumstances. The second is the fact that the arguments of Welby and 
Williams were grounded more in philosophy than theology, doubtless to 
broaden their appeal. For example, when speaking in the House of Lords 
against a bill to permit physician-assisted suicide, Lord Williams observed, 


whether or not you believe that God enters into consideration, it remains true that to specify, 
even in the fairly broad terms of the Bill, conditions under which it would be both reasonable 
and legal to end your life, is to say that certain kinds of human life are not worth living. As soon 
as this is publicly granted, we put at risk the security of all who experience such conditions. 
That this is not an abstract matter or a matter concocted for scaremongering purposes by sinister 


Prelates ought to be evident from what has been said by the Disability Rights Commission.”? 


RHETORIC AND RELIGION 


Why, then, if traditional Christian ethical positions can also be defended on 
philosophical grounds, do critics of those ethical positions like Glanville 
Williams (mis)represent them as essentially theological? One answer may 
be that doing so serves as a useful rhetorical device for utilitarian activists 
like him (he held office in two major pressure groups: the Abortion Law 
Reform Association and the Voluntary Euthanasia Society) to help persuade 


legislators and voters that prohibitions on abortion and euthanasia are relics 
from a bygone, theological age. The device can also be used by Christian 
politicians who support laws allowing abortion, human-embryo research or 
physician-assisted suicide to deflect criticism from fellow Christians (“I 
follow what my church teaches, but I do not wish to impose my personal, 
religious beliefs on secular society.) Their argument is plainly false: the 
teaching of the church against those practices 1s based, like its opposition to 
torture, on philosophical, not theological, grounds. 

It is remarkable how persistently this erroneous rhetorical argument is 
deployed, and with no little success, in the public square. For example, 
supporting the “assisted dying” bill against which Rowan Williams spoke in 
2006, a Times columnist could describe the debate as “the medieval forces 


of religion against the modern forces of freedom.” For journalist Sir 


Simon Jenkins, the law was “a hangover of religious primitivism.”*! Such 
commentators might profitably ask themselves why, if the law against 
assisting suicide is based on medieval religious doctrine, it is so widely 
supported by secular bodies such as the House of Lords Select Committee 
on Medical Ethics, professional medical organizations, and disability 
groups? Are we also to believe that the continuing and widespread 
opposition to infanticide is a hangover of “religious primitivism’’? If not, 
why should we believe that opposition to abortion is religious, given that, as 
many philosophers of all stripes recognize, there is no material difference in 
moral status between the child before and after birth? Moreover, the 
devastating response to Glanville Williams’s case in The Sanctity of Life for 


legalizing euthanasia was written by a fellow law professor who adopted, 


for the purposes of his response, a purely utilitarian ethical perspective.°7 


CONCLUSION 


The influence of Christian thought on health-care law and ethics has been 
profound, illustrated in particular by the law’s adoption of the principle of 
the sanctity of human life, as well as double effect and the distinction 
between proportionate and disproportionate treatments. Although the origin 
of the principle of the sanctity of life was theological, it can also be 
defended by natural law philosophy, which has also largely been shaped 
over the centuries by leading Christian thinkers. 


Since the middle of the twentieth century, however, this moral 
philosophical tradition has been under increasing attack from competing 
ethical approaches, not least utilitarianism, which are adopted by many 
scholars of health-care law and ethics. Hence, we have witnessed the 
widespread legalization of abortion and are witnessing the growing 
legalization of voluntary euthanasia and physician-assisted suicide. And a 
rhetorical device frequently used to help promote legalization of such 
practices is the unwarranted criticism, echoing that made by Glanville 
Williams at the dawn of the discipline of health-care law, that laws 
protective of the most vulnerable humans depend on religious justifications. 

A concluding observation is prompted by the recent decision of the 
United States Supreme Court in Dobbs v. Jackson Womens Health 


Organization,” holding that there is no constitutional right to abortion. The 
case serves to underline two points made in this chapter. First, it confirms, 
drawing on common-law authorities including Coke and Blackstone, that 
the Anglo-American legal tradition has consistently regarded abortion as 
unlawful and that a purported constitutional right to abortion, a right 
nowhere mentioned in the constitution, cannot claim to be deeply rooted in 
the nation’s history and tradition. Second, it confirms that, although the 
common-law crime clearly reflected a Christian culture, twenty-first 
century statutory prohibitions of abortion need no more rest on theological 
foundations than the nineteenth-century statutory prohibitions of abortion 
that were enacted at the behest of medics, not clerics. 
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CHAPTER 50 


CHRISTIANITY AND THE LAW 
OF BIOTECHNOLOGY 


RUTH L. OKEDIJI 


INTRODUCTION 


Over forty years ago, in the groundbreaking decision of Diamond v. 
Chakrabarty, the US Supreme Court ruled that genetically engineered 
bacteria are patent-eligible subject matter.! The invention at issue was 
created by introducing genetic fragments into the Pseudomonas bacterium, 
thus altering the bacterium and making it useful for bioremediation—in this 
case, decomposition of the hydrocarbon components of crude oil at a faster 
rate than with naturally occurring bacteria. 

The Chakrabarty decision was catalytic for the US biotechnology 
industry. It paved the way for investments in the development of a wide 
array of bioengineered plants, food, and animal products. In the immediate 
aftermath of the case, the court’s distinction between man-made and 
naturally occurring living organisms led to unprecedented patents for 
transgenic animals, polymerase chain reaction (PCR, a technique for 
amplification, detection, and cloning of DNA sequences) and a method of 
isolating and sustaining embryonic stem cell cultures and the cultures 
themselves. 

Although there were voices loudly raised in Diamond v. Chakrabarty, 
prophetically pointing out that “genetic engineering and related 
technological developments may spread pollution and disease, that it may 
result in a loss of genetic diversity, and that its practice may tend to 
depreciate the value of human life,”* none of those voices was associated 
with Christianity, though concerns from a few quarters were later 


expressed.? Christianity’s engagement with biotechnology has been 
conspicuously defined by issues that directly implicate the sanctity of 


human life once it is formed. Of these, assisted reproduction, euthanasia, 
and abortion (AREA) stand out historically as focal points of theological 
debate and public policy commitments. The animating concerns have 
revolved around an urgency to distinguish the sacredness of human life 
from all other created things and thus to center human existence and well- 
being as a primary reference point for the value and purpose of God’s 
creation. 

The distinction between humans and other created life is, of course, 
justified. It is rooted in the Bible, which recounts both a different means by 
which the first human was created (made from dust rather than by 
command) and a qualitatively different relationship between God and 
humans that is explicit in the Genesis account. For example, God breathed 
His own breath into humans such that man became ruach memallelah (a 


speaking spirit).4 As speaking spirits, humans could commune with God 
and each other, reason with God and with each other, and interact with other 
created things. The author of Genesis describes how God told Adam about 
the rest of creation and bestowed on him a duty to care for it and cause it to 


flourish. As a result, in classical Christian thought, humans are the focal 
point of God’s created order, and they occupy a pivotal stewardship role in 
ensuring the well-being of the earth and her bounty. 

Historically, this emphasis on the uniqueness of humanity relegated the 
rest of God’s creation (land and other species) to second-class status valued 
only for its utility in satisfying human desire, however destructive those 
desires might prove. Since about the 1980s, however, there has been a 
palpable, if modest, shift in some Christian circles in favor of ecological 
and environmental stewardship, including an embrace of the importance of 
multispecies relationships and a near reversal of the idea that creation and 
science are unavoidably in opposition. 

One might have expected that these developments would eventually, 
even if gradually, elicit Christian concern over agricultural biotechnology 
and industrial biotechnology, the impact of which in combination has 
produced profound political, ecological, economic, and health crises 
globally. But the acute moral predicaments produced by these spheres of 
biotechnology have been largely lost on orthodox Christianity. It begs the 
question whether the acknowledgment of environmental stewardship in 
certain realms of Christianity was merely in response to cultural pressures 
to accommodate science, rather than a revelation of the God-given 


responsibility to care for the material sources of life on earth and thus 
envision a wiser future for humanity. 

If Christianity’s central unease with biotechnology is grounded in 
concerns about the sacredness and integrity of God’s created order, the 
longstanding preoccupation with a narrow subset of medical technologies 
related to AREA is puzzling. There is something clearly at work in the 
subtle but tangible difference in the tepid embrace of agricultural or 
industrial biotechnology, and in the extensive theological treatment of 
medical biotechnologies regarding AREA. 

This chapter considers two explanations for Christianity’s different 
approach to the three main categories of biotechnology: medical 
biotechnology, agricultural biotechnology, and industrial biotechnology. It 
does so with foundational doctrines of creation, stewardship, and 
redemption in full view. First, the chapter suggests that theological 
adjustments to the classical doctrine of creation have not yet managed to 
overcome the hierarchical vision that informs the meaning of imago Dei 
(God’s image). At least one consequence of this failure to translate the 
principle of stewardship effectively in connection to all of creation is that 
innovations that manipulate creation for humanity’s sake are presumptively 
tolerable in Christianity. Interestingly, some empirical studies have shown 
that church attendance and personal religiosity in fact do not affect 
optimism about biotechnology.° 

Second, and relatedly, at least in the United States, agricultural and 
industrial biotechnologies which do not map onto or immediately implicate 
cultural fault lines have been successfully deployed widely in society, 
despite the profound moral questions they present and the injustices with 
which they are associated. To these challenges that so greatly affect life on 
earth, Christianity has yet to offer substantial moral guidance. The chapter 
thus considers implications for the Bible’s moral authority in the rapidly 
evolving and complex frontiers of biotechnology. 


BIOTECHNOLOGY AS AN EXPRESSION OF CREATION 


Biotechnology in this chapter refers to the manipulation of biological 
matter, processes, or functions of plants, animals, and humans to achieve 
outcomes for the improvement of human physical well-being. Recently, 


biotechnology has introduced radical transformative capabilities to the 
human experience, such as the engineering and reprogramming of human 
and nonhuman organisms to treat or prevent disease, enhance agricultural 
performance, and mitigate climate change. Biotechnology is also paving the 
way for innovative medical treatments tailored to human genomes and 
microbiomes, thus advancing the field of precision medicine and DNA- 
based diets. According to a recent McKinsey report, from 2019 to 2021, 
venture capital firms invested over $52 billion in therapeutic-based 


biotechnology companies working on platform technologies.’ A substantial 
amount (7.6 percent) of the funds went to startup firms exploring new gene 
editing therapies, such as RNA-editing tools and novel RNAs, with the 
latter fueled in part by the success of messenger RNA—based vaccines 
developed during the COVID-19 pandemic.® 

On the horizon are possible linkages between biological systems and 
computers that portend entire new realms of innovation made possible by 
the convergence of rapid advances in biological knowledge and greater 
computing power. This includes designing hybrid systems that connect the 
nervous systems of living organisms with applications such as 
neuroprosthetics—a discipline of neuroscience that includes a variety of 
artificial devices or systems used to enhance deficits in the motor, sensory, 
cognitive, visual, auditory, and communicative capacities of people with 
brain or spinal cord injuries.? Moreover, in the nascent field of 
biocomputing, cells and cellular components can be engineered for 
computational processes (such as storing and processing data), making 


possible developments such as the use of DNA to store data.!° 

The new biotechnology is as ubiquitous as it is pervasively intrusive in 
the human body and to the experience of life. It ranges from complex 
scientific feats such as CRISPR-Cas9 to innovations accessible to the 
public, such as home genetic-testing kits. Certain innovations, like yarn for 
clothing made from spider’s webs, have made biotechnology pedestrian by 
turning citizens into “scientists’—much like the internet and social media 
made it possible for many to become “journalists.” Today, biotechnology 
impacts the food we eat, the clothes we wear, the medicines we ingest, and 
the plants we grow. The new biotechnology can be taught in classrooms and 
practiced in backyards. The choices with which we are presented are deeply 


moral and implicate Christianity’s core doctrines of creation, stewardship, 
and redemption in hitherto unforeseen ways. 

One way to understand these complex advancements is to consider that 
such creativity is an inimitable expression of the imago Dei set forth in 
Genesis 1. Although most theological genres appear to have paid little 
attention to the physical body when considering the meaning of imago Dei, 
Old Testament scholars share the consensus that humanity was created with 
the purpose, status, and capacity to represent God’s rule and administration 


of resources in the earth.!! Richard Middleton further notes that this 
“functional” or “missional” reading of imago Dei was also the view of 
fifteenth-century Renaissance humanists who “imagined a creative, 
transformative energy by which humans (in imitation of God’s own creative 
activity) shaped earthly life through cultural historical action, whether in 
city building, alchemy [science], politics, scholarship, or the arts.”!? This 
royal-functional interpretation of Genesis | thus finds support from ancient 
Near Eastern sources, Old Testament scholars, and nonreligious thinkers 
and it has dominated Christian thought as reflected in the classical doctrine 
of creation. 

If humanity was created in God’s image to partake in acts of creation, we 
must therefore consider that human ingenuity reflected in biotechnology is 
an expression of this capacity. Creativity could thus be understood as 
evidence both of the status of humans in God’s created order and of the 
duties to manage the created world by the faithful exercise of those 
distinctive capacities of reason, moral sensibility, and conscience. These 
duties mean that Christianity’s engagement with biological innovation 
requires careful and ongoing assessment of whether a specific exercise of 
human creative capacity is consistent with God’s requirement to steward all 


of creation to cause it to flourish. Humanity is to “stand in creative, not 


exploitative, relationship with ... the rest of creation.”!* 


A high-level consequence and limitation of this creative position for 
humanity is that innovation produced principally by the exploitation of 
other humans (such as innovation derived from fetal tissue), the destruction 
of plant and animal life (such as use of chemicals to enhance or alter 
genetic traits), and the deleterious use of earth’s resources should be 
understood in Christianity as inconsistent with God’s command to care for 
the earth. It should also be viewed as being in inherent tension with the 
image of God, since Genesis 1 explicitly eschews exploitation and harm as 


a feature of God’s created order. The unequivocal directive to conduct life 
to ensure the flourishing of all creation belies both secular and Christian 
accounts that would entrench humans as the only object of God’s loving 
care. If God clothes the lilies of the field, it will behoove us not to destroy 
them so thoughtlessly. 

Important works by scholars such as Colin Gunton and Norman Wirzba 
have attempted to decenter humans in the creation account and to urge, 
instead, an understanding of nature as a creative gift of love from God that 
requires all life forms to be cherished and protected. These accounts 
develop a robust thesis that divine creation is not autonomous or 
independent but that it instead flourishes in meaningful interrelation 
whereby “an affirmation of life’s sacred character depends on the 


cultivation of capacities and habits that position people to come into the 


presence of others in ways that affirm their mysterious beauty and grace.”!* 


The construct of creation thus signifies that all creatures, people, and places 


are embodied expressions of a divine affirmation and intention that desires 


for them “to be and to thrive.”!> 


This delineated space in the Christian doctrine of creation has allowed 
Christianity to participate in debates over environmental protection and 
ecological preservation, displacing (or at least weakening) the historical 
claim that care for the earth and physical environment is somehow a 
rejection of God’s created order. The vocation of stewardship and the 
command of Sabbath rest for the land underscore the importance of 
preserving the beauty and bounty of created plant and animal life. These 
commands introduce the idea that limits on human power and creative 
expression are part of creation and creating and not different from or averse 
to it. 

But even within these theological treatments establishing creation as an 
act of love, humans and their disproportionate power to harm or cause 
destruction of earth’s resources and life forms still loom large. The 
recovered doctrine of creation clearly requires love for God’s creation. 
However, love is a relational position that humans can offer only in a 
conscious and rational way modeled after God’s own love for creation. In 
New Testament terms, that love is deeply sacrificial and not self-serving; it 
is a love that endures suffering and yet “hopes all things” (1 Cor. 13:7 
ESV). Love, in other words, requires restraint in the appropriate contexts. 
As Wirzba argues plainly, recognition of the sacredness of all life will not 


happen “in contexts animated by the will to comprehend, appropriate, or 
control” but will depend on “developing the sympathetic, affective, and 
cognitive capacities.” !6 

At least three conclusions emerge from an understanding that 
biotechnology as a category of science flows from and is for God-given 
status and duties. First, creativity and innovation does not take place in a 
moral vacuum. God’s act of creation, stemming as it does from love, is a 
statement that though human ingenuity will persist, the question whether 
biotechnology applications should be deployed broadly in society requires 
moral judgment. 

Second, the cost to human, animal, and plant life must be a central 
consideration in evaluating whether any class of technology or a specific 
application will enable sustainable flourishing. This is an especially acute 
point because the risks from certain biotech developments are profound and 
unique. Biological systems are highly interconnected and may self- 
replicate. Human-engineered changes to one part of creation can have 
unintended consequences across an entire species and the ecosystem. These 
risks are compounded by the fact that biotechnology has become more 
pedestrian, making misuse widespread and more likely than not, including 
by scientists.” The use of the CRISPR technology to create gene-edited 
twins provides a sobering example. 18 

Third, a theology of creation from love requires limits on what humans 
are allowed to define as creation. Such limits must rest on moral reasoning 
that can meaningfully address what constitutes the well-being of creation. 
The Constitutional clause that empowers Congress to enact laws to promote 
the progress of science and the useful arts alludes to public welfare as an 
inherent limiting principle.!? Although courts have long abandoned the 
pretense that the Constitution imposes any meaningful limits on Congress’s 
power, there have been important decisions imposing some limits. One of 
these is the Supreme Court decision in Association for Molecular Pathology 
v. Myriad Genetics, Inc., holding that naturally occurring gene sequences 
are not patent eligible.”° Interestingly, the Southern Baptist Convention 
requested a moratorium on such patenting and submitted an amicus brief in 
the case to the Supreme Court.7! 

Finally, the uniqueness of biological systems means that well-being must 
be considered in multigenerational terms for both humans as well as plant 


and animal life. Speaking of the ecological crisis that derives in large part 
from agricultural biotechnology, Ellen Davis writes that it is a crisis with 
“roots in our moral lives, yet it now touches every aspect of our physical 
existence and possibly that of every creature in the biosphere. Such an 
understanding ... is congruent with the biblical understanding of the world, 
in which the physical, moral, and spiritual orders fully interpenetrate one 
another.”** In other words, as important as are the benefits of 
biotechnology, the impact of many existing and emerging applications 
extend beyond the physical benefits to the human body alone. 

As I address later in this chapter, physical improvements have 
consequences, including emotional and psychological effects attendant to 
disruptions of biological systems. Some of these consequences are known, 
but many are not. The new frontiers of biotechnology promise their own 
distinct ecological, biological, psychological, and cultural costs to the 
relentless pursuit of improving humanity’s physical and material condition, 
including the serious question of what it means to be human. As the 
McKinsey report acknowledges, “manipulating biology could become a 


Pandora’s box that, once opened, unleashes lasting damage to the health of 


humans, ecosystems, or both.” 


In sum, biotechnology is quite clearly an expression of humanity’s God- 
given creative powers. But such power best reflects the image of God by 
recognizing restraints imposed by the duty to steward the welfare of all of 
God’s creation. From a policy perspective, such stewardship must be 
carried out with a moral acuity that considers the implications of 
biotechnology for the well-being of life and of the material world. The field 
of bioethics examines these questions to discern points of consensus about 
biotechnological applications, and there are important institutional 
parameters imposed by legislation and government agencies. But the Bible 
requires more. It requires moral assessment of the very conduct and 
underlying purposes of engaging in the very act of creation in the first 
instance. That purpose is essential to the image of God that humans bear. 


INTERRUPTING CREATION 


There are three principal categories of biotechnology: medical 
biotechnology, agricultural biotechnology, and industrial biotechnology. Of 


the three categories, medical biotechnology has been the primary focus of 
attention in Christianity, specifically regarding AREA. In addition to its 
emphasis on the sacredness of life, a major theme in AREA is that medical 
biotechnology is interruptive or disruptive of God’s creation and divine 
order. Framed this way, Christianity has ample reason to resist 
biotechnology outright. But this reasoning is subject to significant question, 
not the least because it is inconsistent with broader biblical principles and 
specific biblical texts. 

In the Torah, we see that God is the God of nature and directs nature in 
ways that expressly reveal His sovereignty. Moreover, Psalm 19 and 
Romans | are illustrative texts pointing to the intimate relationship between 
God and His creation. Nature reveals the glory of God and His sovereign 
grace. Nature also offers knowledge about God. God’s_ extensive 
involvement in nature as recorded throughout the Bible has produced a 
reverence for God’s created order and design, meaning that Christianity 
generally holds a high fidelity to God’s design of earth and her creatures. As 
such, medical biotechnology with its engineering and reengineering of 
genes, cells, and bodies evokes apprehension regarding the fundamental 
doctrine of a created order in which God established the categories and 
design of all living things. There are two dimensions of this concern. The 
first dimension relates to exploiting God’s creation in a way that subverts 
the stewardship role to which God assigned humans, which I addressed 
briefly above. The second relates to the idea of violating the form or 
character of that which God designed and created, an issue to which I now 
turn. 

Christian adherence to the biological status quo is typically associated 
with the fact that God finished creation and then described the completed 
work as “good.” If the overarching focus in Christianity is defense of God’s 
design, then the longstanding view that interference with nature violates the 
sacredness of that order and destroys what is “good” seems like respectable 
logic. Nevertheless, this position ineluctably raises profound theological 
and doctrinal problems. 

First, creation was good but clearly not complete. For example, it was 
Adam, not God, who named the animals (Gen. 2:19-20). God’s creation of 
Adam with instructions to tend to His creation—to cause it to flourish— 
should be understood as an invitation by God to partake in the work of 
creation. Indeed, this is what Eden arguably signifies—not a passive 


acceptance of what God created but active care for God’s creation that 
caused new life to emerge and to flourish. Adam’s care and exercise of 
creative ability in response to God’s direction thus interposed with, or at the 
very least added to, God’s creation. The biblical text does not suggest that 
Eden was a museum in which nothing was to be touched, rearranged, or 
altered. To the contrary, the relational act of humanity’s creation was a 
deliberate feature of Gods creation. The New Testament references to 
Christians as “joint heirs” and “colaborers in the spirit” resonate with this 
same pulsating theme of creation by humanity in relationship with God and 
reflecting God’s love and care for all created things (see, for example, Rom. 
8:17; and Gal. 4:7). 

Second, beyond Eden, the Bible tells of several instances in which God 
Himself interrupts nature—such as when He prevented the sun from setting 
in answer to Joshua’s prayer in Joshua 10—or when God did not rebuke 
someone else’s intervention with nature, as happened in the case of Jacob’s 
breeding exercise in Genesis 30. 

One might argue, as in the Joshua example, that to the extent this event 
can be interpreted literally, it was a miracle and therefore not subject to the 
sort of moral questions presented by biotechnology, which involves human 
manipulation of nature. This logic holds some appeal, especially given the 


doctrine of sin (that great “evangelical distinction”*) that holds a firm grip 
in Christian understanding of the human predilection to fall short of God’s 
law. At the center of what makes something morally acceptable in 
Christianity is whether God has sanctioned it. Such sanction may be by 
direct command or by blessing the action, which is what happened in the 
case of Jacob. 

There are innumerable ways to manipulate biological matter belonging to 
plants and humans and other animals. Not every such interference with or 
disruption of nature is categorically a violation of God’s creation and 
created order, nor does every such act unavoidably impinge on the sanctity 
of life. For example, a central theme of Christianity is the dynamic rhythm 
of life and death, including the death of nature. The Gospel of John (12:14 
ESV) declares that “unless a grain of wheat falls to the ground and dies, it 
abides alone,” and the entire New Testament centers on the revelation that 
the human body necessary for life on earth will die, but a new body will 
clothe those who believe in salvation through the atoning work of Jesus 
Christ. In short, there are innumerable ways to manipulate human or plant 


and animal biological matter and biological systems. Not every such 
interference with or disruption of nature is ineluctably a violation of God’s 
creation and created order, nor does every such act unavoidably impinge on 
the sanctity of life. 

If the essence of Christianity’s presumptive disavowal of medical 
biotechnology is interference with God’s created order or design, then 
Christians live in a fundamentally conflicted state, since persistent 
interference with human, animal, and plant biology and the created 
environment is evident throughout the Bible. Importantly, many of the most 
significant interventions in history occur with respect to infertility, one of 
the key areas of Christian antipathy to biotechnology. Notable examples 
include Abraham who at the age of one hundred fathered a son. His wife, 
Sarah, also conceives at the age of ninety-nine and gives birth. Each of 
these three events alone would be naturally impossible; in combination, the 
birth of Isaac defies all-natural probability. But certainly, none of these 
examples can match a virgin who conceives and gives birth to the Savior 
Jesus Christ. 

Most of the detailed accounts of infertility in the Bible end with the birth 
of a child. The birth is a biological act—these are not disembodied spirits. 
Despite the physical deficits of whatever kind Sarah, Rebekah, Hannah, and 
others each produced a child. These miracles indeed are expressions of 
supernatural power. But the point is that miracles are inherently designed to 
disrupt, add to, alter, or change what the current reality is. If innovation is 
an act of creation made possible by God’s breath in humanity, the exercise 
of creative ability to address defects in nature cannot categorically be a 
violation of some immutable biblical order. Instead, it should be viewed as 
the manifestation of nature’s redemption. 

But how does one ascertain what is redemptive innovation and what is 
idolatrous interference with the integrity of God’s creation? I turn to this 
next. 


BIOTECHNOLOGY AS REDEMPTION 


Christianity’s difficult relationship with the natural sciences is well known, 
and probably best represented by the historical conflict between insights 
from evolutionary biology and the conventional understanding of the 


account of creation in Genesis 1. Throughout history, various hermeneutical 
approaches emerged to address growing tension between increasing 
scientific knowledge disseminated throughout society that challenged the 
accuracy of biblical texts and Christianity’s firm adherence to the Bible as 
the source of truth in the world. One such influential approach was John 
Calvin’s widely accepted theory of accommodation. This theory argued that 
God’s revelation to audiences was tailored to facilitate their understanding 
of Him or the idea or value being communicated: “Who even of slight 
intelligence does not understand that, as nurses commonly do with infants, 
God is wont in measure to ‘lisp’ in speaking to us? Thus such forms of 
speaking do not so much express clearly what God is like as accommodate 


the knowledge of him to our slight capacity.”*? Commenting on Genesis 
1:16, for example, Calvin wrote that “Moses wrote in a popular style things 
which without instruction, all ordinary persons, endued with common 
sense, are able to understand.””° Similarly, when God is described in 
physical terms in Isaiah 6:16, Calvin notes that “the understandings of men 
cannot rise to [God’s] boundless height.” Calvin thus admonishes of the 


passage in Isaiah that God never “appeared such as he actually is, but such 


as the capacity of men could receive.”?/ 


The efforts to close the gap between science and the Bible by using 
interpretive tools has been helpful to Christianity, and certainly 
evangelicalism’s strengthened support of science today is evidence of some 
success of these continued efforts. 

But the first step is acknowledgment that God’s creation exceeds our 
reason and that scientific investigation of the natural world can and does 
point us to faith in a Creator whose creation is ordered, harmonious, and 


continuing. As Loren Wilkinson puts it, “Creation is a verb[,] ... a 


continuing process as a result of God’s immanence.””® 


This recognition that creation is still unfolding—a truth revealed in 
biblical texts such as Psalm 104 or through the work of the Holy Spirit in 
Jesus’s disciples demonstrated in miracles, signs, and wonders detailed in 
the Book of Acts and since—is consistent with the idea that human 
knowledge of creation will also continue. In new areas of biotechnology, 
such as biomolecules, scientists are measuring intracellular molecules (e.g., 
DNA, RNA, proteins) to map cellular processes and functions.” This new 
knowledge has made possible gene therapies for treatment of monogenic 


diseases, such as sickle cell anemia and cystic fibrosis. Another area of 
advancement in biological sciences is engineering cells, tissues, and organs, 
including stem cell technologies and transplantation that allow cultured 


meat to be grown in labs.?? 

The point is that Christian theological developments supportive of a 
Trinitarian doctrine of creation in love as discussed previously in this 
chapter and a corresponding greater ease with science, demand 
acknowledgment that creation’s continued unfolding will be seen and 
experienced in new spheres of scientific knowledge. But acknowledging 
without characteristic hostility the increasingly expansive frontier of 
scientific discoveries of God’s creation is different from endorsing its 
applications or directing such knowledge to ends for which there will be 
difficult moral questions. In other words, there is a difference between a 
theology of creation and a theology of what that knowledge of creation (and 
creation itself) exists for. And while interpretive tools can help mitigate 
apparent conflicts with biblical texts, such tools cannot displace the final 
authority of the Bible on these moral questions. In short, the conflict 
between Christianity and certain types of biotechnology runs deeper than 
hermeneutics and is at the very least about the role of the Bible as a source 
of moral authority. 

The moral authority of the Bible is particularly important because 
nowhere else are the moral questions about the new biotechnology being 
addressed. Scientists are not policymakers; in a secular culture, scientists 
are viewed as messengers of the ongoing work of creation and of the 
discoveries from their human creative abilities. As noted earlier, patent laws 
that are designed to promote the progress of science for the public good 
have largely abandoned any moral inquiry in evaluating whether a 
particular innovation should receive the imprimatur of government approval 
as something that advances human well-being. l Unlike the European 
Union, which at least pretends to inquire about the moral implications of 
innovation, including by having an explicit statutory provision to that end,** 
there is no similar provision in US patent law. 

Given this state of affairs, how should Christianity evaluate 
biotechnology? If biotechnology reflects God-given ability and if such 
innovation can be used to restore or address physical defects, then 
Christianity must take biotechnology’s redemptive feature seriously. This 
means that Christianity has a meaningful role to play in the intellectual and 


moral assessments necessary in deciding when certain classes or 
applications of technology impair the normative value of a human or 
otherwise pose a risk to the sustainability of human, animal, or plant life. 
Such earnest consideration inevitably requires recognition that certain 
interventions reflect the love of God and others idolize the prospect that 
such technologies offer the best hope of solving a wide range of human 
problems—including those engendered by human abuse and exploitation of 
the earth and her resources. Beyond introduction of moral and normative 
evaluations of biotechnology, biblical exegesis could also bring to bear 
insights from pain and suffering, endurance, and joy to remind us of the 
intrinsic value of life even when physical conditions are not ideal. 

Let us consider two examples of the kinds of questions that must attend 
to any thoughtful consideration of biotechnology in Christianity. 

First, consider biotechnologies that alter or enhance human and 
agricultural performance, such as genetically engineered bacteria (for 
example, those in which insulin is made for treatment of diabetes) and 
genetic modification that make vaccines or their delivery routes more 
effective. These technologies can make physical life better for human 
societies bedeviled with disease or facing starvation due to food shortages. 
In one sense, this improvement in outcomes is consistent with God’s 
created order in which humans’ physical life is sustained by the bounty of 
the earth. It was, after all, God who declared to Adam, “I have given you 
every seed-bearing plant on the face of all the earth, and every tree whose 
fruit contains seed. They will be yours for food. And to every beast of the 
earth and every bird of the air and every creature that crawls upon the earth 
—everything that has the breath of life in it—I have given every green plant 
for food” (Gen. 1:29). 

Biotechnology could thus be understood in a limited sense as the 
generative use of earth’s resources. Biotechnological innovation depends, of 
course, on knowledge and discovery of something already in creation, 
followed by a manipulation of what is discovered to serve certain ends. It 
seems obvious that having the power to do something does not confer moral 
rightness to what is accomplished by that power. It is in the choice of this 
manipulation that the Bible has much to say. Let us consider the topic of 
food, which is a central preoccupation of our current environmental crises 
and a topic to which the Bible helpfully directs significant attention. 


The manipulation of plant and animal genetic material creates significant 
disorder to God’s creation. The classic case study is transgenic genetically 
modified (GM) seeds, the development of which involves adding a specific 
stretch of DNA into a plant’s genome to give it new or distinctive 
characteristics, such as making it resistant to pests or certain diseases. The 
new DNA becomes part of the GM plant’s genome, which the seeds 
produced by these plants will contain. 

Scientists and environmental groups have expressed concern about the 
negative impact of GM plants (and animals) on biological diversity. The 
risks could not be higher. The United Nations Food and Agricultural 
Organization (FAO) reports a loss of approximately 75 percent of plant 
diversity in the twentieth century alone.** And though the adverse effects of 
GM seeds and plants on the environment remain hotly disputed, the 
concerns are ever present. For example, a Intergovernmental Science-Policy 
Platform on Biodiversity and Ecosystem Services (IPBES) report published 
in 2019 notes environmental concerns related to GM organisms that include 
“impacts on crop genetic diversity, people’s health and farmers’ 
livelihoods.”** The report also notes the problem of cross-pollination 


between GM plants and non-GM plants and the uncertainty associated with 


gene transfers to wild plant species that are in the same genus.*> 


But the situation is even worse. As the plaintiffs in one case, Organic 


Seed Growers and Trade Association v. Monsanto,® pointed out to the 
court, some agricultural biotechnology has serious effects on human health 
as well, including the potential to interfere with the healthy development of 
fetuses.°/ 

In short, while human ingenuity in biotechnology may have addressed a 
set of important problems, it also introduced many others, including some 
with intense and lingering implications. Among those implications are the 
structural consequences of widespread adoption of genetically engineered 
seeds and plants, the misappropriation of genetic resources from indigenous 
people, and the corporate colonialism that puts many small farmers out of 
their vocation. Industrial agriculture has displaced communities in both the 
Global North and in the Global South, destroying their livelihood, way of 
life, and culture. In the Canadian case of Monsanto v. Schmeiser,*® a patent 
infringement dispute centered on genetically engineered canola produced 
and patented by Monsanto that had blown onto a local farmer’s field. When 


the farmer declined to sign a contract with Monsanto, Monsanto sued for 
patent infringement and won. But as a Canadian Supreme Court Justice 
dissenting from the opinion observed, 


Because higher life forms can reproduce by themselves, the grant of a patent over a plant, seed 
or non-human animal covers not only the particular plant, seed or animal sold, but also all its 
progeny containing the patented invention for all generations until the expiry of the patent term 
(20 years from the priority date). In addition, much of the value of the higher life form ... 
derives from the natural characteristics of the original organism and has nothing to do with the 
invention. In light of these unique characteristics of biological inventions, granting the patent 
holder exclusive rights that extend not only to the particular organism embodying the invention 
but also to all subsequent progeny of that organism represents a significant increase in the scope 
of rights offered to patent holders. It also represents a greater transfer of economic interests from 


the agricultural community to the biotechnology industry than exists in other fields of science.°? 


Agricultural biotechnology has expanded human power both over other 
humans and over the earth in ways fundamentally inconsistent with imago 
Dei and that the reclaimed creation by love has not forcefully restored. 
Some scholars have observed that Christianity’s relative indifference to or 
silence in the face of agricultural and industrial biotechnology is consonant 
with the historic misapplication and misunderstanding in Christianity of 
Israel’s redemption from Egypt and the promise of a land where God’s 


people could live.*? Just as medical biotechnology does with the human 
body, agricultural and industrial biotechnology treats the land and 
environment as amoral objects to be owned and used for inconsiderate 
gratification rather than as what the biblical texts reveal land to be: a set of 
ecological duties derived from the imago Dei that should reflect the loving 
relationship between God and all creation. Examples include the Sabbath, 
which requires the people and the land to rest one day a week, the 
sabbatical year, which mandated one year of rest for the land, and the 
jubilee year, which provided additional rest for the land every fifty years 
(Lev. 25:8, Berean Standard Bible). As Jonathan Burnside emphasizes 
about the sabbatical year, it is the land and not the people that is directed to 
rest. This is set forth in Leviticus 24:3—5: “For six years you may sow your 
field and prune your vineyard and gather its crops. But in the seventh year 
there shall be a Sabbath of complete rest for the land—a Sabbath to the lord. 
You are not to sow your field or prune your vineyard. You are not to reap 
the aftergrowth of your harvest or gather the grapes of your untended vines. 
The land must have a year of complete rest.” Burnside rightly observes that 
the idea of resting land is a resource management and environmental issue. 


The land, like the people of Israel, is in a relationship of rest with God that 


“allows all creation to receive from the Creator without toil.”4! 


Christianity’s passivity toward agricultural and industrial biotechnology 
is striking because these spheres are so fundamental to human flourishing. 
In Christianity, land and body both are holy sites of life, fecundity, and 
loving care. The stewardship required of the land in Genesis 1 is equally 
required of the body as several New Testament texts illustrate.** The 
emphasis in Christianity on medical biotechnology relative to agricultural 
and industrial biotechnology reproduces the false dichotomies that 
characterize one sin as worse than another. Moreover, if all we do is focus 
on the benefits of biotechnology (or any technology), we will slowly but 
surely elevate the physical over the spiritual and be blinded to the costs of 
pursuing physical gratification and perfection as our chief aim. The 
challenge of biotechnology is that, pursued to its greatest end, it distorts and 
distracts from the fundamental need for integrated well-being of body, soul, 
and spirit for which the earth is an indispensable dimension. 


THE PURPOSE OF CREATION AND STEWARDSHIP: DEPENDENCY 


If caring for God’s creation is an essential duty of humanity, then 
understanding when biotechnology might support such caring requires 
moral judgments at every stage of innovation—from its conception to its 
deployment. To make those judgments with moral certitude depends on an 
understanding of the role of humans in the created order. If that role is 
constructed around relationship and duties as Genesis requires, at least three 
important principles are discernible in relation to biotechnology. 

First, because it is the breath of God that gives life to humans, a profound 
truth in Christianity is that we are created not just to be an image bearer 
with the same breath—but to be critically dependent on God. This 
dependency is important to Christianity’s engagement with biotechnology. 
Because so much of biotechnology innovation reinforces our reliance on 
innovation as a measure of our capacity to live improved lives, 
biotechnology can pervert the sacred covenantal relationship between God 
and His creation. In short, the usurping power of biotechnology can become 
like the idols of Ancient Israel to which the people looked for answers and 
in so doing lost their identity as people made in God’s image. 


In his provocative work Chasing Methuselah: Theology, the Body, and 
Slowing Human Aging, Todd T. W. Daly notes that biotechnology is “fueled 
by the notion that our bodies are at best morally neutral ... and should 
therefore be fully subject to our desire to be free from its limitations. From 
this perspective, our ... bodies serve as a reminder of our finitude and 


dependency” thus spurring the pursuit of technological control to correct 
every anomaly, perfect every defect and, ultimately, render the soul and 
body as separate and separated dimensions of human life. This separation 
produces fear and anxiety about both life and death, as the new 
biotechnological developments increasingly numb humanity to the reality 
of our limited time on earth. 

This is not to say that technological improvements such as 
neuroprosthetics that help people live more fully are inevitably sinful or 
immoral. Rather, the point is that to the extent biotechnology implies that 
Physical defects and deficiencies are the source of human unhappiness and 
must be corrected at any cost, it misguides human attention toward a false 
God—namely, physical well-being. It also reorders our sense of what 
matters most for well-being: the satisfaction of every physical need or the 
learning of contentment amid suffering? This is the insight in Job’s refusal 
to curse God and die when he encountered extreme loss of life and property. 
Job’s ultimate lesson reveals an understanding that well-being must include 
the capacity to accept life’s challenges as a prelude to, and part of, the 
sustainable flourishing of the human soul. 

Second, the conviction that humans are created in the image of God 
evokes the idea that the capacity to engage in the radical scientific research 
and biological innovation producing these significant technological 
advances is from God. Nevertheless, as C. S. Lewis put it, “Every faculty 
you have, your power of thinking or of moving your limbs from moment to 
moment, is given you by God. If you devoted every moment of your whole 


life exclusively to His service you could not give Him anything that was not 


in a sense his own already.” 


If everything humans have and can do comes from God, then the 
meaningful questions revolve around whether the existence of that creative 
capacity necessarily requires activation. The Christian doctrine directly on 
point is that of agency, which is an aspect of imago Dei. To be made in the 
image of God means we have cognition, free will, and the capacity to 
reason. To put it in political terms, liberty ensures that we can choose our 


course of action. Of course, we must be willing to bear the consequences of 
those choices. 

So should every God-given capacity be exploited as an expression of the 
imago Dei, subject to divine purpose? 

The doctrine of redemption implies a freedom from something that once 
held a person captive. Such freedom thus allows the possibility for a new 
and better life—a life consistent with the love of a Creator who, as Paul 
writes to Timothy, “created all things for us to enjoy.” The need for 
redemption implies that there is a negative thing—a choice or an action or 
condition that produced a less than healthy state of being. For Christianity, 
that condition is sin, and it is the human predicament responsible for the 
predilection to be self-serving, self-absorbed, and grasping for every 
material comfort. 

Second, orthodox Christianity holds firmly to the view that sin has 
disordered God’s creation, introducing evil and all its manifestations. If 
nature 1s affected by sin, is the manipulation of plant, animal, and human 
life really a rejection of God’s created order? Or is it, instead, an expression 
of redemption? At a minimum, redemption requires, first, serious attention 
to agricultural biotechnology because it as much as medical biotechnologies 
can change our bodies and, second, consideration of whether biotechnology 
violates our intimacy with God and with creation and each other, such as by 
imperceptibly but surely changing what it means to be human. Third, to the 
extent that biotechnology makes possible an increase in the quality of 
human life, it will inevitably exert increasing force on orthodox Christian 
doctrine. The three categories of biotechnology are substantially directed to 
satisfying the evolving and ever-increasing demands of human society; the 
rest of creation appears principally to be a means to this end. This premise 
is in tension with the command to steward all of creation for God’s glory 
and to live in view of eternity. 

Using biology to produce physical materials—such as making plastics 
with yeast instead of petrochemicals or applying fermentation processes to 
create fabrics—strikes most people, including Christians, as qualitatively 
different from genetically engineering crops to be more drought resistant or 
permanently altering the genetic profile of a vector like malaria that causes 
the death of roughly half a million children annually in sub-Saharan Africa. 
Both these types of biotechnology also seem different from the use of 
CRISPR technology to edit embryos, egg, or sperm cells. In short, not all 


uses of biotechnology are morally equal. But is there a theological basis for 
this relative comfort with some forms of biotechnology but not others? 
Christian thought in this regard is incomplete and filled with contradiction. 

Over the years, theologians have engaged in extensive debate over the 
precise meaning of the image of God, and a number of leading views have 
emerged. At a minimum, one constant theme is that human nature cannot be 
fully understood or effectively valued without the knowledge of God. In 
other words, the moral character of human nature requires some knowledge 
of God who is the source and measure of moral being. Imago Dei thus 
drives a teleological conception of human existence. At a minimum, to bear 
the imprint of God means that people are imbued with intrinsic worth that 
demands respect and dignity. From this core belief comes Christian views 
about autonomy, respect, dignity, and equality. That is not to say that 
Christianity holds one monolithic or even consistent view of these issues. 
Nonetheless, it is a mainstay of Christianity to hold firmly to the 
requirement that human life created in the image of God attracts a certain 
value that the law ought to recognize and defend. 

One way to view advances in biotechnology from a biblical perspective 
is to accept that the capacity to learn, to improve, and to invent is a 
responsibility that God has given to humanity as a steward of creation. That 
is not to say that the rapid developments and capital influx into 
biotechnology has biblical approval. At least three factors can be identified 
as fueling the growth of biotechnology: (1) increased secularism that made 
technological interventions with biological functions more acceptable, thus 
encouraging investments in the biotechnology industry, (2) the pain and 
suffering caused by genetic deformities and hereditary diseases, and (3) the 
fear of public-health emergencies and pandemics that make experimentation 
a matter of urgency to save human lives. In each of these contexts, 
improving human life or saving lives requires new knowledge and new 
technological tools. And as scientific developments have marched on, legal 
regimes have sought to encourage investments in scientific progress and to 
secure financial rewards for those whose research has produced new 
innovations. The intellectual-property system thus represents a valuable tool 
in consideration of Christianity’s treatment of biotechnology. 

Another biblically informed view of the rapid development of 
biotechnology is the importance of boundaries or contentment. In simplest 
terms, this means that nothing was granted in excess in God’s design. 


Rather, inherent in created order is the delineation of place, implying that 
there are appropriate and necessary limits for nature and the environment— 
a time and place for everything, including night and day, labor, and rest, 
mourning and joy. In the post-Edenic environment, flourishing entails an 
understanding that life is not perfect, that there is dignity in the face of 
suffering, and that efforts to perfect the human experience of life can be 
idolatrous. 

Between the two positions of mastery in stewardship and limits lies a 
great paradox—namely, that the quest to improve human society can be 
both an expression of stewardship and an expression of idolatry. 
Understanding how to distinguish between the two is crucial for 
Christianity’s effective engagement with biotechnology. Any science that 
relentlessly pushes at the boundaries of creation and manipulates the form 
of living things requires an understanding of when the faithful exercise of 
stewardship becomes the idolatrous pursuit of vanity. Such vanity is wildly 
manifest in the extraordinary capital invested in biotechnology, all in an 
effort to live longer but not necessarily to live well and whole. The intense 
efforts in private markets to improve the physical body through 
biotechnology easily outweigh the intensity of our public investments in 
doing justice, addressing inequality, serving the poor, and healing wounded 
relationships among families, ethnicities, and nations. Whatever success 
biotechnology promises with our bodies, the mental-health data strongly 
suggest that we have been far less successful with the soul and spirit. 

In sum, Christianity includes every part of our physical existence. God 
formed Adam from the dust and gave physical shape to humanity just as the 
plants, animals, and planetary systems also had been given their physical 
shape. The activating breath of life that caused Adam to live signaled the 
vital dependence on God as the source of life; humanity thus cannot live 
meaningfully apart from God and can live best only in dependence on Him. 
The onward relentless march of the new biotechnology however comes 
with a contrary illusion—one that seductively holds out the possibility that 
technology can overcome human physical defects and, in so doing, 
marginalizes the role of moral judgment in assessing whether technologies 
are consistent with the flourishing of God’s creation. 


CONCLUSIONS 


It is paradoxical and unenviable that the world’s self-avowed leading 
Christian nation, the United States, is also the world’s grandest laboratory 
for manipulating and exploiting the building blocks of human, animal, and 
plant life. 

Christianity’s antipathy to the manipulation of biological matter is 
especially intense in relation to human cells and genes—the building blocks 
of human life. It has been far less so with respect to other equally disruptive 
and inimical technologies, such as those that manipulate plant or animal 
life. Many biotechnologies offer new hope and expanded abilities to the 
human body, but they do not nourish the soul or foster loving dependence 
on God’s wisdom or His creation. 

Biotechnology is pervasive in our modern society, and many Christians 
daily partake of its fruit without any awareness that they are doing so, much 
less any consideration of the moral stakes at issue. The ubiquity of 
biotechnology has not been matched with theological study necessary to 
equip Christians to make wise decisions personally and to engage 
meaningfully in the public sphere on these questions. In other words, 
Christianity’s engagement with biotechnology lags far behind the urgent 
moral need of the present. The necessity for Christianity’s engagement with 
biotechnology is to inform the ethical debates with a moral understanding 
that might guide decision-makers in considering which technologies 
improve human well-being and thus should be introduced broadly in society 
without restrictions and which undermine the sanctity and sacredness of all 
of God’s creation and thus should be subject to restraint. 

Just as Christianity properly understood cannot be confined to church 
services or to byzantine rituals and ceremonies, neither can biotechnology 
any longer be viewed as an isolated or contained scientific field confined to 
laboratories and specialists. Biotechnology is present in our daily lives and 
is here to stay. There is no sector or domain unaffected by the deployment 
of biotechnology, making the historically limited focus on AREA a 
profound challenge for Christianity. The paucity of theological tools 
required to assess the current biotechnology landscape and to cultivate a 
biblically sound theology of technology presents a near crisis for 
Christianity. The increased capacity to manipulate biology more broadly 
and the rapid deployment of new biological innovations across domains 


such as agriculture, climate, and manufacturing mean that Christians are 
much more directly affected by biotechnology than ever before. This means 
that the stakes are higher in Christianity’s consideration of biotechnology, 
and as such, there must be a much clearer framing of the key issues in the 
relationship between Christianity and biotechnology. 
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CHAPTER 51 


HICS 


ROBERT F. COCHRAN JR. 


INTRODUCTION 


In 1857, at the First Presbyterian Church in Richmond, Virginia, Rev. T. V. 
Moore Jr. rose to give the funeral sermon for a recently deceased lawyer, 
Richard W. Flournoy. In addition to remembrances of Mr. Flournoy, the 
congregation heard a Christian reflection on the opportunities and 
challenges of being a lawyer. Much of Rev. Moore’s critique rings true 
today. 

Rev. Moore notes that the legal profession is “potent in its influences and 
relations for good or evil in the community,” and he calls for the moral 
influence of the Christian faith on lawyers. “[Genuine piety] will make [the 
lawyer] more just, more upright, more fearless in every danger, more honest 
in every duty!” He argues further, 


Christianity has a claim on the legal profession arising from /the professions] peculiar 
temptations.... [A lawyer] is in danger of forming a litigious spirit, of losing a love of truth, in a 
love of triumphant argument; of concealing the truth in defending a client; of stating that as an 
advocate which he does not believe as a man; of vindicating villainy for the bribe of a dazzling 
fee; of fomenting litigation because of its accruing profits; of confusing and embarrassing 
witnesses to invalidate a true testimony; of shrinking from the obloquy of defending an 
unpopular client or cause; and of losing all confidence in human virtue by coming so much in 


contact with the viler aspects of human character, and the viler specimens of human nature.! 


Though one might disagree with some of the specific criticisms Rev. Moore 
lodges, he highlights vices that continue to tempt lawyers—aggression, 
deception, selfishness, injustice, vanity, timidity, and cynicism. The 
profession has imposed regulations that attempt to restrain these vices, and 


Christianity has continued to speak to them, both with varying degrees of 
SUCCESS. 

In Rev. Moore’s day, lawyers were guided by traditions that had been 
passed from lawyer to lawyer over the centuries. These had only recently 
been systematized by University of Baltimore law professor David 
Hoffman in his “Resolutions in Regard to Professional Deportment” 
(editions published between 1817 and 1836) and by University of 
Pennsylvania law school dean, and later judge, George Sharswood in his 
lectures on professional ethics (1854), which would serve as the basis of the 
American Bar Association’s (ABA) 1908 Canons of Professional Ethics. 
Though Hoffman was a Bible scholar and Sharswood a Sunday-school 


teacher, they did not identify the Christian underpinnings of their guidance.” 
The ABA’s guidance has gotten increasingly broader and more compulsory 
since that time, going from its largely hortatory Canons to today’s 
mandatory ABA Model Rules of Professional Conduct (MRPC).° 

During the first two centuries of the American republic, there was little 
explicitly Christian analysis of a lawyer’s work. That changed with the 
1981 publication of On Being a Christian and a Lawyer, by Thomas 
Shaffer. Several books and law review symposia followed. In this chapter, I 
consider the implications of several Christian doctrines on legal ethics. 


CLIENTS AND HUMAN DIGNITY (GOD’s IMAGE, PART ONE) 


If you want people to remember something, tell them three times. The 
Creation story tells us three times in two verses that God created humans in 
his image. 


Then God said, “Let us make humankind in our image, according to our likeness; and let them 
have dominion over the fish of the sea, and over the birds of the air, and over the cattle, and over 
all the wild animals of the earth, and over every creeping thing that creeps upon the earth.” So 
God created humankind in his image, in the image of God he created them; male and female he 
created them. (Gen. 1:26-27, New Revised Standard Version) 


This notion of God’s image in humans grounded Supreme Court Justice 
John McLean’s dissent in the infamous Dred Scott case: “A slave is not a 


mere chattel. He bears the impress of his Maker, and ... he is destined to an 


endless existence.’”* 


Law study and law practice tend to depersonalize clients and other people 
in numerous ways. In part, this comes from the law school experience of 
reading a barrage of cases in which people have suffered a significant loss: 
after the thousandth case, reports of serious losses tend to become mundane. 
In law practice, dealing with numerous cases in which parties have suffered 
such losses has a similar numbing effect. A client tends to become this 
severed-arm case or this complicated-will case. 

Judicial opinions themselves tend to depersonalize people. They exclude 
most of the personal aspects of the people involved. Often, they do not even 
use the names of the parties. Professor (later Judge) John T. Noonan Jr. 
charted the tendency of law to depersonalize people in his book Persons 
and Masks of the Law. As he notes, in Palsgraf v. Long Island Railroad— 
maybe the most famous first-year law-school case—Justice Benjamin 
Cardozo of the New York Court of Appeals does not even mention Mrs. 


Palsgraf’s name in the majority opinion. Were it not for the style of the 
case and Justice William Shankland Andrews’s dissenting opinion, we 
might not even know the name of this person who suffered such traumatic 
injuries. Lawyers and law students focus on the facts that might affect the 
legal outcome of a case, but it is easy for the persons involved to be lost. 
Clients become merely occasions for advocacy. 

The Christian message is that humans are God’s image bearers. They are 
to be treasured. Both the Mosaic Law (Lev. 19:18) and Jesus (Matt. 19:19) 
teach that we are to “love [our] neighbor as [ourselves]. Lawyers should 
treat clients with respect—the lowliest criminal defendant and the most 
arrogant CEO were both created in God’s image. Treating clients as those 
created in God’s image may be a matter of showing them respect when no 
one else is going to do so. The rules of the legal profession require lawyers 
to do several things that show clients respect, including providing 
competent and diligent representation, communicating with clients about 
significant aspects of the representation, allowing clients to control the 
objectives of the representation, charging reasonable fees, and maintaining 
client confidences (MRPC 1.1-1.6). 

A concern with unjust treatment of poor people in particular runs 
throughout the Bible. Amos accuses the Israelites: “You deprive the poor of 
justice in the courts.... Hate evil, love good; maintain justice in the court.... 
Let justice roll on like a river, righteousness like a never-failing stream!” 
(Amos 5:12, 24). Model Rule (MRPC) 6.1 encourages lawyers to donate at 


least fifty hours a year to care for poor people. For the Christian, in addition 
to the fact that God created poor people in his image, a powerful motive for 
service to poor people comes in Jesus’s declaration in Matthew 25:40 that 
“Just as you did it to one of the least of these who are members of my 
family, you did it to me.” 

Client respect may also include challenging clients. Respect includes 
wanting someone to be his or her best self. As Thomas Shaffer said, “The 
goal and purpose of a virtuous life in a profession is to help others become 
good persons.””° If lawyers are to help clients become better persons, they 
may need to encourage clients to treat other people with dignity. One of the 
challenges of law practice is that not only the client, but the opposing client, 
the opposing lawyer, the client’s family, and the client’s employees also 
bear, in Justice McLean’s words, “the impress of [their] Maker.” The final 
section below discusses how lawyers can deal with the danger that clients 
might use their lawyers’ work for injustice. 


BUSINESS PRACTICE AND THE EXERCISE OF DOMINION (GOD’S 
IMAGE, PART Two) 


The Creation story not only states three times that God created humans in 
his image; it also tells us twice that God created humans to exercise 
dominion. God delegates this authority to humans—“let them have 
dominion” (Gen. 1:26). In addition, God commands them to exercise 
dominion—‘Be fruitful and multiply and fill the earth and subdue it” (Gen. 
1:26). Exercising dominion over the earth remains both a human right and a 
human responsibility (Ps. 8:3—6). 

At one time, biblical scholars understood God’s command that humans 
exercise dominion as something separate from humans being created in 
God’s image. But increasingly, they have come to see exercising dominion 
as one of the implications of being created in God’s image. On this view, 


Genesis 1:26 is best understood as saying, “Let us make man in our image, 


after our likeness, and thus let them have dominion.” 


It is hard to overstate the extent of the responsibility God gives humans 
as bearers of his image. The Hebrew term Genesis 1 used for dominion 
suggests strong action. It is used elsewhere in the Old Testament to refer to 
the authority exercised by kings (for example, 1 Kings 4:24; and Ps. 72:8, 


110:2). Genesis 2:15 and its description of humans’ responsibility to 
“cultivate” and “keep” the Garden helps to further define human 
responsibility over the earth. As James Davison Hunter puts it, 


To cultivate includes working, nurturing, sustaining, and husbanding; to keep it includes 
safeguarding, preserving, caring for, and protecting. These are active verbs that convey God’s 
intention that human beings both develop and cherish the world in ways that meet human needs 
and bring glory and honor to him. In this creative labor, we mirror God’s own generative act and 


thus reflect our very nature as ones made in his likeness.® 


One might not think of the work business lawyers and their clients do in 
such lofty terms as exercising dominion, but this is exactly what they do, 
whether for good or ill. They organize human life. When lawyers write 
contracts, create corporations, draft wills, and advise businesses, they 
exercise dominion. These activities affect employees, customers, 
shareholders, families, and the environment. 

A challenge for both lawyers and clients is that God calls them to 
exercise dominion on his behalf, as his representative. Many business 
lawyers and clients see little connection between their work and God’s work 
on this earth. In part, this disconnect results from a limited view of God’s 
purposes in the world. But commercial activity is often the means whereby 
God meets human needs. Calvin University philosophy professor Lee 
Hardy gives a striking example. We humans wake in the morning and 
express our needs to God: “Give us today our daily bread” (Matt. 6:11). 
God gives us our bread, but generally, it does not appear supernaturally. At 
the very time we pray, the baker is already awake, kneading the dough, and 


preparing the bread. God gives us bread through the hands of the baker.’ 
God meets our needs through the hands of people in all sorts of occupations 
(including the hands of lawyers who draft legal documents for bread 
companies). 

The greatest ethical problem for business lawyers is that commercial 
systems often give rise to injustices. Sections below will discuss both how 
the danger of client injustice might affect lawyers’ choice of clients and 
how lawyers might address client injustices with clients in the counseling 
relationship. 


What is it that lawyers bring to the project of exercising dominion? Again, 
we can find insight in the fact that God created humans in his image. God’s 
image bearers not only have Godlike dignity and Godlike responsibilities, 
they also have Godlike capabilities. As Thomas Aquinas notes, in contrast 
to the rest of God’s creation, humans have the capacity to discern “wisdom, 


truth, and the relations of things.”!° Practical wisdom is perhaps both the 
most important thing lawyers bring to the lawyer-client relationship and the 
most important thing they bring to the project of exercising dominion. Not 
surprisingly, the wisdom books of the Bible praise wisdom highly. The book 
of Proverbs states, “Where there is no guidance, a nation falls, but in an 
abundance of counselors there is safety” (Prov. 11:14), and “listen to advice 
and accept instruction, that you may gain wisdom for the future” (Prov. 
19:20). 

Mary Ann Glendon, Anthony Kronman, and Brett Scharffs identify 
practical wisdom as the key lawyer virtue. The concerns of practical 


wisdom are “planning, understanding, judgment, and action.”!! A lawyer’s 
practical wisdom skills are an eye for the issue, a feel for common ground, 
an eye to the future, problem-solving abilities, tolerance, and recognition of 


the value of incremental change. !? 

As Kronman notes, practical wisdom is not merely a technical skill. It is 
the ability to deliberate well, “a wisdom that lies beyond technique—a 
wisdom about human beings and their tangled affairs that anyone who 


wished to provide real deliberative counsel must possess.”!* With practical 
wisdom, a lawyer is able to step out of a client’s emotional response to a 
case and to see the broader picture. Wise lawyers enable clients to consider 
a broad range of potential responses to a problem, the means for pursuing 
each response, and the implications of each response. Model Rule (MRPC) 
2.1 and its comment describe the wise counselor-at-law. 


In representing a client, a lawyer shall exercise independent professional judgment and render 
candid advice. In rendering advice, a lawyer may refer not only to law but to other 
considerations such as moral, economic, social and political factors, that may be relevant to the 
client’s situation. (MRPC 2.1) 

Advice couched in narrow legal terms may be of little value to a client, especially where 
practical considerations, such as cost or effects on other people, are predominant. Purely 
technical legal advice, therefore, can sometimes be inadequate. (MRPC 2.1 Comment) 


LITIGATION, THE FALL, AND THE ADVERSARY SYSTEM 


Whereas business-related areas of law (for example, contracts and property) 
are most closely related to the Christian doctrine of Creation because 
business enables humans to organize and exercise dominion over the earth, 
litigation-related areas of law (for example, torts and criminal law) are most 
closely related to the Fall. Litigators are in the conflict business, and 
conflict typically arises because humans are fallen—we act foolishly, 
selfishly, or both. In response to the Fall, the adversary system for resolving 
legal disputes has evolved as a matter of practical wisdom over the 
centuries. 

In Federalist 51, James Madison notes, “If men were angels, no 
government would be necessary,” and “if angels were to govern men, 
neither external nor internal controls on government would be necessary.” 
But in this fallen world, we need restraints on both people and government 
(including courts). One of the ways law controls both people and courts is 
through the adversary system. It divides power. Lawyers stand up to one 
another and press judges and juries to consider the evidence and arguments 
that support their clients. In the American system, judges take a somewhat 
passive role, assessing the arguments lawyers present to them. 

Lawyers’ adversary role calls on them to do things that run counter to 
some aspects of Christian morality. Whereas Jesus calls on Christians to 
“turn the other cheek” (Matt. 5:38—40) and to be candid with one another 
(Matt. 5:37), lawyers at times are aggressive advocates and withhold 
confidential information that might help the client’s opponents. At times, 
these responsibilities lead to injustice. There are two categories of 
justification for the lawyer’s role as adversary. 

The first justification focuses on the worth of the individual client. 
Clients were created in God’s image. As Nicholas Wolterstorff has argued, 
Christian (agapic) love calls on Christians to protect human rights. '4 The 
adversary system is designed to protect client rights. Underlying many 
client rights—including what lawyers’ critics call legal “technicalities”—is 
client dignity. For example, police should not subject people to degrading 
interrogation, and confessions obtained through such interrogation should 
not help to convict a client, even when they reveal truthful information. 


In a 2005 decision, Israel Supreme Court President Aaron Barak 
addressed the rights of terrorists—possibly the most vilified humans: 
“Needless to say, unlawful combatants are not beyond the law. They are not 


‘outlaws.’ God created them as well in his image; their human dignity as 


well is to be honored; they as well enjoy and are entitled to protection.”!> 


Lawyers are one of the means by which law protects human dignity. 
Without legal representation, it is less likely that courts would develop or 
protect human rights. 

Other arguments for lawyer advocacy are systemic. Protection of 
individual client rights protects the rights of citizens generally. Releasing, 
for example, an (in fact) guilty defendant because of an illegal search will 
discourage police from making illegal searches of innocent citizens. In 
addition, if each side in a case has a good attorney advocate, a judge or jury 
will hear the strongest arguments for each side and will be more likely to 
make wise decisions. 

There were some elements of an adversary system in biblical and church 
history. In a murder case, the Mosaic Law provided: “the congregation shall 
judge between the slayer and the avenger of blood [the victim’s nearest 
relative], in accordance with these ordinances” (Num. 35:24). The wisdom 
literature warned, “The one who first states a case seems right, until the 
other comes and cross-examines” (Prov. 18:17). For many centuries, the 
canonization process in the Catholic Church included a “devil’s advocate,” 
who presented arguments against canonization of a candidate.'® 

Admittedly, the adversary system does not always work. Its success 
requires parties with equally effective advocates. At times, lawyers are not 
equally effective, and increasingly one side to a conflict is unable to afford 
a lawyer. Many people who are not in court are affected by decisions made 
during litigation, and much of a lawyer’s work takes place in the office, 
where there is no judge to serve as a neutral arbiter of justice. 


Confidentiality 


Some of the greatest moral challenges to lawyers arise from the doctrine of 
confidentiality. A lawyer may know information that would greatly help an 
opposing party, but the lawyer ordinarily may not share information 
“relating to” the representation without client consent, except to prevent 


reasonably certain death, substantial bodily injury, or substantial financial 
loss (MRPC 1.6). 

Here, as with the adversary system generally, the rules are based on a dual 
concern with protecting individual client rights and protecting the broader 
population. These rules protect client privacy. Proverbs 11:13 praises 
loyalty: “One who is trustworthy in spirit keeps a confidence.” In addition, 
without the protections of confidentiality, clients might not be candid with 
lawyers. Clients must be willing to share information openly with lawyers if 
lawyers are to guide them to comply with law. 

Thomas Aquinas recognized the importance of confidentiality but suggests 
what may be a broader exception to the confidentiality rule than the ABA 
rule: “It is contrary to fidelity to make known secrets to the injury of a 
person; but not if they be revealed for the good of the community, which 


should always be preferred to a private good.” !” 


Shrewd Wisdom 


The rules of the profession permit deception in some situations. Lawyers 
are not allowed to lie or to allow clients to lie (MRPC 3.3, 4.1), but they can 
take advantage of the errors of others. Lawyers typically do their utmost to 
convince juries that they believe in their cause, even if they do not. Lawyers 
do what they can to keep out damaging, even truthful (maybe especially 
truthful), testimony. In negotiations, lawyers can lie about their and their 
clients’ true valuation of claims (MRPC 4.2, Comment 2). According to 
Gordon Beggs, discovery and negotiation practices have “evolved into an 
exercise in gamesmanship in which reputable attorneys divulge adverse 
information only where it is impossible to interpret an adversary’s inquiry 
in a way which does not require disclosure.”!® Beggs and other 
commentators condemn such practices.!? “Proverbs leaves no room for 


deception,” Beggs writes,”° citing Proverbs 12:2: “The LORD condemns a 
crafty man.” 

In his book Law and Wisdom in the Bible, David Daube identifies two 
types of biblical wisdom. At times, wisdom is pure: “Lying is condemned, 
straight conduct is praised, open looks, open language.”””! But Daube notes 
that the Bible also praises another type of wisdom, which might be called 
tricky or shrewd wisdom. This type of wisdom is common in Old Testament 
stories. The Egyptian midwives deceive Pharaoh to save the Hebrew babies 


(Exod. 1:17—21), and Solomon deceives two prostitutes to determine which 
is the mother of a disputed baby (1 Kings 3:28). In other stories, it is not so 
clear that the trickery is for a good cause, though Daube notes, “Lower 
wisdom never takes pride in an unprovoked exploitation of the weak.” 

Psalm 18:25—26 (New American Standard Bible) suggests that even God 
practices both types of wisdom, depending on the parties involved: “To the 
faithful you show yourself faithful, to the blameless you show yourself 
blameless, to the pure you show yourself pure, but to the devious you show 
yourself shrewd.” In a system that allows trickery, there may be a place for 
such practices in the work of a lawyer against an opponent who is likely to 
engage in such practices. 


Lawyers as Peacemakers 


In Matthew 5:9 (NRSVUE), Jesus says, “Blessed are the peacemakers, for 
they will be called children of God.” Lawyers are not often identified as 
peacemakers, but in reality, most of a lawyer’s work is some form of 
peacemaking. Good business lawyers draft documents with an eye toward 
avoiding future conflicts. Litigators settle upward of 95 percent of cases 
prior to trial. And, of course, even litigation is a peaceful form of conflict 
when compared with the violent alternatives to which parties might 
otherwise turn. Nevertheless, litigation and negotiation often involve harsh 
conflict. Lawyers often exacerbate the anger parties feel toward one 
another, and trial often leaves the parties angrier with one another than 
before. 

Some Christian traditions oppose litigation. They have good biblical 
warrant. Jesus taught that when we are sued for our tunic, we should give 
our cloak as well (Matt. 5:40), and when we are wronged, we should 
forgive (Matt. 18:21-22). Both Jesus and Paul commanded Christians to 
resolve their disputes within the church (Matt. 18:15—17; 1 Cor. 6:1—10). 
The Anabaptist churches put these teachings into practice and established 
nonadversarial methods of dispute resolution within their churches. In 
recent decades they took the lead in what became the Alternative Dispute 
Resolution movement.”* 

Other Christian traditions are more accepting of litigation. John Calvin (a 
lawyer) argues, citing Romans 13:4, that Christian use of the courts is 
appropriate, for the magistrate “is the minister of God to us for good.” 


Calvin’s requirements for litigation, however, are stringent. Litigants may 
seek “the protection of the magistrate” and seek “what is just and good,” so 
long as they are “far from any wish to hurt or take vengeance—far from 
bitterness or hatred.” Calvin acknowledges, however, “that such moderation 
in judicial proceedings is so far from being seen that an incident of it would 


be a kind of prodigy.”** Unfortunately, in this respect, I fear, customs have 
not changed over the past five centuries. 

Lawyers can serve as peacemakers, both by encouraging nonadversarial 
methods of dispute resolution as suggested by the Anabaptists and by 
encouraging nonadversarial litigants as suggested by Calvin. Lawyers 
should encourage apology, forgiveness, and reconciliation. Of course, 
peaceful dispute resolution requires a level of cooperation from both sides. 
If either side is unwilling to seek a peaceful resolution, lawyers may have to 
fall back on litigation in order to seek a just result. The legal system, with 
its injustices, expense, delays, and inefficiencies, will be left to take its 
course. 


MORAL RESPONSIBILITY, CHOICE OF CASES, AND THE 
COUNSELOR-AT-LAW 


Both business practice and litigation can serve God’s purposes on earth, but 
either can be used for injustice. What are lawyers to do if they believe 
clients are pursuing unjust objectives? There are several possibilities. 


Reject Certain Cases 


Pope John Paul II says, “Lawyers ... should always decline the use of the 
profession for an end that is contrary to justice.” They should “avoid 
becoming mere technicians at the service of any interest whatever.” John 
Paul II makes these comments in a discussion of divorce, in which he 
highlights the value of the permanence of marriage “for spouses, for 
children, for the Church and for the whole of humanity.” He argues that, 


with few exceptions, lawyers should not assist clients in obtaining a 


divorce.2> 


Other commentators suggest that a lawyer might assess the value of 
client objectives in each case before taking a case. A bond attorney might 


ask whether projects are “worthy of respect and, therefore, his or her talent 
and efforts” and whether they “contribute to the well-being of humanity and 


thus to the kingdom of God?’”*° Such limits enable lawyers to devote their 
efforts to projects that serve God’s purposes, but they might lose an 
opportunity to influence clients in a positive direction, as suggested in the 
following section. 


Client Counseling and Moral Discourse 


In client counseling, lawyers can make two errors that are grounded in a 
failure to treat people as God’s image bearers.” The first error is 
paternalism, which shows too little respect for the client. Model Rule 
(MRPC) 1.2 seeks to prevent paternalism. It grants clients the authority to 
control the objectives of representation. Nevertheless, lawyers can exercise 
a significant amount of control over clients through methods from 
persuasion to manipulation. 

Early teachers of legal ethics called on lawyers to control the 
representation and to direct clients toward the lawyer’s perception of the 
good. David Hoffman said, “[The client] shall never make me a partner in 
his knavery.”*° Judge Clement Haynsworth more recently argued, “The 
lawyer must never forget that he is the master. He is not there to do the 
client’s bidding. It is for the lawyer to decide what is morally and legally 


right.”?? Such representation can show respect to other people, but it shows 
too little respect for clients. If a client has legal rights, he or she should 
know about them, whether the lawyer agrees with them or not. Clients 
should wrestle with moral issues that arise in their cases. Moreover, lawyers 
may be too quick to assume that they have greater moral wisdom than their 
clients. Humility is justified when approaching the moral issues that arise in 
the law office. 

The other error counselors-at-law can make is to ignore the dignity of 
other people who might be harmed by the representation. Some lawyers 
serve as hired guns and are willing to do anything within the bounds of the 
law for the client. The most widely used “client-centered” counseling book 
suggests, “Because client autonomy is of paramount importance, decisions 


should be made on the basis of what choice is most likely to provide a 


client with maximum satisfaction.” ” 


Some lawyers combine both errors. They control the representation and 
ignore the interests of other people. The client defers to the lawyer, and the 
lawyer defers to his or her role as an adversary. No one assumes moral 
responsibility for what may cause harm to other people. 

Thomas Shaffer and I have proposed a fourth model. The lawyer should 
allow the client to control decisions in representation but should raise moral 
concerns for serious discussion as a friend might raise such issues, neither 
ignoring such issues nor imposing the result. As Anthony Kronman argues, 
a lawyer’s advice (like a friend’s) is valuable because it combines a 
commitment to the client with objectivity and candor. Both lawyers and 


friends bring “sympathetic detachment” to the relationship and can give 


wise counsel.?! 


Friends raise moral concerns with friends, without imposing their views. 
As Jeremy Taylor, the seventeenth-century bishop, said, “Give thy friend 
counsel wisely and charitably, but leave him to his liberty whether he will 
follow thee or no.”°? A friend will not impose his or her will on a friend, but 
neither will a friend sit by and let a friend go down a wrong path. Such 
counsel is consistent with Model Rule (MRPC) 2.1, which requires a lawyer 
to “exercise independent professional judgment and render candid advice,” 
and identifies “moral” considerations as a factor “that may be relevant to 
the client’s situation.” 


Defer to the Client and Rely on the System 


It may be that clients will not be interested in engaging in the sort of moral 
discourse suggested by the lawyer as friend. In such cases, a lawyer might 
withdraw from representation if he or she is sufficiently concerned with the 
direction the client wants to go (MRPC 1.16), but there may be strong 
arguments for the lawyer to continue with representation. First, though a 
client might not make ideal decisions, lawyers do a significant public 
service by informing clients of the limitations law imposes on them. In 
addition, serving as a client’s attorney may give the lawyer the opportunity 
to care for the client during a difficult period in life. To take the example 
with which we began this section, divorce is often a traumatic experience 
for a client, and a caring attorney can be a significant source of support. 
Legal representation is a means of respecting the client’s dignity. 
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CHAPTER 52 


STICE 


VINCENT LLOYD 


Derrick Bell, the legal scholar often credited with launching critical race 
theory, was raised as a Christian and continued to describe himself as a 


Christian throughout his life.! But by the time he was producing his 
influential articles and books on race and law, Bell was suspicious of 
literalism. His Christianity centered on a universal message, not the 
application of Bible verses to contemporary life and not adherence to 
specific doctrines. The Christianity that Bell most admired was expressed in 
the songs of the Black church rather than in creeds—more spiritual than 
propositional. This Christianity complements, perhaps fuels, his analysis of 
race and law in the United States. Bell charges that racism is deeply baked 
into US law and institutions, and that it is pervasive in the hearts of white 
Americans. It is so deep, racial progress seems impossible. Bell affirms the 
need to grapple with racism’s depths but at the same time to work toward 
racial justice—even as racial justice remains beyond the horizon of 
possibility. This is precisely the sort of Christianity found among the 
enslaved: attentive to the pervasiveness of sin in the world and the uneven 
distribution of violence precipitated by sin, while also affirming a 
commitment to persist in the struggle for freedom and justice.” 

Bell’s suspicion of Christianity, and his observation that many racists are 
Christians, points to the care needed when approaching the topic of 
Christianity and racial justice. The relationship between Christianity and 
racial justice is ambivalent, with Christianity used to further racial justice 
and racial injustice. In both cases, Christianity often appeals to a moral 
authority beyond the law and often appeals to a moral authority accepted 
only by Christians. Exploring Christianity and racial justice, then, 


necessarily means turning to sources beyond legal doctrine, case law, and 
public policy. 

Recent scholarly analysis of racial justice has taken a turn that is 
sometimes represented vertically, from a focus on the surface to a focus on 
the depths—that is, to an examination of the systems that lurk underneath, 
and make possible, individual acts of racism or particular racist laws. (This 
is a point that Bell’s work foreshadowed.) Racial justice, then, does not 
mean changing the minds of all the racists, nor does it mean changing all 
the racist laws, nor does it mean eliminating all racist acts. Racial justice 
will result when systems supporting racism are uprooted and replaced with 
new, justice-oriented alternatives. What does this mean, concretely? There 
is debate among scholars—and among activists—about how to fill out this 
claim. It is controversial, for example, to suggest that capitalism is a system 
undergirding racism. Some scholars and some activists speak of 
interlocking systems of capitalism, patriarchy, and racism. Indeed, even the 
concept of a system is somewhat mysterious and open to multiple 
interpretations. 

One way of filling out the meaning of systemic racism, and so beginning 
to sketch a vision of racial justice, starts with the issue of slavery. To treat 
fellow humans as property, and so to deny their humanity, does not come 
naturally or easily. A legal license is insufficient to make slavery possible 
and to sustain it. In addition to laws, there must also be social practices that 
distinguish between the enslaved and those who enslave. Furthermore, 
slavery requires cultivating certain ways of feeling and ways of seeing. 
Viewing those with dark skin as less than human is a habit that must be 
cultivated in a community, in which feelings toward the races and ways of 
seeing individuals according to their race can be reinforced. Institutions, 
policies, and laws seemingly unrelated to slavery are shaped by these 
feelings and ways of seeing. Thus, when slavery is legally abolished, the 
habits that went into authorizing slavery persist, along with the institutions, 
policies, and many of the laws that were shaped by those habits. Black- 
studies scholars have recently taken to describing these effects on our 


current world as the afterlives of slavery, another way of describing 


systemic racism. Whether or not a particular individual (or even a 


particular region) experienced slavery or had ancestors who did, slavery 
shaped how we see and feel today, and perhaps even how we think, so that, 
the claim goes, race everywhere is defined by the afterlives of slavery. 


With such an expansive and unhappy account of racism, the possibility 
for racial justice would seem to be close to nil. Scholars and activists who 
analyze racism struggle with this quandary, but Christianity offers a 
response. A core claim of Christianity is that individuals are constantly 
turning away from the good, and the world is filled with temptations to turn 
away from the good. The world misshapes our souls, so to speak, and the 
only hope for justice is not found in the world. It comes from outside the 
world: from faith in Jesus Christ and the new life that he offers. In short, it 
seems like a sort of faith is necessary in order to envision racial justice if 
racism is taken seriously, and Christianity describes and celebrates such a 
faith. 

In the sections that follow, I explore key Christian concepts that speak to 
questions of racial justice. Then I turn to Christian approaches to racial 
justice as a movement, God’s work unfolding in history, rather than as 
concepts. Finally, I turn to questions of racial justice that have emerged in 
recent years, exploring the ambivalent ways that Christianity addresses 
these questions. 


SOURCES OF RACIAL INJUSTICE IN CHRISTIANITY 


Before turning to concepts that address racial justice with their roots in the 
Christian tradition, let us acknowledge some of the themes within 
Christianity that have contributed to racial injustice. During the debates 
over slavery, segregation, and apartheid, and during more recent racial- 
justice protests associated with the Black Lives Matter movement, both 
sides have appealed to Christianity. For example, defenders of slavery 
pointed to the existence of slaves in the Bible. Although slavery is regulated 
in the Bible, it is not unequivocally condemned. More circuitously, 
defenders of slavery and racism generally pointed to Genesis 9, in which 
Noah passed out drunk and naked. Ham, his son, viewed Noah’s nakedness, 
whereas Shem and Japheth, Noah’s other sons, averted their eyes and 
covered their father. When Noah awoke, he cursed Ham’s son and his 
descendants, relegating them to the role of the “lowest of slaves” (New 
Revised Standard Version). Over the years, there developed a tradition of 
interpretation that identified Ham with dark-skinned people, or Africans, 


and the servitude in which Africans and their descendants found themselves 


was justified by Noah’s curse.* 


More recently, scholars have turned to a deeper issue within the history 
of Christian thought to account for contemporary forms of Christian racism. 
From its very first years, Christianity has had a vexed relationship with 
Judaism. Jesus was Jewish, but what was the status of Jews after Jesus 
announced a new religion? While it is likely that a spectrum of religious 
identities coexisted in the early years of Christianity, from Jewish to 
Jewish-Christian to Christian, in the centuries that followed some strands of 
Christian theology embraced a virulent anti-Judaism, with Judaism and 
Jewishness sliding into each other, just as Jewish ethnicity and religion 
continue to slide into each other. For Christian supersessionists, Christianity 
is a religion of grace, replacing the religion of law represented by Jews. 
Jews as a people were associated with legalism, with the body, and with 
earthliness, and European states pushed Jews to convert or be eliminated. 

In recent years, scholars such as Willie James Jennings have argued that 
Christian anti-Judaism structured Europe’s encounter with the Americas. 
Indigenous people were imagined in the role of Jews, a race of people who 
needed to be converted or eliminated. J. Kameron Carter has made a similar 
argument with respect to anti-Blackness in the United States: racism 
directed against Blacks follows from a centuries-old Christian 
supersessionist logic taking a new form. On such accounts, no secular 
solution will bring justice to (racialized) indigenous people or to Black 
Americans. Addressing a problem within Christianity, correcting Christian 


theology, is a prerequisite to racial justice.° 


CHRISTIAN CONCEPTS SUPPORTING RACIAL JUSTICE 


The Bible, Christian tradition, and histories of Christian practice also give 
reasons to support racial justice, and some of the most powerful voices for 
racial justice, such as abolitionists William Lloyd Garrison, Frederick 
Douglass, and Martin Luther King Jr., drew from these wells. First, and 
most basically, Christians are charged with attending to marginalized 
members of society. In Matthew 25, Jesus exhorts his followers to feed the 
hungry, welcome the stranger, and care for the sick and incarcerated: “Just 
as you did it to one of the least of these who are members of my family, you 


did it to me.” Racism is clearly incompatible with welcoming the stranger, 
and in a context in which racism entails not only ill treatment but also 
vulnerability to incarceration, illness, poverty, and food insecurity, it seems 
incumbent on Christians to pursue racial justice. Similarly, with the parable 
of the Good Samaritan, Jesus invites his followers to care for the needy 
regardless of their identity—indeed, especially in cases in which the person 
in need is unlike oneself. It seems that Jesus’s command to love one’s 
neighbor as oneself applies to all humans, not just those who resemble me 
or who live near me. Interpreted expansively, this command not only 
prohibits racial animosity; it also motivates social change to address deeper 
issues that give rise to racism. 

A second strand of the Christian tradition that advocates of racial justice 
have taken up has to do with the identity of Jesus. In Christianity, the savior 
is himself a marginal figure: a poor Palestinian Jew living in a Roman 
colony who is ultimately executed by imperial authorities. The core of the 
Christian message, on this account, is not only that Jesus died and was 
resurrected but that God took the form of the lowliest sort of human, a 
human persecuted by the state because of his marginal identity, and showed 
that such people can achieve eternal life. The last will become first and the 
first will become last, as Jesus says in Matthew 20:16. God is present 
among the lowliest; indeed, God favors the lowliest. For those with 
privilege to go to heaven, Jesus asserts when queried by a rich young man, 
they must renounce their privilege. This interpretation of Christianity has 
offered comfort for many who suffer from racism, as it assures them that 
racists will not have the last word. Focusing on Jesus’s marginalized 
identity also motivates those struggling for racial justice: the work of 
making the last first is God’s work in the world, and participating in the 
struggles of marginalized communities can thus be seen as participating in 
God’s story, building the kingdom of God on earth. Some Black Americans 
have argued that the Christian story must be retold in the contemporary 
context: W. E. B. Du Bois penned a pair of short stories envisioning Jesus’s 
reception in the segregated South, and James Cone draws attention to the 
parallels between the lynching of Black Americans and the crucifixion of 
Jesus. At a moment of particular racial tension in the United States, in the 
late 1960s, Albert B. Cleage Jr. and James Cone asserted that it would be 
fitting to describe God as Black, since God identifies with the most 


marginalized, and in the United States Blacks are the most marginalized.° 


A third concept from Christian theological grammar that speaks to 
questions of racial justice 1s domination. Augustine of Hippo famously 
considers domination at the level of both the individual and the collective. 
Within each of us, there is a desire oriented toward the good, toward God. If 
it is allowed to guide us, we live in harmony with others, participating in 
the kingdom of God, realizing a life of truth and beauty. But within each of 
us, there is also a desire oriented toward domination (libido dominandi) 
competing with the first desire. This desire for domination is satisfied by 
bettering others, by lording ourselves over them. The will to dominate 
promises happiness, but this is a false promise; it actually leads to strife and 
dissatisfaction. Augustine points to the role that the desire to dominate plays 
in fueling political conflict as well. With the Roman Empire in mind, 
Augustine suggests that there is an unquenchable thirst for groups to 
acquire power—but this ultimately leads to their downfall. Rome imagines 
itself invincible and enjoys this self-image, but in fact Rome will inevitably 
collapse, with that collapse precipitated by its desire to dominate. 

Before and after Augustine, too, the Christian tradition has worried about 
the will to dominate. Even in the Bible, the will to dominate seems to be at 
the root of our humanity: from Adam and Eve to Cain and Abel and beyond, 
the human desire for power over self and others, and a refusal of right 
relationships, drives the narrative. Racism could be seen as the paradigm 
case of this will to dominate, and it similarly flows between the level of the 


individual and the level of the collective.’ Racism provides an excuse for 
domination that distracts from the underlying problem of disordered human 
desire. The power one individual (or one group) exercises over itself and 
over another individual (or group) supposedly makes sense because of 
racial difference. From this perspective, racial justice means racism: giving 
all what they are due means giving one group more and another group less. 
The Christian insight into these matters is that the desire to dominate cannot 
be eliminated; it is part of human nature, what separates humans from 
angels. But faith, and faith communities, are charged with interrogating this 
desire in ourselves and in others. That interrogation involves rooting out the 
excuses to dominate, such as racism, and moving toward right relationships 
with others—that is, toward racial justice. 

A fourth concept from Christianity that speaks to questions of racial 
justice is natural law. Often associated with Thomas Aquinas but having a 
history that stretches back much earlier and extends into the present, natural 


law in its simplest form is the view that there are moral authorities that 
ought to have an effect on the law of the land. Christian accounts of natural 
law often point to a specifically Christian moral authority, such as God’s 
law as revealed in the Bible or as discerned through reflection on the image 
of God in human nature. If God’s law mismatches the law of the land, the 
law of the land ought to be changed or ignored. While we humans cannot 
access all of God’s law, the parts of it that we can access obligate us: natural 
law. 

Natural law has been used by Christians both to support and to oppose 
racism, depending on what content is ascribed to God’s law. Defenders of 
slavery, segregation, and apartheid claimed that it is God’s law for the races 
to be separate—and, implicitly or explicitly, for one race to be in a superior 
position. Those opposed to racism claimed that racial difference is human, 
not divine; from God’s perspective, all are equal in their humanity. Indeed, 
the image of God is to be found in all. Therefore, laws that support a 
practice like slavery must be overturned or ignored, even if that results in 
civil punishment. The Christian natural law tradition was invoked by 
distinguished orators advancing justice for Black Americans: Frederick 
Douglass, Anna Julia Cooper, and, most famously, Martin Luther King Jr. 
all turned to the Christian natural law tradition, with King discussing 
Aquinas by name in his “Letter from Birmingham City Jail.”® 

A final conceptual resource from Christianity for addressing questions of 
racial justice is social sin. While contemporary religious discourse, 
influenced by certain strands of evangelicalism, focuses on sin as an 
individual problem, there are long and deep traditions within Christianity of 
diagnosing sin at the level of the collective. Sometimes social sin is 
associated with the narrative of the Hebrew Bible: Israelites repeatedly 
turning away from their covenant with God, collectively sinning. In recent 
years, Pope John Paul II described “structures of sin” as “the root of the 
evils which afflict us.” According to John Paul II, “structures of sin” 
originate in individual sins but then spread virally and fester, contaminating 
a society.’ While such views are often associated with the Catholic 
Church’s teachings on the modern “culture of death,’ which the Church 
asserts is characterized by an embrace of abortion and euthanasia, social sin 
is also a concept invoked to describe a world that normalizes environmental 
devastation—a world, or nation, that authorizes racism. Indeed, much 
ecclesial discourse, and not just Catholic, about racial justice frames racism 


as a problem of social sin that must be addressed in the same way 
Christians address other problems of sin: pastorally, in community, with a 
firm but generous correction. Recently, theologians, including Katie Walker 
Grimes, have asked whether the social sin of racism might be a concept 


applied to churches themselves.!° Clearly, forms of racial injustice, from 
the explicit (for example, segregation) to the barely perceptible (for 
example, microaggressions) to the indirect (for example, gentrification), 
fester within Christian communities, even those that weekly proclaim their 
unity with all God’s children. 

In recent years, conversations among Christians about racial justice have 
often been framed in terms of reconciliation. This framing acknowledges 
past and present sins, both sins of Christians in the world and sins within 
Christian churches. It understands God’s story as suited especially for such 
a context: it is about welcoming sinners, acknowledging our shared status 
as sinners, and then building community out of a set of broken pieces, out 
of sinners. Applied to racism, the framework of reconciliation urges Black 
and white Christians to come together, to listen to each other, to 
acknowledge the harms that they have endured and that they have caused, 
and to strive toward forming a new sense of community grounded in that 
history of sin and the aspiration for shared life. 

Some Christians have criticized racial reconciliation for a perceived 
shallowness. There is a tendency, they charge, for racial reconciliation to 
reduce racism to individual acts rather than appreciating the structures 
supporting it and the way racism shapes even how we see and feel. The 
result is a premature halt to the interrogation of self and world that is 
needed in order to unearth racist habits. Moreover, Christian advocates of 
racial justice, such as Austin Channing Brown, argue that the framework of 
reconciliation blocks Christians from appreciating righteous indignation, 
the anger that is justly felt at racism and that can be affirmed and 
transformed when those who suffer racism gather together but that is 
suppressed in mixed company. |! Finally, some worry that the framework of 
reconciliation limits Christian involvement in racial-justice advocacy in law 
and public policy. If racial justice is imagined at the scale of reconciled 
individuals, and that is where energy is directed, then collective effort to 
transform a society, particularly in ways that are controversial and 
potentially divisive, may remain on the back burner. 


THE UNFOLDING OF RACIAL JUSTICE IN HISTORY 


So far, we have been approaching questions of racial justice through 
Christian concepts. In the Christian tradition, this is always a suspect 
method, for a cornerstone of Christianity is that God cannot be reduced to 
concepts. Every attempt to name God goes wrong. Correspondingly, every 
theological concept misses the mark, even as it may be useful heuristically. 
An alternative method is to focus on the unfolding of the Christian story 
across time, or what some Christians call the work of the Holy Spirit. The 
historian David Chappell suggests that the US civil rights movement is best 
understood as a religious revival, and it is hard to ignore the similarities in 
dedication, affect, and even language between racial justice movements like 


abolitionism and Christian awakenings. | This alternative method for 
approaching Christianity and racial justice, then, focuses on the Christian 
movement for racial justice unfolding across the centuries, with the 
theological meaning of racial justice coming into sharper focus as we attend 
to that unfolding. In other words, as sinful humans living in a fallen world, 
any systematic account we offer of racial justice will go wrong; the best we 
can do is join a movement for racial justice, allowing that movement to 
sharpen our perception and reasoning around questions of racial justice 
(that is, to do the work a concept is supposed to do). 

In 1857, Frederick Douglass spoke out against the US Supreme Court’s 
decision in Dred Scott, which denied Black citizenship. “The Supreme 
Court of the United States is not the only power in this world. It is very 
great, but the Supreme Court of the Almighty is greater,” he intoned.!° 
Douglass spoke these words to a crowd; he was a distinguished orator, and 
he saw his task as catalyzing a movement by eliciting from his audience 
reflection on their Christian beliefs and their intuitions about common 
humanity. While Douglass would eventually disagree vehemently with 
William Lloyd Garrison, the white abolitionist, about a strategy for 
dismantling slavery, they agreed that Christianity fueled their movement for 
racial justice—and they agreed that Southern Christians perverted the faith. 
After the Civil War, preachers traveled the South, not only bringing 
formerly enslaved Blacks into the Christian fold and establishing 
institutions for racial uplift but also, in some cases, serving as a vanguard in 
the struggle against Southern revanchism. The theologian Gary Dorrien has 


labeled this Christian movement for racial justice the Black social gospel, a 
largely Black-led effort to address the political, social, and economic 
structures blocking the South, and the nation, from achieving racial justice. 
4 Martin Luther King Jr. stands in the Black social gospel tradition, 
according to Dorrien, supercharging a national movement that used the 
Christian imagination to build support for changing white supremacist laws 
—and for breaking laws to precipitate such change. King, too, urged 
Christians to appreciate the way economic inequality and American 
imperialism interlock with systemic racism. 

In the popular media, the role of Christianity in racial-justice movements 
is often represented as peaking with King and steadily declining ever since, 
along with mainline Christian religious participation. This story is not 
entirely accurate. In its rhetoric, the Black Power movement that followed 
the civil rights movement was often critical of Christianity, yet Black Power 
leaders like Huey Newton were the children of Christian preachers or were 
formed in Christian communities, while Christian imagery and even biblical 
allusions circulated freely in Black Power organizing spaces, and churches 
provided essential infrastructure for organizing work. Christian theologians 
associated with the Black theology movement formulated a scholarly 
discourse to complement the racial-justice work of Black Power groups. 
From a different direction, the rise of evangelicalism opened up new 
Christian idioms for speaking about racial justice, even as evangelicals 
dissented from others. Jimmy Carter, whose 1976 candidacy was part of 
what Newsweek labeled that October the “Year of the Evangelicals,” 
attributed his professed commitment to racial justice at home and abroad to 
his Christian faith. 

The increase in racial-justice organizing from the second decade of the 
twenty-first century, often abbreviated with the hashtag Black Lives Matter, 
was described by journalist Emma Green as “unchurched,” yet we find 
Christianity entangled with this movement as well.!> The language of love, 
dignity, and spirituality, with its deep Christian resonance, circulates widely 
in online and in-person organizing spaces, clergy have played important 
roles in supporting protests, and many movement leaders describe their 
participation as motivated by faith—sometimes amorphous or eclectic faith, 
and sometimes Christian faith. On issues like incarceration—in which the 
injustice suffered by racial minorities seems so clear, yet the appropriate 
response may seem politically impossible—activists tap Christian resources 


to imagine the impossible, turning back to biblical traditions and histories 


of Christian abolitionism while also appealing to Christian virtues, 


including faith, love, and forgiveness. !° 


Yet the story of Christianity entwined with racial-justice struggles—and 
participation in God through such movements—is not so straightforward. 
Consider just one example: as school integration began to be enforced in 
the United States in the 1960s, the number of Christian schools across the 
South mushroomed. With astounding speed, white Christian communities 
pledged their financial resources to erect buildings and hire teachers that 
would preserve the all-white education no longer possible in public schools 
—while ostensibly cultivating Christian values in their students. Tax law 
was used as a vehicle to discourage such schools: those that discriminated 
on the basis of race were ineligible for tax-exempt status. Right-wing 
Christian leaders used the tax authorities’ examination of these schools as a 
means of politicizing white Christians, arguing that Christian values were 
under threat as the government increasingly limited Christian expression in 


public schools and scrutinized Christian schools.!’ In short, the story of 
Christianity and racial justice does not unfold in history neatly and 
unidirectionally. To use this story as a source for racial justice requires 
discernment: it is a starting point for inquiry rather than an ending point. 
Sorting through Christian movements is required for a proper orientation 
to racial justice, but the state also sorts through Christianities to advance its 
own interests. Religion scholar Daisy Vargas has shown how, in recent 
years, US law-enforcement agents along the border with Mexico have used 
their interpretation of Christian symbols to justify traffic stops. In a 2006 
case, for example, an arresting officer testified that “he knew that a rosary 
or a cross is a recognized sign of drug traffickers.” Yet the officer’s 
interpretation of Christian symbols quickly slid into a different explanation 
for the traffic stop, one that suggests racial profiling. “Because the Roman 
Catholic faith is common among people of Hispanic heritage,” he testified, 
and “it is well known within law-enforcement circles that Hispanics are 


disproportionately over-represented among drug traffickers,’ seeing a 


religious symbol like a rosary would motivate the officer to pull over a car.! 


8 In short, Christianity can not only fuel or hinder movements for racial 
justice. It may also be used as an excuse for state action that perpetuates 
racism. 


EMERGING THEMES OF RACIAL JUSTICE 


This chapter has focused particularly on the US context, and especially on 
the Black-white axis within that context, with the hope that the starkness of 
racism and accounts of racial justice developed from that context will 
illuminate questions about Christianity and racial justice more generally. 
The experience of Atlantic slavery, with its stripping of culture, family, and 
language, represents an extreme in marginalization and a paradigm of 
domination. But let us now consider the case of racism directed against 
Asian Americans, and the racial justice called for in such contexts. 
Religious studies scholar Anne Blankenship has argued that the US 
incarceration of people of Japanese descent during World War II is helpfully 
read as part of the history of Christian racism and Christian struggles for 
racial justice.!? White and Japanese American Christians, motivated by their 
religious convictions, struggled with whether and how vigorously to 
challenge the wartime nation’s racist laws. While incarcerated, Japanese 
American Christians developed new theological perspectives that would 
later influence the development of Asian American liberation theology, 
creating alliances between Asian American and Black American Christians 
as they focused their faith on a shared struggle for racial justice. 

The contemporary Asian American theologian Jonathan Tran takes a 
somewhat contrarian view, suggesting that discourse around racism and 
racial justice has been captured by elites interested in advancing their own 
interests—and this includes much Christian discourse about racial justice.” 
Tran suggests that the United States’ focus on a Black-white binary 
unhelpfully simplifies talk about racism. Turning to Asian Americans does 
not so much add nuance to Christian thinking about racial justice as it 
transforms that thinking, on Tran’s account. Attending to Asian American 
experience shows how foundational economics is to a Christian account of 
racial justice: to understand racial justice, we must understand racial 
capitalism, Tran asserts. He tells the story of Chinese immigrants to 
Mississippi who were pitted against Black Americans and converted to a 
Southern Baptist faith that could accommodate their economic interests but 
that was ultimately aligned with white supremacy. As a counterpoint, Tran 
points to Redeemer Community Church, a California Bay Area—based, 
predominantly Asian American congregation that seeks to effect racial 


justice not through a process of reconciliation but through economic 
redistribution, starting businesses in their blighted neighborhood and 
funneling financial resources to marginalized communities. Tran suggests 
that this is a Christian economic model that stands opposed to racial 
capitalism and that is the prerequisite to racial justice. 

As partisanship has increased in US politics in recent years, the meaning 
of racial justice for Christians has continued to shift. White nationalists 
have gravitated toward, and converted to, Orthodox Christianity, even in 
places like Appalachia that have little historical connection to Eastern 


European religion.2! The enthusiastic embrace of white European 
civilization and identity by political figures in Eastern Europe and Russia 
has resonated with certain white Christian Americans, whose vision of 
racial justice involves the separation of the races and the superiority of 
whites. Indeed, Christian symbols, seemingly stripped of their context, are 
frequently seen at white nationalist rallies. 

On June 17, 2015, the twenty-year-old white supremacist Dylann Roof 
entered the historically Black Emanuel African Methodist Episcopal Church 
in Charleston, South Carolina, and killed nine people. Emanuel had been an 
iconic hub of Christian racial-justice organizing since its founding, in 1817. 
In the wake of this shooting, then President Barack Obama offered a eulogy 
to the murdered senior pastor of the church—and put forward his own 
account of Christianity and racial justice. Obama emphasized the Christian 
imperative “to feed the hungry and clothe the naked and house the 
homeless” as “not just a call for isolated charity but for the imperative of a 


just society.”*” Obama recalled the role of Christian churches as places to 
organize for justice, from the Underground Railroad to the civil rights 
movement to advocacy for economic justice. He emphasized the role of 
Christianity in affirming Black dignity. And Obama suggested that 
Christianity has the resources to grapple with the darkest side of human 
nature—murderous acts of racism—and to understand the seeming 
permanence of such racism, while also naming an extraordinary gift that we 
all receive from God that makes anything possible, that fuels struggle for 
freedom and justice. At the culmination of his speech, Obama began singing 
“Amazing Grace.” 
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CHAPTER 53 


CHRISTIANITY AND GLOBAL J 
USTICE 


LISA SOWLE CAHILL 


This chapter approaches the contributions of Christian beliefs, teachings, 
communities, and practices to the formation of just societies, governments, 
laws, and, more broadly, global justice from the perspective of Christian 
theological ethics. The attainment of justice at a global level became a 
pressing practical concern only after World War II, in the wake of which the 
Nuremberg trials and the UN Declaration of Human Rights crystallized the 
ideal of global standards of justice. The phenomenon of globalization, 
originally economic in meaning, grew with expanding international trade 
networks. Twenty-first-century injustices, partly related, include growing 
wealth inequality, climate change, war, and migration. These are “global” 
problems in that they exceed the governance capacities of nation-states. 

To achieve universal standards of justice, liberal theorists appeal to 
values such as individual liberty, equality, democracy, human rights, and 
rule of law, while theorists from the Global South, Asia, and Eastern Europe 
may also emphasize collective identity, group rights, and a history on or in a 
particular land. An important ethical and critical edge in Christian politics 
derives from special attention to solidarity and to those who are persecuted, 
excluded, or exploited in the new global regime. New liberation and 
political theologies represent the histories and hopes of those groups 
themselves. 

Christian thinking about the relevance of Christ to global justice is not 
uniform. An important difference concerns the possibility of making 
balances of power and distributions of goods more just in fact as well as in 
aspiration. While some thinkers and communities have relatively more 
confidence that injustice can be ameliorated, others are skeptical, even 
denying that global injustice can be significantly reduced. Behind this 


difference in political expectations are differences (going back at least to the 
fourth century) about the goodness of human nature, the effects of sin, and 
the political effects of salvation in Jesus Christ. Some Christian believers 
and theorists claim either that humanity’s divinely created moral capacity 
survives human sinfulness, or that God’s healing grace works broadly in 
society, or both. Yet others are convinced that sin (willful evil) essentially 
subverts natural morality and that the saving grace of Christ is limited to the 
church. 

These two outlooks have important ramifications for how Christians see 
law and the rule of law. The politically more confident tend to see civil law 
as a way of organizing social life that follows from humanity’s created 
nature. Law gives social expression to the virtue of justice and, for the most 
part, justly provides patterns for relations and institutions, from the family 
to local and national government and international and global associations 
of nations and peoples. Thus they affirm that Christians and the churches 
should partner with other agents and institutions, on the basis of important 
shared goals, to enhance social justice, especially for society’s most 
vulnerable or exploited members. 

Others think that the sinful human propensity to prioritize self-interest 
over the common good fatally flaws humanity’s moral capacity, at least 
outside the church, where the character of divine justice is revealed and 
where believers are healed and empowered by Christ and the Spirit. They 
distrust that the “rule of law” will be configured justly in political society, 
or that, if just, it will be obeyed. They must then decide whether to 
withdraw from social engagement entirely or to do the best possible toward 
justice in an essentially hostile environment, where they are sure to be 
entangled in moral compromises. A stark question for Christian political 
theology and theological ethics is whether Jesus Christ can provide 
Christians with realistic hope for the realization of practices of justice 
across the globe (if not increased justice in the world overall), as well as 
with the commitment and solidarity to work toward that end. 


JESUS CHRIST AND THE BIBLE 


For most Christian political theologians and ethicists, the Bible is an 
indispensable and highly important source, though not the only one. At the 


center of the Christian scriptures is the story of Jesus of Nazareth (Jesus 
Christ), a historical figure who lived and died in first-century Palestine. 
Jesus came from the family of a skilled construction workers or craftsman 
(tekton), preached a Jewish reform movement in Galilee, ran afoul of the 
Jewish temple elites and the local Roman authorities for his and his 
followers’ provocative behavior, and was executed in Jerusalem by the 
Roman imperial government in about 30 ce (following a disruptive incident 
in the Jerusalem temple). The Christian New Testament includes four 
Gospels (ascribed to Matthew, Mark, Luke, and John), which are distinct 
but recognizably similar portrayals of Jesus’s life. 

Despite the paucity of extrabiblical testimony to the details of Jesus’s 
historical career, and the divergences within the Gospels, scholars agree on 
some essential points. Jesus saw himself in relation to God’s initiative to 
establish a new order. His ministry was characterized by iconoclastic 
practices with political ramifications, such as sharing meals with social 
“rejects” and unrepentant sinners, who scandalized the religiously righteous 
and the socially secure. After his death, his followers proclaimed that they 
were changed and empowered by the Spirit that he sent (Acts 2:1-31). 
Within a generation, Paul and Barnabas had carried the message of the 
“Christ-followers” beyond a Jewish to a gentile audience around the 
Mediterranean. 

Important from the angle of Christian politics and justice is the symbolic 
center of Jesus’s teaching and ministry—the kingdom of God or reign of 
God, a corporate and political metaphor adapted from the Jewish 
expectation of God’s vindication of Israel against its enemies and the 
cosmic establishment of divine rule. As the earliest Gospel proclaims, 
“After John had been handed over, Jesus came into Galilee proclaiming the 
gospel of God, and saying, “The time has been fulfilled, and the kingdom of 
God has drawn near: repent and believe in the gospel’” (Mark 1:14; see 


also, Matt. 4:23, 9:35; and Luke 4:43, 8:1).! As formed by his Jewish 
background and identity, Jesus saw salvation as a corporate reality, the 
fulfillment of God’s promises for God’s covenant people. In fact, one of the 
New Testament titles that Jesus is most likely to have used in relation to 
himself, Son of Man (Mark 2:10, 14:62; Matt. 26:63—64), indicates a role in 
the corporate redemption of Israel through God’s defeat of oppressive 
powers. Similarly, Messiah (Hebrew) or Christ (Greek) refers to one 


anointed for a sacred role in relation to the community, as David was 
anointed king over Israel (2 Sam. 7:14). 

Key to the kingdom are love, reconciliation, and forgiveness. Love of 
enemies establishes a radically different community ethic from the ethos of 
worldly societies (Matt. 5:38-48; Luke 6:27-28, 32-36). Communities 
formed by such values are an alternative and a threat to societies ordered by 
exploitative hierarchies and violent power. Thus, they are a potent political 
force, even a dangerous one. 

Jesus is the prophet of God’s reign, an eschatological or end-time reality 
that is nevertheless accessible now and changing present history. Divine 
transformation of the cosmos is expected in the future, but anticipatory 
transformation begins now. It has concrete social effects. Jesus’s exorcisms 
and healings are signs of God’s power to overcome evil and to change the 
sufferings of the present world. Jesus proclaims that the promise of liberty 
for captives and freedom for the oppressed “is now fulfilled in your 
hearing” (Luke 4:21). This does not mean that sin, conflict, and retaliation 
have disappeared. In fact, the kingdom has already faced, is facing, and will 
face opposition and has “suffered violence” (Matt. 11:12; Luke 16: 16). One 
takeaway is that advocates of just societies, governments, and legal systems 
in every age are sure to meet obstacles, abuse, and rejection. 

Yet Jesus does not offer a specific perspective on civil government, law, 
or the rule of law that is of much help for contemporary theorists. 
Instructions about soldiers (Luke 3:14), swords (Matt. 10:34, 25:52; Luke 
22:36—38), and tribute to Caesar (Mark 12:13—17; Matt. 22:21; Luke 20:20— 
26) are occasional sayings that should not be universalized out of their 
original contexts. Ever relevant, however, are Jesus’s prophetic message 
about unjust uses of power and his example of love, sacrifice, and 
forgiveness, which judges every human legal system. Government and laws 
enable human societies to approximate God’s reign to the extent that power 
is used justly, power sharing is inclusive, and justice is tempered by 
compassion. Christian consideration of global justice today must consider 
that, at least in participatory democracies, citizens have more power over 
government, laws, and applications of laws than did Jews in first-century 
Palestine. 


THREE CHRISTIAN POLITICAL TRAJECTORIES: RADICAL BIBLICAL 
DISCIPLESHIP, AUGUSTINE, AND AQUINAS 


The most obvious political conclusion to be drawn from the biblical portrait 
of Jesus is that Christians are called to a politics of love and nonviolence. 
Christians should resist evil through peaceful means and accept the 
likelihood of political failure as the cost of fidelity to the way of Jesus 
Christ. In fact, Christian leaders and communities in the first few centuries 
after Christ, most notably Tertullian and Origen, did adopt such an outlook. 
They counseled the faithful to stay away from any professions, especially 
that of soldier, which might require resorting to violence. The Romans saw 
Christianity as a potentially destabilizing factor, while the Christians saw 
little reason to invest in bettering the conditions of imperial rule, which they 
regarded as fearsome and corrupt in any event, though they appreciated its 
enforcement of law and order. This made for a relatively disengaged 
Christian politics. Christ calls Christians to a way of life in a largely 
countercultural church, which does not see work for systemic justice as 
central to its mission, because the world outside the church is mired in sin 
and violence. 

Things changed in the fourth century, with the accession of the Christian 
rulers Constantine and Theodosius to the imperial throne. Christianity 
became a state-approved religion, eventually the only one approved. The 
state sought and received the participation of Christians in government and 
intellectual life. Christians began to consider what contributions their 
theologies, their ways of life, and their political visions could make to the 
common enterprise. They encountered in the teaching and example of Jesus 
the values, virtues, and models of discipleship that inspired hope that 
Christian politics could change historical relations and societies to better 
approximate justice under the rule of God. 

Arguably the two most influential figures in this process have been 
Augustine (354-430) and Thomas Aquinas (1225-74), whose views are 
both similar and different. The two share the view that humanity and the 
cosmos are immanently ordered by a divine Creator, that human persons 
and societies are justly ordered when they conform to that order, that the 
order of creation is in principle knowable to humans as rational, and that 
humans will in fact act justly if they love God above all things. They also 


agree that human sinfulness is a rebellion against this order, a disordering of 
loves, a biasing of reason, and a consequent injustice toward other 
creatures. Sin necessarily subverts the rule of temporal law. Yet Augustine 
and Aquinas differ on the extent of sin’s effects on human nature and on 
political society as well as on the genesis and moral status of government. 
Augustine is more pessimistic and Aquinas more confident about 
accomplishing the kind of political goals that Christians could regard as 
just. 

For Augustine, sin so disorders human loves that justice is impossible 
unless and until God’s saving grace in Jesus Christ reorders the human will 
to love God above all else and to love created goods only as ordered in 
relation to God. Government is established as a result of sin in order to 
restrain humanity’s pride, drive to dominate, and violence. Thus 
government itself is constantly burdened down by the miserable necessities 
entailed in restraining injustice. What seem like political virtues, 
specifically the virtues of the Roman Empire—honor, courage, maintaining 
political stability—are at bottom vices driven by the lust for dominance and 
glory. Augustine famously divides human existence into two cities—the 
Earthly City and the City of God—distinguished by their loves (love of self 
and love of God). One seeks the peace of the corrupt driven by the libido 
dominandi (lust for domination); the other, the peace of God anchored in 
love of God as the summum bonum (highest good). Augustine’s ideals for 
political life are “tranquility of order” and “well-ordered concord,” but 
these are not genuinely achievable in political society.? Augustine was 
active among his fellow bishops in North Africa in influencing Roman 
imperial officials to take less harsh and more just stances on issues like 
treatment of prisoners and refugees, but he was never optimistic about deep 
systemic change. In writing about topics like war and torture, he struggles 
to reconcile such activities, however necessary (miserable necessities), with 
the example and commands of Jesus. He reminds fellow Christians that 
they make use of the political order only because they must sustain social 
life and not because it is in any way a reflection of the City of God. 

Thomas Aquinas agrees that God’s good creation is distorted by sin and 
that the human intellect and will are vitiated. Reorientation to knowledge 
and love of God as humanity’s supernatural destiny requires grace in the 
form of the theological virtues: faith, hope, and charity. Nevertheless, sinful 
humans retain the ability to recognize and act for the common good, formed 


by the real though imperfect natural virtues of prudence, justice, fortitude, 


and temperance.’ For Aquinas, humans are social by nature, and to live 
cooperatively in political society is a basic human inclination. Politics and 
government are natural human goods, and they would exist even without 
sin. Human societies are capable of justice—not perfectly so but 
authentically nevertheless. 

Aquinas defines law as “an ordinance of reason for the common good, 
made by him who has care for the community and promulgated.” The basis 
of all law is the eternal law, God’s government of the universe. The natural 
law is a communication of the eternal law to humans, through the ability of 
reason to know and the will to be “inclined to” the goods and virtues that 
fulfill human nature. Examples he gives are preservation of life, procreation 
and education of children, and living cooperatively in political society. 
Human law should conform to the precepts of the natural law concerning 
these basic goods and the natural virtues. Human law also goes beyond 
general precepts of the natural law, such as preserving life, by specifying 
exactly how these precepts are to be applied concretely in view of 
contextual demands and differences.” Aquinas writes carefully structured 
and worded ethical analyses of areas of political concern, such as the 
definition and rule of law, the responsibilities of the ruler, just war, capital 
punishment, and sexual relations and parenthood. For those who receive the 
theological virtues, the natural virtues are reinforced by the infused moral 
virtues and redirected to humanity’s divine end, friendship with God. 
Aquinas sees salvation as healing sinful nature and as transforming 
sociopolitical possibilities by elevating the capacities of human agents. 

The political views of Augustine and Aquinas, especially the extent to 
which they think just political society is an achievable historical possibility, 
were partly the result of their historical situations. Augustine wrote from the 
Roman province of North Africa as invaders from the north were overtaking 
Rome; Aquinas taught at the University of Paris, a thriving intellectual hub 
in the Holy Roman Empire. Differences are also the result of their 
theological interpretations of nature, sin, and Jesus Christ. For Augustine, 
not only is Jesus Christ the necessary, sufficient, and sole savior of sinful 
humanity, but also those on whom the saving and healing grace of Christ is 
bestowed are few in number. Sinners alien to Jesus Christ will never be 
capable of real justice, whether personal or political. Some cooperation 
between sinners and the saved is possible and even mandatory, especially to 


secure the social order, but they will remain citizens of two essentially 
different cities, that of God and that of idols. Aquinas does not deny that sin 
is an obstacle to personal virtue and political justice. Yet sin does not 
undermine nature and morality to the extent that social life is always at 
bottom vicious. For Aquinas, the common good or common weal can be and 
is the guiding principle of temporal politics. For faithful Christians, saving 
grace not only bestows the theological virtues necessary for eternal life but 
also empowers the natural virtues that support social justice.° 

These two landmark thinkers have powerfully shaped Western Christian 
political thought, despite its significant internal diversity. They represent 
contrasting ways in which the theological interpretation of Jesus Christ 
(Christology) can shape Christian politics. On Augustine’s side are the great 
sixteenth-century reformers Martin Luther and John Calvin, though Calvin 
has a higher view of the social covenant, of government, and of the natural 
moral law. Luther carried on Augustine’s thesis that government exists only 
because of sin, and he replicated Augustine’s political framework as the 
earthly and the heavenly kingdoms. Aquinas is the forebear of modern 
Catholic social teaching, a tradition of papal encyclicals about social 
concerns beginning in the late nineteenth century and continuing into the 
present. In this tradition, the natural law is a reliable guide to morality, 
though the gospel and faith enhance moral virtue and commitment to the 
common good. In the twentieth century, the Roman Catholic Church 
recognized explicitly that the grace of Christ is available to persons of all 
faiths or none. 

Meanwhile, the more biblically based Christian political trajectory 
emphasized by Luther and Calvin took revolutionary form in the thought, 
way of life, and ecclesiology of the so-called Radical Reformation. This 
sixteenth-century movement gathered momentum from disparate instances 
in which dissenters from the Roman church decided that the Reformation in 
their cities had not gone far enough in restoring a biblical community 
strictly rooted in following Christ, nonviolence and nonresistance, and 
dissent from political authority. They were dubbed Anabaptists (rebaptizers) 
by their contemporaries because they rebaptized adults when they were able 
to make a radical, voluntary commitment to Jesus Christ and to a 
demanding, countercultural way of life. The Anabaptists attracted vicious 
persecution from Catholics, Lutheran and Calvinist reformers, and civil 
authorities alike. The radicals characterized the small, perfectionist church 


and the entire world outside it in no uncertain terms: the fellowship of 
Christ and his cross versus the realm of Satan. For the Anabaptists, the 
kingdom of Christ is present in the Christian community alone. Anabaptists 
separated entirely from politics, accepted martyrdom, and did not see 
worldly justice as in any way part of the Christian’s calling or even as a 
possibility. 

The heirs of the Radical Reformation are the historic peace churches. The 
Mennonites are the most prominent, not only for their pacifist witness but 
also for their accomplished theologians, institutions of higher learning, 
engagement with other Christian theological traditions, and social missions, 
including peace building in conflict zones. These churches today are not 
necessarily separatist; many do embrace nonviolent justice seeking as a role 
of the church and its members. More broadly speaking, biblical and 
evangelical social ethicists and theologians in the twenty-first century, both 
Protestant and Catholic, are increasingly likely to respond to realities like 
politically motivated violence, wealth inequality, and degradation of the 
natural environment with a Christian argument for social change 
accompanied by a call to action for the church. The depth and extent of 
suffering in the world makes it virtually inconceivable that the reign of God 
should not call forth an active political response from Christians. Moreover, 
the “poor” themselves are also members of the church, and they want 
recognition, agency, allies, and action, not complacency or despair. 

Since the middle of the last century, a wide and energetic diversity of 
political theologies, liberation theologies, and postcolonial and decolonial 
theologies have turned attention to the world’s disenfranchised and 
vulnerable, who are now creating their own theologies and gaining the 
social-political power to change the status quo. This development has 
decentered authority in theology, ecclesiology, and Christian social action. 
Christian churches are collaborating with partners beyond the church to 
target specific political injustice. Christians worldwide are increasingly 
open to the idea that divine grace is not limited to the church. This entire 
dynamic entails revisioning Christian interpretations of Jesus Christ based 
on new experiences of Christ and potentials of theology and of the church’s 
political engagement. Three theological subjects are especially relevant, 
along with the biblical symbol reign of God: Christ, cross, and hope. All of 
these are components of Christology (the theological interpretation of Jesus 
Christ). 


CHRISTOLOGICAL TOUCHSTONES 


Christ 


Not long after Jesus’s death, the early Christians were meeting before dawn 
“to sing a hymn to Christ, as to a god,” to commit themselves to upright 
behavior, and to meet again later for a common meal—according to a report 


by the Roman governor Pliny back to the emperor Trajan, in 112 cr.’ What 
exactly is meant by calling Jesus Christ divine has been explained diversely 
throughout Christian history and even in the Bible itself. The two most 
prominent Christologies biblically and historically have been Word 
Christology, which has been dominant in the tradition, and Spirit 
Christology, which has gained influence in recent decades. 

Word Christology is validated by the prologue to John’s Gospel (1:1): “In 
the beginning was the Word, and the Word was with God, and the Word was 
God.” According to this Christological interpretation, Jesus Christ is the 
human embodiment or incarnation of the Second Person of the Trinity, the 
Son of God, and Word (derived from the Greek logos, meaning “order,” 
“word,” and “reason”). The essential idea behind Word Christology is that 
salvation is a participation in the divine life (theosis in Orthodox theology), 
which Jesus Christ makes possible by uniting our humanity to his divinity. 
Union with Jesus Christ heals sin and perfects human nature while giving 
humans a share in God’s own life. Spirit Christology is rooted in Luke-Acts 
and in some Pauline letters. It stresses that God sent his Spirit upon Jesus at 
his baptism by John the Baptist (Luke 3:21—22). Jesus is “full of the Holy 
Spirit” and conducts his ministry “in the power of the Spirit” (Luke 4:1, 
4:14). After his resurrection, Jesus “pours out” the promise and power of 
the Holy Spirit on the Christian community (Acts 2:33). The Spirit is God’s 
personal presence dwelling in the community (1 Cor. 14:24-25; 2 Cor. 6:16; 
Rom. 8:9). 

Logos or Word Christologies typically portray salvation as self- 
transcendence and contemplation toward union with God, whereas Spirit 
Christologies highlight the presence of God in the life of the church as 
embodying the breaking in of the reign of God. These two approaches are 
not mutually exclusive; both can be resources for Christian ethics and a 
Christian politics of global justice. Yet Spirit Christologies are especially 
illuminating in that they bring us back to history, to the concrete contours of 


Jesus’s ministry to and with “the poor” and to present realities of social 
suffering and social change as a mission of the church. The Spirit empowers 
disciples to surmount adversity and conflict, embodying redemption in and 
for a broken world. 


Cross 


Historically, it is understood that the Roman authorities executed Jesus by 
crucifixion. But what Jesus’s suffering death has to do with salvation has 
been a poignant question ever since biblical times: “Was it not necessary 
that the Christ should suffer these things?” (Luke 24:26) Until the mid- 
twentieth century, the consensus explanation was derived from Anselm 
(Cur Deus homo?, “Why God became man”). Christ’s death atones for 
sinful humanity by paying a debt to God or, in some versions, taking on a 
punishment rightly deserved by humans (penal substitution). But from an 
ethical and justice standpoint, this theology of salvation (soteriology) is 
problematic. It seems to portray God as unforgiving and even vengeful, to 
sacralize violence and surrender to violence, and to make God approve and 
even desire the suffering and death of the innocent. 

Because of these problems, an alternative theology of the cross has 
emerged: The cross is God’s redemptive solidarity with human suffering. 
This includes innocent victims of malign power but also the human 
casualties of structural injustice and perpetrators who bring alienation on 
themselves (Christ dies for sinners). In more recent versions, it includes the 
suffering earth bearing the burdens of human violation of the environment 
and other species. Theologies of the cross as divine solidarity are powerful 
only in relation to incarnation, resurrection, and Spirit-empowered ecclesial 
mission. The cross is divine compassion and God’s willingness to enter into 
creaturely suffering. The cross saves because God become flesh is on the 
cross. The cross is salvific in and through resurrection life and because the 
one who has died is risen and present to the church though the Spirit. The 
cross as solidarity can inspire a Christian politics of social transformation 
toward justice. The cross also reminds us that solidarity is costly, and social 
justice—especially global justice—is hard to win. 


Hope 


In the Letter to the Romans, Paul proclaims the death and resurrection of 
Christ and the sending of the Spirit as the prelude to urging members of the 
churches to live in accord with the gospel and to carry out their ministries 
accordingly, full of hope. “May the God of hope fill you with all joy and 
peace in believing, so that you may abound in hope by the power of the 
Holy Spirit” (Rom. 13:15). Unfortunately, from the standpoint of Christian 
politics and global justice, Christian hope is often focused exclusively on 
the life to come, eternal life. Gospel hope is equally hope that Christian 
action can mediate God’s redeeming power against structural and personal 
injustices under the conditions of history. Paul is concerned not only with 
the return of Christ in the end time but also with Christian life now in the 
world. Christians must embody the self-giving solidarity of Jesus, willing to 
accept suffering (2 Cor. 2:15—16, 4:12). 

For Thomas Aquinas, hope is the desire for a future, difficult, yet 


possible good.’ Above all, this good is union with God. But religious hope 
is connected to the kind of hope that is increased by action against 
exploitative power. In fact, hope of union with God empowers this action. 
And conversely, theological hope is born in the midst of and reinforced 
through work for this-worldly justice.!° Similarly, for the Reformed scholar 
Jürgen Moltmann, whose theology was inspired by the devastation and 
despair of World War II, “Salvation is hope in action.”!! As Moltmann 


explains, “In the community of Christ we experience Gods Spirit as a 


power of life which makes us live.” !? 


From a theological-Christological angle, the message is that Jesus Christ 
by the power of the Spirit empowers transformative action against social 
injustices and that the dynamic of grace and human action is at the same 
time nurturing trust and hope in the human future with God. Yet from a 
social-historical angle, the reality is that Christian political engagement not 
only meets with failure but also is stymied by the magnitude of problems 
like war—in its unrelenting, innovative, horrifying forms—and, now, 
climate change, in its global scope and looming cataclysmic finality. 

According to theologian Willis Jenkins, not only is climate change a 
“wicked problem”; even worse, humans are “morally incompetent’ to 
figure out solutions to a threat so vast and complex.!° Pope Francis, 
resonating with Augustine, diagnoses an even deeper barrier to justice: there 


is a complete “lack of political will” on the part of powerful (and selfish) 
national interests, which is why a long string of United Nations climate 


accords have been so “ineffectual.” 14 Neither Jenkins nor Francis promises 
a secure solution, but they do come together in a call for immediate 
practical action, from the ground up, by local communities facing specific 
threats, by activists, by indigenous peoples, by popular movements, by 
consumer boycotts, by faith traditions, by intermediary levels of 
government, by citizens and voters, and by governance authorities and 
agencies that work below the level of the state yet network with similar 
entities beyond state borders (such as regulatory agencies and judiciaries). 

The Nobel Prize laureate and political scientist Elinor Ostrom reached a 
similar conclusion in 2012. 


Worldwide, we are seeing a heterogeneous collection of cities interacting in a way that could 
have far-reaching influence on how Earth’s entire life-support system evolves. These cities are 
learning from one another, building on good ideas and jettisoning poorer ones.... Setting goals 
can overcome inertia, but everyone must have a stake in establishing them: countries, states, 
cities, organizations, companies, and people everywhere. Success will hinge on developing 


many overlapping policies to achieve the goals.!° 


Jenkins calls this a “pragmatic” approach—human communities start with 
proximate goals and possibilities, and learn more effective strategies as they 
work up to larger circles of cooperation and commitment. Pope Francis is 
convinced that momentum from below can exert public pressure on elite 


government representatives and corporations, producing systemic change.!° 
Local initiatives have potential to gather in stakeholders at the middle and 
top levels of society. The latter have more power to adjust larger social 
institutions that structure patterns of global behavior, especially economic 
behavior, through laws, policies, and judicial decisions that further justice 
and the common good. 

Finally, then, Christology does offer realistic hope for global justice. 
Social-political claims about the redeeming power of Christ are coherent 
with biblical narratives of Jesus’s ministry of the reign of God and his death 
on a cross, resurrection, and sending of the Spirit. Christian interpretations 
of the need for a redeemer and of Christ’s death face up to sinful self- 
interest and entrenched structural violence. Word Christology and, 
especially, Spirit Christology proclaim God’s saving presence to humanity 
and identify transformative justice as integral to the church’s mission. In 


practice, that mission fosters stronger commitment, better strategies, and 
greater solidarity. All of these nurture both eschatological and political 
hope. Hope is for a future good—fleeting moments of global justice make it 
possible to envision their more complete fulfillment. Hope is for a difficult 
good—global justice is arduously won and far from guaranteed. Hope is for 
a possible good—partial successes strengthen conviction that Christ and 
Spirit have a redemptive hold in history, now being revealed in graced 
experiences of transformative political power. 
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PART VI 


URING LEGAL PRINCIPLE 
S AND VALUES 


CHAPTER 54 


TICE 


NICHOLAS WOLTERSTORFF 


LOVE AND JUSTICE IN THE ANCIENT PAGAN WRITERS 


Down through the centuries, the relation between love and justice has been 
a prominent topic of discussion in Christian theology and ethics, and in the 
literature of the West generally. It was not a topic of discussion by the 
ancient Greek and Roman writers. Plato’s Symposium includes a substantial 
dialogue on love, and his Republic includes a lengthy dialogue on justice, 
but in none of his writings does he discuss the relation between love and 
justice. In the Symposium, Socrates describes the ascent of the true lover 
from love of beautiful bodies to love of beauty itself. In the Republic, 
Socrates argues that a just society is one in which all people do what they 
are, by nature, best fitted for. Given this way of thinking of love and of 
justice, what would be the point of discussing the relation between them? 

In his Nicomachean Ethics, Aristotle articulates the framework for ethical 
thought that would become dominant in classical and late antiquity— 
namely, eudaemonism. In living our lives, the question each of us should be 
asking ourselves is how to act so as to achieve eudaemonia—usually 
translated as “happiness” but, in my, judgment better translated in present- 
day English as “flourishing.” Aristotle argues that the cultivation of various 
virtues 1s important for achieving eudaemonia, including the virtue of 
justice. Had he also cited love as one of the virtues important for achieving 
eudaemonia, that would have invited the question of the relation between 
love and justice. But he does not cite love as a virtue, nor do any of the 
other ancient pagan writers. 

There is a small book by the late Roman writer Seneca titled De 
clementia. “Clemency,” in present-day English, refers to a merciful 


lessening of a sentence that is justly imposed on someone for some 
wrongdoing. Clemency, so understood, is an exercise of love. But that’s not 
what Seneca meant by the Latin word clementia. He meant what the ancient 
Greeks called epieikeia, standardly translated as “equity.” When the Greek 
writers spoke of epieikeia and the Latin writers of clementia, they meant the 
adaptation of a legally specified judicial sentence to the particulars of a case 
of wrongdoing. The idea was that laws specifying punitive justice are 
necessarily formulated in generalities, with the result that the application of 
the general law to a specific case sometimes yields injustice. Equity 
consists of adapting the generalities of the law to the particulars of a case so 
as to yield justice. Though equity could yield a more severe sentence than 
what the unqualified application of the law would yield, it would often yield 
a more merciful sentence. The idea, however, was not of mercy softening a 
just sentence but of finding the just sentence for the particular case. 

So, to repeat: the relation between love and justice was not a topic of 
discussion by the ancient Greek and Roman writers. Why, then, has it been 
so prominent, over the centuries, in Christian theology and ethics? Because 
of the kind of love of which the Christian scriptures speak, and because of 
the way in which love and justice figure in those scriptures. That kind of 
love and the way in which love and justice figure make the question of the 
relation between love and justice unavoidable. As we shall see, a recurrent 
theme in Christian theology and ethics has been that love and justice are, or 
appear to be, in conflict. 


TYPES OF JUSTICE AND FORMS OF LOVE 


It will be important for our subsequent discussion to identify and 
distinguish different types of justice and different forms of love. 

Justice comes in two fundamentally different types, a point recognized 
already by Aristotle. One type consists of agents acting justly in their 
ordinary affairs: teachers and students treating each other justly, banks 
treating loan applicants justly regardless of skin color or gender, and so on. 
Let me call this type of justice first-order justice. When there has been a 
violation of first-order justice, the other type of justice becomes relevant— 
call it second-order justice. Second-order justice takes a number of different 


forms: punishment of various sorts, fines, restitution, censure, reprimands, 
pardons, and forgiveness. 

These two types of justice have traditionally been called distributive and 
retributive, respectively. Neither term is felicitous, which is why I use the 
neutral, nondescriptive terms first-order and second-order. Not all cases of 
first-order justice involve a just distribution of benefits or burdens or both— 
nor, correspondingly, do all cases of first-order injustice involve an unjust 
distribution. If someone invades another person’s privacy for prurient 
reasons and does nothing with what he or she learns other than relish it at 
home, the victim has been wronged, injustice has occurred, but there has 
been no distribution of benefits or burdens and, hence, no maldistribution. 
As for second-order justice, retribution is not the only type of second-order 


justice; censure is not retribution, nor is restitution. ! 

Also important for our subsequent discussion is the distinction between 
two sorts of love—or, to put the same point differently, between two 
distinct phenomena for which we use the English word love. One is the sort 
of love that seeks to promote or sustain what one judges to be the good of 
some person—call it Jove as benevolence. The New Testament writers used 
the Greek term agapé to refer to this form of love. Another is the sort of 
love that consists of being drawn to someone or something on account of 
what one judges to be some intrinsic excellence of the person or thing—call 
it love as attraction. It is love as attraction that one has in mind when one 
says, for example, “I love Schubert’s late sonatas.” Such love was called 
eros by the ancient Greeks. It’s the term Plato used in his discourse on love 
in the Symposium. 


THE LOVE IMPERATIVE AND THE JUSTICE IMPERATIVE 


With these distinctions in hand, let us now identify the most important of 
the ways in which Christian scripture evokes the question of the relation 
between love and justice. In each case, let me also point to one or two of the 
ways in which the Christian tradition has answered the question. 
Unfortunately, there exists no comprehensive analysis of the various ways 
in which Christian theologians and ethicists, down through the centuries, 
have understood the relation between love and justice. A fine project for an 
enterprising young scholar! 


All three synoptic Gospels report the episode in which a member of the 
opposition to Jesus posed to him a question designed to “test” him (Matt. 
22:34—40; Mark 12:2—34; Luke 10:25-37). Here is Matthew’s report of the 
episode: 


A lawyer asked [Jesus] a question to test him: “Teacher, which commandment in the law is the 
greatest?” [Jesus] said to him, “ ‘You shall love the Lord your God with all your heart, and with 
all your soul, and with all your mind.’ This is the greatest and first commandment. And a second 
is like it: “You shall love your neighbor as yourself.’ On these two commandments hang all the 


law and the prophets.” 


Loving God with all one’s being and one’s neighbor as oneself are not 
just two among other ethical imperatives. Together they are the fundamental 
ethical imperative; on them “hang all the law and the prophets.” The Greek 
verb that the Gospel writers use in reporting what Jesus said is agapdo. Call 
this view—that the two love commands together are the fundamental 
ethical imperative—agapism. In the teaching of Jesus, agapism plays the 
role that eudaemonism played in the writers of pagan antiquity. 

In a well-known passage in the Old Testament, the prophet Micah (7:24) 
declares: “Let justice roll down like waters, and doing right like an ever- 


flowing stream.”? In an equally well-known passage, Micah (6:8) asks, 
“The Lord] has told you, O mortal, what is good; and what does the Lord 
require of you but to do justice, to love kindness, and to walk humbly with 
your God.” And in Deuteronomy 16:20 we read, “Justice, and only justice, 
you shall pursue.” A good many other passages could be cited to the same 
effect: a fundamental biblical imperative is to do and seek justice—justice 
of both types, first-order and second-order. 

No biblical writer declares or suggests that all the law and the prophets 
hang on the command to do and seek justice. Nonetheless, justice is to be 
fundamental in one’s life, not incidental. And that inescapably raises the 
question: how is the command to love one’s neighbor related to the 
command to do and seek justice? Scripture evokes the question without 
anywhere answering it. We have to think for ourselves. 

Down through the centuries, Christian ethicists have found the two 
imperatives to be in real or apparent conflict. Sometimes this takes the form 
of writers holding that it appears impossible to follow the two imperatives 
simultaneously. It appears that to act out of agapic love is perforce not to act 
as one does because justice requires it, while it appears that to treat 


someone as one does because justice requires it is perforce not to act out of 
agapic love. Call this sort of conflict between the two imperatives 
motivational conflict. 

At other times, finding the two imperatives to be in real or apparent 
conflict with each other takes the form of writers arguing that it appears that 
the love imperative sometimes directs us to wreak or tolerate injustice or 
that the justice imperative sometimes directs us to act unlovingly. Call this 
sort of conflict between the two imperatives directional conflict. The 
controversies swirling around the truth and reconciliation committees of the 
past fifty or so years are examples of this latter sort of perceived conflict. 

Above I observed that, though Aristotle might in principle have treated 
love as one of the virtues, in fact he did not, nor did any of the other ancient 
pagan writers. In the Middle Ages, the tradition developed of treating 
justice, along with prudence, fortitude, and temperance, as one of the so- 
called cardinal virtues, and of treating love, along with faith and hope, as 
one of the theological virtues, so-called because they are focused on God. 
When justice and love are so understood, there is no real or apparent 
conflict that calls for resolution. 

In treating love as one of three theological virtues, the medieval writers 
were reflecting what Paul says in | Corinthians 13:13. Paul there concludes 
a long and eloquent discourse on agapic love with the declaration, “Now 
faith, hope, and love abide, these three; and the greatest of these is love.” I 
find it dubious that the sort of love Paul had in mind in this passage is 
focused entirely on God—if at all. But in any case, it’s obvious that what 
Jesus was referring to in the second love command was not love as one 
among other virtues but as the fundamental orientation of one’s life. To treat 
it as a theological virtue is irrelevant to resolving the real or apparent 
conflict between the fundamental command to love one’s neighbor as 
oneself and the command always to do and seek justice. 


Gop Is JUST AND Gop Is LOVE 


The Psalmist (37:28) declares, “The Lord loves justice.” Speaking on behalf 
of God, the prophet Isaiah (61:8) says, “I the Lord love justice.” Over and 
over, the writers of the Old Testament declare that God loves justice, both 
first-order justice and a properly functioning system of second-order justice. 


It is, of course, because God loves justice that God enjoins us to do and 
seek justice. We are to imitate God in God’s love of justice. In the opening 
of Psalm 72, the Psalmist goes further and prays that God will bestow 


God’s own justice on the king: “Give the king your justice, O God.” 

The writer of the Gospel of John (3:16) declares, “God so loved the 
world that God gave God’s only Son, so that everyone who believes in him 
may not perish but may have eternal life.” The writer of the First Letter of 
John (4:16) goes further: “God is love.” 

The question these declarations pose is obvious and inescapable: how is 
God as love related to God as just? Scripture evokes the question but 
nowhere answers it. We have to think for ourselves. 

Most theologians have not found anything perplexing about the relation 


of God’s love to God’s exercise and approbation of first-order justice.” It is 
the relation of God’s love to God’s second-order punitive justice that writers 
have found perplexing. Never was this perplexity expressed with greater 
intensity than by Anselm in his Proslogion. Addressing God, Anselm asks, 


How do you spare the wicked if You are all-just and supremely just? For how does the all-just 
and supremely just One do something that is unjust? Or what kind of justice is it to give 
everlasting life to him who merits eternal death? How then, O good God, good to the good and 
to the wicked, how do You save the wicked if this is not just and You do not do anything which 
is not just? Or, since some goodness is beyond comprehension, is this hidden in the inaccessible 


light in which you dwell?° 


Anselm affirms that God is just. He takes for granted that second-order 
justice requires that the wicked be punished. But we learn from scripture 
that God forgives the wicked rather than punishing them—forgiveness 
being a manifestation of love. So how can God be just if, out of love, God 
forgives rather than punishes? 

Anselm’s solution is, to say the least, idiosyncratic. He introduces, 
without explanation, the concept of relative justice: the concept of an action 
being just relative to one person but unjust relative to another. His 
application of this concept of relative justice to the matter at hand is to 
claim that God’s forgiveness of the sinner is unjust relative to us but just 
relative to God. 

God is just relative to us when God renders to the wicked the punishment 
due them. God is just relative to Godself when God does what befits God’s 
nature as the supreme good. In sparing the wicked, “You are just,” says 


Anselm to God, “not because you give us our due, but because you do what 
befits You as the supreme good.... In sparing the wicked you are just in 
relation to yourself and not in relation to us” (Proslogion 10). Relative to 
Godself, God is just both when punishing the wicked and when forgiving 
them: “It is just in relation to You, O just and benevolent God, both when 
you punish and when you pardon” (Proslogion 11). 

Most theologians have seen the real or apparent conflict between God’s 
love and God’s justice at a different point from where Anselm thought he 
saw it. Anselm asked how God’s justice was compatible with God, out of 
love, forgoing imposing on wrongdoers the punishment due them. Most 
theologians have asked, instead, how God’s imposition of punishment on 
wrongdoers is compatible with God’s love. 

A solution that became prominent in the tradition of Christian theology 
was the so-called vicarious theory of the atonement. The theory assumes 
that second-order justice requires that sinners be punished. It further 
assumes that wrongdoers can be punished vicariously—that is to say, that 
another person can be subjected to hard treatment on behalf of the 
wrongdoer—in the wrongdoer s stead. Think of paying a fine on behalf of 
one’s friend. Christ’s suffering and death on the cross constituted God’s 
vicarious punishment of sinners. Instead of punishing sinners directly, God, 
out of love, punished them vicariously by sacrificing God’s own Son to 
suffering and death by crucifixion. Christ’s suffering and death on the cross 
was, thus, at one and the same time a manifestation of God’s love and an 
exercise of God’s second-order punitive justice. 

It should be noted that the vicarious theory of the atonement assumes that 
justice requires that sinners be punished; forgiveness is not an option. God 
does not forgive sinners; God punishes sinners, albeit vicariously. Though 
the conviction that God’s justice requires that sinners be punished has been 
widely held by Christian theologians, there have been notable exceptions— 
Thomas Aquinas, for example. Aquinas writes, “If [God] had willed to free 
[humans] from sin without any satisfaction, he would not have acted against 
justice.... If God remits sin, which has the formality of fault in that it is 
committed against himself, he wrongs no one; just as anyone else who, 


without satisfaction, overlooks an offense against himself acts mercifully 


and not unjustly.” 


AGAPIC LOVE REQUIRES REJECTION OF RETRIBUTIVE JUSTICE 


In the sermon of Jesus traditionally called the Sermon on the Mount 
(reported in Matt. 5:17—48; and Luke 6:27—36), Jesus spells out some of the 
implications of the second love command. Those implications force a 
rethinking of how second-order justice was understood at the time and how 
it continues to be understood by many today. 

Hovering in the background of the sermon is what might be called the 
reciprocity code. The code says that good is to be repaid with good and 
harm with harm. From what Jesus says, we can infer that acceptance of the 
code was common among the Jews to whom he was speaking; from the 
ancient Greek and Roman writers, we know that it was common among the 
gentiles as well. 

Concerning the negative side of the code, the idea was that an act of 
wrongdoing creates an imbalance in the moral order that must be rectified 
by the imposition of harm on the wrongdoer equivalent to the harm he 
imposed on his victim. That is what second-order justice requires: 
retribution, payback. That was what Anselm had in mind when he spoke of 
the wicked as “merit[ing]’” eternal death. 

Jesus’s attitude toward the positive side of the code—return good with 
good—was, as it were, a shrug of the shoulders. For the most part, returning 
good with good is a fine thing, especially among friends: repay a dinner 
party with a dinner party. But it’s no big deal. Pretty much everybody 
accepts the principle: sinners, tax collectors, gentiles, they all return good 
for good. “If you do good to those who do good to you, what credit is that 
to you. For even sinners do the same” (Luke 6:33). 

Jesus’s attitude toward the negative side of the reciprocity code—the 
principle of retribution—was flat-out rejection. Returning evil for evil, 
repaying harm with harm, is out. One is always to do good. One is to love 
one’s neighbor even if the neighbor is an enemy: “Love your enemies, do 
good to those who hate you” (Luke 6:27). 

Jesus’s rejection of retribution is echoed in the epistolary literature of the 
New Testament. In 1 Peter 3:9 we read, “Do not repay evil for evil or abuse 
for abuse; but on the contrary, repay with a blessing.” In his first letter to 
the Thessalonians, Paul writes, “See that none of you repay evil for evil but 
always seek to do good to one another and to all” (1 Thess. 5:15). And in 
his letter to the Romans (12:17, 19a), he writes, “Do not repay anyone evil 


for evil, but take thought for what is noble in the sight of all.... Never 
avenge yourselves.” 

The point is clear. An implication of the second love command is 
rejection of retribution, of payback. This requires of Christian ethicists a 
fundamental rethinking of how second-order justice has commonly been 
understood. Neither Jesus nor the New Testament letter writers does that 
rethinking for us. We have to think for ourselves. Are there forms of 
punishment that, unlike retribution, are compatible with the second love 
command? Or is punishment out? If so, what, if anything, replaces it? 

Christian leaders and laypeople have resisted doing that rethinking— 
resisted giving up the theory and practice of retributive punishment. Many 
seem either oblivious or indifferent to the rejection of retribution by Jesus 
and the New Testament letter writers and have continued to speak of 
wrongdoers as “deserving” punishment, as “getting what’s coming to 
them.” Among those who are not oblivious or indifferent, a common 
strategy has been to claim that while Jesus and the New Testament writers 
teach that individuals are not to engage in retribution, government is not 
only authorized but divinely appointed to do so. 

In the chapter from Romans just cited, Paul writes further, “Do not repay 
anyone evil for evil.... Never avenge yourselves, but leave room for the 
wrath of God; for it is written, “Vengeance is mine, I will repay, says the 
Lord.’ ... Do not be overcome by evil but overcome evil with good” (Rom. 
12:17-21). Then, in the following chapter, Paul declares that government 
“is the servant of God to execute wrath on the wrongdoer” (Rom. 13:4). A 
common interpretation of these passages is that Paul is here teaching that 
government is appointed to exercise retributive punishment on behalf of 


God.® 

The nineteenth-century movement in the United States for the 
construction of reformatories and penitentiaries was a product of the 
rejection of retributive punishment in general, including by government. To 
my knowledge, the movement was inspired less, however, by the words of 
Jesus and the New Testament letter writers than by the conviction, among 
social progressives, that retribution is primittve—incompatible with socially 
advanced ways of thinking. Hard treatment is to be imposed on wrongdoers 
not because they deserve it but to reform them. 

Hard treatment imposed on wrongdoers with the aim of reforming them 
(or of deterring others from similar actions) is not, strictly speaking, 


punishment; the hard treatment is not being imposed for the wrongdoing. 
Punishment is backward looking; reform and deterrence are forward 
looking. In my Justice in Love, I develop, as an alternative to the retributive 
theory and practice of punishment, what I call the reprobative theory and 
practice: punishment understood and practiced not as payback but as 


forcefully reproving the wrongdoer for what he did.” 


AGAPIC LOVE REQUIRES FORGIVENESS 


The Gospel of Luke (17:3-4) reports Jesus as saying, on one occasion, “If 
another disciple sins, you must rebuke the offender, and if there is 
repentance, you must forgive. And if the same person sins against you seven 
times a day, and turns back to you seven times and says, ‘I repent,’ you 
must forgive.” In short, if a person who wronged one repents of his or her 
wrongdoing, love of the wrongdoer is to take the form of forgiveness. 

In a well-known passage in her book The Human Condition, Hannah 
Arendt remarked, “The discoverer of the role of forgiveness in human 
affairs was Jesus of Nazareth.” She goes on to say, “The fact that [Jesus] 
made this discovery in a religious context and articulated it in religious 
language is no reason to take it any less seriously in a strictly secular 
sense.” Forgiveness, she says, is “the necessary corrective for the inevitable 
damages resulting from action.” It constitutes “redemption from the 


predicament of irreversibility—of being unable to undo what one has 


done.”!° 


Though I judge that Arendt was, strictly speaking, correct when she said 
that Jesus was the “discoverer” of the role of forgiveness in human affairs, 
his “discovery” did not come out of nowhere. None of the ancient pagan 
ethical writers advocated forgiveness, nor do we encounter the injunction to 
forgive one’s fellows anywhere in the Hebrew Bible/Old Testament. 
However, we do often read of God’s forgiveness, and that, surely, has to be 
seen as an important anticipation of Jesus’s injunction to his followers to 


forgive. In the Lord’s Prayer, divine and human forgiveness are brought 


together: “Forgive us our debts as we forgive our debtors.”!! 


Just as the rejection of retribution requires of Christian ethicists a 
fundamental rethinking of how second-order justice has traditionally been 


understood, so, too, Jesus’s injunction to forgive the wrongdoer requires 
such a rethinking. 

A form of second-order justice that has gained popularity in recent years 
is so-called restorative justice. The aim of restorative justice is to heal the 
moral breach in the relationship between wrongdoer and victim that the 
wrongdoing brought about. Wrongdoers express repentance to victims or 
their representatives, victims or their representatives respond with 
forgiveness, and wrongdoers offer restitution, when that is possible. 


TWENTIETH-CENTURY DEVELOPMENTS 


I have identified four ways in which Christian scripture evokes the question 
of the relation between love and justice, and I have noted that, in each case, 
there is or appears to be conflict between the two. In the first two ways 
discussed, the real or apparent conflict is between the way in which love 
figures in scripture and the way in which justice figures; in the latter two 
ways, the conflict is between common ways of thinking about justice and 
what scripture teaches about love. 

In the twentieth century, there emerged a loosely allied group of Christian 
theologians and ethicists, mostly Protestant, who articulated more sharply 
than ever before what they understood to be the nature of the love for the 
neighbor that Jesus enjoined—namely, love as gratuitous benevolence—and 
who developed at greater depth than ever before the theme of conflict, both 


motivational and directional, between love so understood and justice. ! The 
two classics of the movement are the 1930s publications Agape and Eros, 
by Swedish Lutheran bishop Anders Nygren, and An Interpretation of 
Christian Ethics, by American theologian Reinhold Niebuhr. A forerunner 
of these was Seren Kierkegaard’s Works of Love. 

The various members of the movement resolved the perceived conflict 
between love and justice in strikingly different ways. Nygren’s proposed 
resolution was, arguably, the most radical. Let me conclude my discussion 


in this chapter by briefly setting out his line of thought, and then offering 


my response. !* 


Nygren saw three great motifs locked in a struggle for dominance in the 
Western tradition. One is the motif of eros, dominant in the Platonic 
tradition. A second is the motif of nomos (law). Nygren associated nomos 


with justice and argued that nomos is dominant in the Old Testament. The 
third motif is agapé, which Nygren understood as gratuitous self-giving 
benevolence that pays no attention to what justice requires. He argued that 
agape, so understood, is dominant in the New Testament; it’s the love that 
Jesus attributes to God and enjoins on us in the second love command. 

Nygren did not flinch from the radical implication of this scheme— 
namely, that the Old Testament motif of justice was superseded in the New 
Testament by the motif of agapic love. The Old Testament God is a god of 
justice; the New Testament God is a god of agapic love. No one since the 
second century heretic Marcion had so sharply contrasted the god of the 
Old Testament with the god of the New. 

Jesus, says Nygren, “enters into fellowship with those who are not 
worthy of it.” His doing so is directed “against every attempt to regulate 
fellowship with God by the principle of justice” (Agape 86). “That Jesus 
should take lost sinners to Himself was bound to appear, not only to the 
Pharisees, but to anyone brought up and rooted in Jewish legal 
righteousness, as a violation of the order established by God Himself and 
guaranteed by His justice” (Agape 83). For them, “it was a violation not 
only of the human, but above all of the Divine, order of justice” (Agape 70). 
In short, the agapic love displayed and enjoined by Jesus and attributed to 
God does not incorporate or complement justice but supersedes it: 
“Motivated justice must give place ... to ‘unmotivated’ love” (Agape 74). 

Nygren was admirably clear on why he regarded justice as superseded by 
agapic love in the teaching of Jesus. He held that the paradigmatic New 
Testament example of love, the example that should shape all our thinking 
both about God’s love of us and our love of the neighbor, is God’s forgiving 
love of the sinner. In forgiving the sinner, God was not doing what justice 
requires; sinners cannot claim that justice requires that God forgive them. 
From this, Nygren concluded that the love Jesus and the New Testament 
writers had in mind is an utterly gratuitous self-giving concern for the good 
of the other that pays no attention to what justice might require. In the 
words of the German theologian Emil Brunner, another member of the 
movement, love “does not render to the other what is his due, what belongs 


to him ‘by right,’ but gives of its own, gives precisely that to which the 


other has no right.”!* 


Nygren takes his line of thought a step further to argue that there is not 
only motivational conflict between agapic love and justice but directional 


conflict as well. He regarded that as the point of Jesus’s parable of the 
laborers in the vineyard (Matt. 20:1—16). When, at the end of the day, the 
owner of the vineyard pays those who began working late in the afternoon 
the same as those who began early in the morning, the early workers 
complain. The owner, on Nygren’s interpretation, dismisses their complaint 
with the remark that, yes, paying everyone the same was unfair to the early 
workers, but does he not have a right to dispense his generosity as he 
wishes. Nygren drew the lesson that we must expect that agapic love— 
gratuitous self-giving generosity—will sometimes perpetrate injustice. No 
matter. Followers of Jesus are called to be unfailingly loving, even if that 
comes at the cost of perpetrating injustice. 

It has to be said that Nygren’s interpretation of the parable is an almost 
willful misinterpretation. The owner does not say to the early workers what 
Nygren takes him as saying—namely, “Yes, I am treating you unjustly. But 
am I not allowed to be generous as I please?” He says: “Friends, I am doing 
you no injustice (adikos); did you not agree with me for the usual daily 
wage? Take what belongs to you and go” (Matthew 20: 13—14.). We may 
disagree with the owner’s claim that he did not treat the early workers 
unjustly, but most certainly he did not, in the name of generosity, perpetrate 
what he regarded as unjust. 


IN RESPONSE 


I have elsewhere spelled out in considerable detail why I judge that the line 
of thought espoused by Nygren (and by Niebuhr) is unacceptable.!> In 
concluding this chapter on the relation between love and justice in 
Christianity, let me rehearse the most important point. 

Fundamental to the thinking of Nygren, of Niebuhr, and of all the others 
in the twentieth-century movement among Christian theologians and 
ethicists of which they were prominent representatives, is the claim that the 
agapic love of which Jesus spoke and of which the authors of the New 
Testament letters wrote is to be interpreted as sheer gratuitous benevolence 
that pays no attention to what justice requires and that, consequently, may 
on occasion perpetrate or abet injustice. Pull out that claim, and it all 
collapses. 


I regard that claim as decisively mistaken. The context in which the two 
love commands occur, in the episode reported in the synoptic Gospels, 
provides no clue as to how the term agape should be understood. But in 
presenting the two commands, Jesus was not just presenting what he 
regarded as the essence of the law and the prophets—that on which “hang 
all the law and the prophets.” He was quoting from the law (Torah). The 
thought occurs to one that perhaps the context in which the commands 
occur in the Torah does provide a clue to how agapic love should be 
interpreted. 

And so it does. The second love command is found in Leviticus 19:18. It 
occurs there as the conclusion to a long list of injunctions, delivered by 
Moses to Israel, as to how the people are to live. The command is to be 
interpreted as if it were preceded by “in short”: “In short, you shall love 
your neighbor as yourself.” And what we discover, when we read the long 
list of injunctions that precede this summation, is that the list includes 
injunctions to act justly. “You shall not render an unjust judgment; you shall 
not be partial to the poor or defer to the great. With justice you shall judge 
your neighbor.” 

The lesson to be drawn is clear. Biblical love is not pitted against justice 
but includes justice. Sometimes it consists of doing what justice requires, 
sometimes it goes beyond doing what justice requires, but what it never 
does is fall short of doing what justice requires. Biblical love is just love. 


NOTES 


1. In previous my writings, I have struggled to find what seemed to me the right terms for the two 
kinds of justice. In Nicholas Wolterstorff, Justice: Rights and Wrongs (Princeton, NJ: Princeton 
University Press, 2008), I called first-order justice primary justice and second-order justice 
rectifying justice. But, with the exception of restitution, second-order justice does not rectify 
what was done, and to call first-order justice primary is to suggest that it is more important than 
second-order justice, which it is not. 

2. New Revised Standard Version. 

3. I have replaced “righteousness” in the NRSV translation with “doing right.” “A stream of 
righteousness” makes no sense, where “a stream of doing right” makes eminent sense. 

4. A full discussion of the biblical declaration that God loves justice would have to include those 
passages in the historical books of the Old Testament in which God is apparently said to do or 
enjoin what appears to be unjust. The book of Joshua is commonly regarded as the most blatant 
example of the point. In my essay “Reading Joshua,” I argue that this is a serious 
misinterpretation of the book. Nicholas Wolterstorff, “Reading Joshua,” in Divine Evil: The 
Moral Character of the God of Abraham, ed. Michael Bergmann, Michael J. Murray, and 
Michael C. Rea, 236-56 (Oxford: Oxford University Press, 2011). 
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14. 
IS. 


The twentieth-century theologian Anders Nygren is a prominent exception to this 
generalization. I discuss his views later in this chapter. 

Anselm, Proslogion 9, trans. by M. J. Charlesworth (Notre Dame, IN.: University of Notre 
Dame Press, 1979). Hereafter cited in text as Proslogion. 

Summa Theologica III, q. 46, art. 2, ad 3, quoted in Eleonore Stump, Atonement, Oxford 
Studies in Analytic Theology (Oxford: Oxford University Press, 2020), 21. The introduction to 
Stump’s Atonement includes a very helpful classification and analysis of historical theories of 
the atonement. 

In Nicholas Wolterstorff, Journey toward Justice (Grand Rapids, MI: Baker Books, 2013), 
chap. 26, I argue against this interpretation. 

Nicholas Wolterstorff, Justice in Love (Grand Rapids, MI: Wm. B. Eerdmans, 2011), 193—98. 
Hannah Arendt, The Human Condition (Garden City, NY: Doubleday Anchor Books, 1959), 
214-15. 

A puzzling feature of the Christian tradition is the widespread acceptance of the vicarious 
theory of the atonement in spite of the biblical declarations that God forgives and in spite of the 
petition in Christian liturgies for God’s forgiveness. The vicarious theory tacitly assumes that 
God does not forgive. If Christ suffers on behalf of sinners, then they are punished, albeit 
vicariously; they are not forgiven. Punishing people for the wrong they did is incompatible with 
forgiving them for the wrong they did. (Forgiving people for the wrong they did is not 
incompatible with imposing on them some form of hard treatment for the purpose of reform or 
deterrence. See Wolterstorff, Justice in Love, 198—206. 

For a history of this development, see Gene Outka, Agape (New Haven, CT: Yale University 
Press, 1972). 

Anders Nygren, Agape and Eros, trans. Philip S. Watson’s translation of Agape and Eros 
(London: SPCK, 1953). Hereafter cited in text as Agape. In Wolterstorff, Justice in Love, pt. 1, I 
discuss Nygren along with Niebuhr in considerable detail. 

Emil Brunner, Justice and the Social Order (New York: Harper, 1945), 17. 

Wolterstorff, Justice in Love, pt. 1. 
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CHAPTER 55 


GNITY 


PAMELA SLOTTE 


INTRODUCTION 


Human dignity is invoked in many contexts. The talk of human dignity, for 
instance, is central to contemporary human rights discourse. The ways in 
which human dignity is spoken of in different contexts, however, are not 
identical. Different settings, including institutional contexts, affect both the 
way human dignity is understood and how it is referred to. Each framing 
narrative affords items different weight, and these acquire their particular 
meaning from the particular context, even if we might want to leave open 
the possibility of boundary-transgressive elements. Theodor Heuss has 
called dignity “a ‘non-interpreted thesis,’ a concept ‘that is not fixed in its 
meaning and can therefore marry otherwise opposing views.’ ”l Hence, he 
finds the concept to be so flexible that it is able to accommodate 
understandings that otherwise would actually contradict each other. Other 
ways of pointing at the flexibility of human dignity include labeling it, for 
example, as open-ended, open-textured, or conceptually muddy. 

In addition, within the framework of, for instance, the very same 
religious tradition, the meaning of talk concerning human dignity has 
shifted across time and space alongside instances of stabilization of 
meaning. Moreover, using quantitative methods, one can determine that 
discourse about human dignity has increased considerably during the last 
century or so. According to Michael Rosen, such discussion has increased 
since the 1900s, particularly within certain contexts, such as within Catholic 
thought.” 

Furthermore, the talk of human dignity is, as noted, historically 
conditioned. It is often asserted that the eighteenth-century philosopher 


Immanuel Kant has been central to our making sense of how human dignity 
has been conceptualized and used. Simultaneously, however, we need to be 
mindful that the ways in which one talks of human dignity today differ from 
earlier uses. As Samuel Moyn observes, “In the history of words and 
concepts ... genesis certainly does not account for use (let alone validity). 


As a result, dignity’s functions today are no longer fully controlled by its 


original deployments.”* Historical flashbacks, thus, have limited 


explanatory potential. Historical origins can be dated differently, and as a 
result a (partially) different history is told, influenced by the narrator’s own 
preunderstanding. Certain historical actors, moments, occurrences, sites, 
and other nondiscursive or extradiscursive phenomena rather than 
alternatives are highlighted as important to the understanding of human 


dignity. 


Dealing with the historical use of dignity discourse seems particularly challenging because 
historians are necessarily embarking on a theoretically and politically loaded project. That may 
appear, perhaps, to be less critical if all that the historian is doing is identifying the appearance 
of a particular word in particular texts (although, even then, identifying a non-English term as 
being equivalent to “dignity” brings with it important ideological challenges). Where historians 
are not just looking for words or terms, however, but looking for the presence of an idea in 
human history, then the historian is more clearly likely to come to the project with an already 


formulated view of what the concept of human dignity involves.“ 


It is challenging in many ways, therefore, to attempt to acquire an 
overview of the discussion of human dignity. As stated in the introduction 
to a six-hundred-page volume about human dignity, “The discussion of 
human dignity raises such complex issues, and the issues that current 
scholarship now considers central to its understanding [are] so daunting that 


we are in danger of not being able to see the forest for the trees.” Thus, it 
seems obvious that this chapter can merely scratch the surface of a 
multifaceted discussion; this would indeed still be the case even if the aim 
were only to look more specifically at how human dignity has been formed 
and how it continues to be a central notion within Christianity. 

In this chapter, I assume that the interesting or problematic aspect, 
depending on which position one adopts, is not that we attribute different 
meanings to human dignity. Instead, I take for granted that it is meaningful 
to ask wherein the attraction of the talk of human dignity lies, including in 
Christian and legal contexts, and consequently my focus is to look at uses 


of this talk of human dignity and ascertain what contribution it is thought to 
bring and what kinds of meaning it roughly encompasses. 

Based on the assumption that Christian uses can, and indeed do, look 
different over time and in different contexts, the aim here is not to establish 
either the correct or original Christian use. Instead, the aim is to identify 
different ways in which the talk of human dignity can play a role (also) 
within Christian narratives. I am not seeking to offer a comprehensive 
account of specific Christian traditions and their complexity, but rather, the 
aim is to take note and offer examples of certain existing uses. Moreover, 
my hope is that such examples can focus attention on how Christian use in 


different eras has contributed to the discourse on human dignity.° It is 
important to emphasize that the more precise distinct theological uses must 
be clarified by means of an in-depth study of specific discourses and their 
historical situatedness. As noted, the broader narrative and its components, 
such as soteriological and eschatological conceptions or conceptions of 
natural law and practical reason, influence the more precise understanding 
of human dignity. 


ON DIFFERENT USES 


Human dignity is, thus, talked about in various ways, and these different 
uses are not necessarily compatible with each other. This is so, even though 
we may think that an important reason for raising the question of human 
dignity is to allude to something that is shared and that concerns everyone 
and, moreover, that is done with the purpose of uniting forces in the service 
of the supposed good. As Bernhard Schlink formulates it, 


human dignity is used as a flag under which people unite and fight for freedom, equality, and 
decent living conditions that enable them to take care of their needs. The flag summarizes and 
abbreviates what they are fighting for; respect for their human dignity to them means respect for 


their freedom, equality, and right to live under decent conditions, no less, no more.” 


In order to show how talk of human dignity can serve a uniting function, 
reference is frequently made to the role that the talk of human dignity 
played during the drafting of the United Nations Universal Declaration of 
Human Rights (1948). To simplify, we can say that in the context of 
participants striving to articulate human rights in the form of international 


law, human dignity, with its conceptual muddiness, functioned as a kind of 
“placeholder” that made it possible to bridge disagreements when parties 


could not agree on a specific “deeper” foundation for those rights.® 

Hence, it is meaningful, for the purpose of clarification, to sort out 
nuances in (functions of the) talk about human dignity, “the use[s] to which 
the concept of human dignity has been put,” historically and today. 
Christopher McCrudden puts it like this in the introduction to his 
comprehensive edited volume on human dignity: 


There are different ways of thinking about dignity: as something institutional (in which case the 
issue for historians is when the word was used by particular institutions, such as judicially, 
legislatively, constitutionally), or as a concept that captures a set of understandings (in which 
case other words might be used to capture that set of understandings, say subjective personality), 
or we might be interested simply in the use of the word (in which case the word might be used 


for several different purposes).” 


For purposes of this chapter, I take as a starting point what Rosen identifies 
as three typical ways or “strands of meaning” in which dignity has been 


understood: dignity as status or social position, dignity as an “intrinsic 


value,” and “dignity as dignified manner or bearing.” !° 


STATUS AND RELATIONALITY 


The first of these strands of meaning is usually acknowledged as the 
original use of dignity, which has roots that go far back in time to “the old 
idea of dignity in the sense of the Roman dignitas—the status attached to a 
specific role or rank in a system of nobility and hierarchical office.”!! This 
way of speaking about dignity has a collectivistic quality. It emphasizes 
humans as being embedded in a broader hierarchically arranged context and 
holding a particular rank and performing a specific function. Dignity in this 
context is not conferred equally without regard to status, but rather, dignity 
differs depending on one’s social status. 

Here we encounter what has been labeled an extrinsic use of dignity, 
which denotes “that which belongs to a particular role or individual 
excellence” as well as the bearing of responsibility in a particular role or 
position. !* This use can be juxtaposed with how, today, in a more 
egalitarian fashion, dignity is raised in certain situations precisely for the 


purpose of contesting talk that normatively underscores social position. 
People might, perhaps, clearly want to dissociate themselves from any talk 
of human dignity that connects dignity even partially with status. 

Simultaneously, it can be argued that, in one sense, a universal, inclusive 
concept of human dignity is precisely about status—that is, the status as a 
human per se. In addition, a social dimension of the concept human dignity 
is highlighted as something fundamental and giving rise to critique relative 
to its precise conceptualization. 

In Christian thinking, for example, the social dimension of human dignity 
takes different expressions, including by becoming intertwined with notions 
of relationality and community (communio) beyond earthly life and with a 
(Triune) God. Humans are thought to form part of both a social and a 
cosmic order. “This points us to the deeper insights of the Trinitarian imago, 
namely that the dignity of the human person is ultimately grounded in 
relationality: first to God, and then to each other. Indeed, knowing and 


loving are relational acts. As well as being a personal reality, dignity must 


then have a proper theological and social dimension.” !* 


This kind of theological framing makes it clear that, in different ways, 
discussion of status can follow from the fact that humans are perceived of 
as fundamentally relational beings. Given the emphasis on relationality, it is 
understandable that here, depending on concrete interpretation, we 
encounter a stronger or weaker status dimension of dignity, as well as so- 
called antiegalitarian tendencies. However, human status cannot be clearly 
distinguished from social status. The human status is social. 

Another consideration is what is thought to be nonacceptable unequal 
actual social status that needs to be rectified. For example, any talk of 
dignity as status is not necessarily connected to a notion of subjective 
rights, or at least subjective rights in the form and scope that we find 
articulated in international treaties concerning human rights today. Here the 
talk of human dignity can in itself be perceived as more or less part of the 
problem (more on this below). 


INTRINSIC VALUE AND BECOMING 


The history of how dignity has been understood and operationalized is 
sometimes presented as a development from understanding dignity as 


status-connected to understanding it as universal and egalitarian, inherent to 
all humans and independent of the societal roles they might play. This latter 
idea represents a second typical way of understanding human dignity, 
referring back to Rosen and, moreover, an important historic articulation of 
this idea often attributed to Kant. 

To ascribe to someone or something an intrinsic dignity can be taken as 
an evaluation. It is possible to view the talk of inherent dignity as a way of 
articulating something about the human as such (calling attention to an 
unconditional quality); even so, nothing has been said as to what this 
assessment is actually based on, what the dignity in question consists of, or 
how resultant boundaries are—and have been—drawn as to who or what 
can be considered to have this precise dignity. Different reasons can be 
emphasized as to why a certain person has this dignity: when, for example, 
something is identified as being that which lends a human dignity, and this 
something is (or is considered to be) present to a certain extent in particular 
persons, this fact is taken as a basis for their being treated differently. (This 
attribute, in turn, becomes a kind of threshold criterion for inclusion). 
Critics have highlighted the linking of rationality and dignity as 
problematic. The talk of an inherent dignity is not necessarily 
anthropocentric either, so that humans are considered to have a different 
normative status than other animals and living creatures. Nonetheless, this 
is a criticism that has been directed against the talk of human dignity more 
specifically, even though human dignity could be considered to be simply 
one kind of dignity alongside others. The question of how it is possible to 
talk of human dignity in a way that at the same time does not devalue the 
life and worth of other beings and things is important. 

When one tries to capture what it is about humans that lends them 
dignity, aspects like their freedom or capacity for rational thinking are often 
emphasized. For example, Kant offers such a view of the particular dignity 
of the human species. Humans are the only creatures who can act morally, 
which they can do by acting in accordance with the autonomous decisions 


made using their own reason.'* Hence, humans deserve respect. 

In the Christian tradition a key idea is that humans or persons have 
dignity because they are created in the image of God (imago Dei). As this 
theological perspective is elaborated on in more detail, what singles out the 
human can be stressed as reason and freedom, among other things. 
McCrudden explains, “Imago Dei is seen within Catholic teaching, in 


particular, as pointing in the direction of human beings as free and rational, 


and it is this that distinguishes human persons from others.”!°> We encounter 
formulations like this in the well-known Dignitatis Humanae, a declaration 
adopted by the Second Vatican Council of the Roman Catholic Church on 
December 7, 1965.!° 

Specific notions of sin also play a role in how different Christian 
traditions explain theologically what it means that the human is created in 
the image of God, precious, free, and with reason. Other aspects of 
Christian narratives can become topical, too—for instance, eschatological 
ones that convey a dynamic image of human dignity. 


The dignity of the human person has a teleology: the final consummation of human dignity 
consists in the beatific vision. When seen within this teleological horizon, person grounded in 
the imago Dei is not a static reality but one that possesses dynamism. There is a sense in which 
the human person is a person becoming through the realization of their dignity. 1” 


Dignitatis Humanae, among other sources, also makes clear that the idea of 
inner dignity does not need to be juxtaposed completely against a kind of 
external concept of dignity (such as rank or status). On the contrary, 
depending on how the two are understood, they cannot be strictly separated. 
We encounter an instance of this in the Catholic tradition, in which both 
individuals (persons) and groups and roles are ascribed dignity. According 
to John Milbank, the Catholic tradition houses both “corporatist” and 
“personalist understandings” of dignity.! Human dignity comes across as 
both a metaphysical and a social concept. 


DIGNIFIED MANNER AND VOCATION 


A third typical way of conceiving dignity is to conceptualize dignity in 
relation to behavior, action, and agency. A certain way of acting is 
considered dignified while another way of acting is not.!” Dignified is a 
designation we may connect with certain behaviors, which in turn is 
connected to how we more generally perceive certain tasks or assignments. 
We can think of various contemporary and historical examples, which 
correspond to the social norms and conceptions of their time. 

It is important to bear in mind that to talk of someone or something as 
being dignified can be a prescriptive, normative statement. Dignity talk can 


create obligation. Rather than serving (only) as a description of a human, 
talk about human dignity can be a way of saying how we ought to act and 
treat each other—including when those concerned are perhaps satisfied with 
their own situation and do not find that their human dignity is being 
compromised through some specific actions of others. Again, what follows 
more specifically from such a statement and call to action may differ, for 
example, depending on the picture that one paints of the state of affairs and 
precisely what concrete measures one identifies as being needed at an 
individual, societal, and planetary level in order to live up to the principle of 
equal respect for every human’s equal dignity. 

Dignitatis Humanae provides an example of a theological formulation of 
human dignity along these lines. The second paragraph of the declaration 
asserts that human dignity is based on the fact that humans are “beings 
endowed with reason and free will and therefore privileged to bear personal 
responsibility.” What follows is that humans must seek the truth, and this, in 
turn, presupposes freedom from external coercion, including psychological 
freedom. 

This can be taken as an example of how Christian narratives may ascribe 
a vocational dimension to human dignity. In this context, human dignity is 
about actively seeking that which is good and true and thus participating in 
the restoration of God’s creation. Hence, human dignity may receive what 
the Catholic tradition calls a soteriological framing: “The ‘soteriological’ 
dimension of dignity has practical and effective consequences. Again, the 
recognition of human dignity cannot be a passive recognition. To be 
effective, it must be translated into structures which recognize and preserve 
the conditions in which people can flourish—can practice their dignity in 


the sense of striving for human excellence.””? To some extent, human 

dignity comes across here as a kind of virtue that needs to be nurtured. 
Dignity in terms of behavior, action, and agency can be linked to what 

McCrudden calls a “task aspect” of dignity in an ethical and political sense. 


The ethical sense of dignity has two aspects: a task aspect (what we need to live up to in order to 
realize the demands of our dignity) and the constraints that our dignity places on others. 
Similarly, the ‘political aspect’ of dignity has a task aspect (the politics that we need in order to 
fully realize our dignity as persons in community with others), and the constraints that our 
dignity, as both individuals and in community with others, creates relative to the state. Perhaps 


more straightforwardly, this conception of dignity thus entails both rights and obligations.”! 


To talk of human dignity here means to focus attention on both our own 
lives and the lives of others, and on how we both individually and together 


ought to act in order to safeguard these lives.” The talk forms part of a 
moral, political, and, as we shall see below, legal vocabulary. 


HUMAN DIGNITY AND LAw 


Talk about human dignity varies, and the different ways of speaking about 
human dignity are not necessarily compatible with each other. For instance, 
human dignity can be brought up by both parties in a conflict when stating 
reasons for their contrasting readings of the situation and their thoughts on 
what is required. Does this ultimately mean, then, that talk of human dignity 
lacks substance? Is human dignity simply a slogan that it 1s relatively easy 
to endorse? Above, I suggested that talk of human dignity has sometimes 
met with disapproval—criticized, for example, for being a “miserable 
comforter,” aristocratic, elitist, and exclusive, including being 
anthropocentric when used to pinpoint what distinguishes humans from 
other animals. A consequence of this last approach is that we may end up 
treating other animals in ways we consider unacceptable when it comes to 
humans. Conversely, we (also) differentiate among humans. Hence, critics 
want us to acknowledge the limits to the talk of human dignity as well as 
any possible misuse arising in the name of human dignity. 


[Costas] Douzinas argues that human rights and dignity are historically contingent terms, with 
significant shifts in their meaning depending on their contexts, and always vulnerable to co- 
option on the side of abusive power. In particular, Christianity’s universalization of the term 
“human,” he argues, has lent legitimacy to the West’s colonial violence, and this has continued 


even when human dignity became secularized.7° 


Another critique insists there is no need to talk about human dignity at 
all, arguing that there are better ways, with “fewer philosophical 


commitments and less metaphysical pain,” to articulate what we wish to 
safeguard, which in effect is the substance of talk in terms of human 
dignity, including, for example, autonomy or equality. Ruth Macklin has 
formulated a critique along these lines. According to her, to talk of dignity 
is to underscore the need to respect people or their autonomy in different 
regards, and she posits that to talk in terms of dignity in these contexts has 


no added value.’ Anne Phillips, in turn, maintains that it is fully adequate 


to talk in terms of equality instead.” Moyn offers an additional critique that 
also points out the limited usefulness of the term human dignity. 


The time may come, however, when it will seem wiser to coin new terms because disputes 
around the old ones are irresolvable. I believe that this stage has been reached with respect to 
“human dignity,” since it is too controverted to be available not simply for pristine use but even 
for meaningful invocation. Like an oversqueezed orange, dignity may have no more to give to 
any side in a struggle. No concept is useful or useless until someone tries to use it and succeeds 


or fails; the trouble with dignity is not that it is useless in theory but that the practice of political 
27 


combat has made it much more so. 
Finally, there is a related theological critique that maintains that the 
contemporary concept of human dignity is a thin and secularized concept 
compared with the Christian narrative’s rich biblical language and 


conceptualization of the sanctity of human life.** This is an insight worth 
underscoring—namely, that there is an added value to a rich and varied 
language when it comes to capturing morally relevant aspects of human and 
other life. 

We also encounter the standpoint that it is precisely the talk of human 
dignity that is important. We do not live in a world marked by equality and 
respect for the equal rights of all humans, and human dignity can serve as a 
basis for critiquing what is viewed as injustice and, moreover, can be used 
to call attention to our duty to counter those particular wrongs. What, then, 
is it that the talk of human dignity is thought to be able to do? What do 
people think it can be useful for? I now explore such perspectives by means 
of illustrations from legal human rights discourse. 

It may be the case, of course, that we consciously want to express 
ourselves vaguely, and that talk of human dignity is thought to serve this 
purpose. This approach can be advantageous in specific situations, as it was 
for the drafters of the Universal Declaration of Human Rights. Nowadays, 
human rights are called into question in a variety of ways, and thus talk of 
dignity may, perhaps, be thought to have more of an “air of universality” 
and thus be able to transcend and connect traditions and discourses. Human 
dignity may be understood as a foundational concept, as a basis and 
justification for talk of human rights (being in fact what we seek to protect 
with the help of the rights in question). At the same time, the talk of human 
dignity today also functions as a basis for critique of how these human 


rights are understood and interpreted.?? For instance, human dignity is 
invoked both in order to make the point that nascent life is covered by the 
right to life, as articulated in, for example, Article 2 of the European 
Convention of Human Rights and Fundamental Freedoms, and in order to 
defend women’s right to make autonomous decisions about their own 
bodies. Another example to this effect is euthanasia. 

How human dignity is understood, therefore, affects the interpretation of 
rights and freedoms; crucially, the understandings and interpretations differ. 
As in the examples above, human dignity might be invoked exactly when it 
is considered meaningful for purposes of drawing attention to the limits to 
freedom in some respect but also in order to counteract attempts to limit 
freedom and autonomy. Talk of freedom (including about how human rights 
are interpreted) can function in an excluding fashion—for instance, vis-a- 
vis individuals who, in various ways, have limited ability to act on their 
own, including the ability to stand up for their own rights. To talk merely in 
terms of freedom is not necessarily considered sufficient here, nor is it 
simply about only freedom being at stake. 

Talk of human dignity can be a way to seek to capture what we 
potentially cannot entirely express in an exhaustive or unequivocal way in 
legal language (a safety valve of sorts). However, we can also imagine that 
certain rights explicitly aim to protect human dignity in particular respects. 
Generally speaking, we can obviously also assume that ideas of dignity 
have held significance and affected legislative efforts and outcomes and the 
ways in which individual, institutional, and state agency have been 
circumscribed. For his part, Jeremy Waldron wants to establish the legal 
context as a normative milieu for wider discussions of dignity— 
specifically, dignity defined in the way that he advocates for. 

Whereas some may find that talk of human dignity has something to 
contribute to legal discourse, others specifically identify problems with this 
thinking. (Human rights) law, to a great extent, is about paying attention to 
and balancing different rights and interests against each other, and, thus, 
talk of human dignity can come across as a way of trying to put a stop to 
this exercise (rather than being seen as a way to bridge disagreements). As 
Rosen notes, “This need to balance competing claims becomes lost from 
sight as soon as dignity is represented as an inner transcendental kernel, a 
core of value that must be protected above all else.... The word ‘dignity’ 
carries the absolutist resonance that comes from its association with the idea 


of an inner transcendental kernel of inalienable value.”*! Because of its 
“absolutist resonance,” the talk of human dignity may, therefore, contribute 
to the concealment of the political nature of legal decisions, as ultimately 
such decisions will amount to trade-offs. 

Another critique contends that talking in terms of human dignity 
“smuggles” particular understandings into law (for example, nonegalitarian 
ones). It may be incorrect to talk of “smuggling in” here, as the talk may be 
used explicitly with the intention of correcting alternative understandings 
that are considered erroneous. In fact, in some sense it is impossible not to 
bring in particularistic understandings. However, the critique lies in what 
the openness of the concept of human dignity makes possible. Concurrently, 
it is also possible to argue that the specific legal institutional context has a 
bearing on the way human dignity is—or can be—spoken of, and hence 
also successfully strategically operationalized. 


For there is a great difference in stating that human dignity is indeterminate in the abstract—in 
the analytical or philosophical sense—and arguing that it is so in legal practice.... There are 
always structural limits, pressures and forces that shape and constrain the uses of analytically 
indeterminate concepts, thus rendering them less indeterminate in practice than an abstract 


analysis would lead one to believe.*” 


Hence, as in the case of talk of human dignity in religious and theological 
discourses, law must be studied in context, too, so as to get a clearer sense 
of the ways human dignity is being operationalized and the meanings with 
which it is attributed, which may disclose false necessities and false 
contingencies. Context matters, and this includes whosoever holds the 
interpretative prerogative in specific institutional contexts. 


CONCLUDING REMARKS 


This is where this chapter lands: talk of human dignity is elastic and 
“indeterminate” in some sense. Simultaneously, human dignity has had and 
continues to carry actual meaning(s) after all, including by forming part of a 
moral vocabulary through which our individual and collective existence is 
conceptualized. Nonetheless, whether human dignity can play all the roles 
its interlocutors wish it to is another question. It is obvious that we are 
dealing with a complex matter. The meaning of the vocabulary has shifted 
over time and the readings of the idea of human dignity can be—and indeed 


have been—both contrasting and complementary. There is a need to 
examine continually and critically the various meanings attributed to the 
talk of human dignity, including in a Christian and legal context. 
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CHAPTER 36 


JULIAN RIVERS 


INTRODUCTION 


There is a significant but complex relationship between Christianity and 
equality. Christianity is not primarily concerned with governments and their 
laws. It is about the work of God revealed supremely in the life, death, and 
resurrection of Jesus Christ and brought to bear on the lives of men and 
women through the power of the Holy Spirit. This faith has implications for 
every area of life, including politics, but Christians have differed, 
sometimes quite sharply, on what those implications are. Equality is an 
abstract and highly contested value that has come to have significant 
political resonance in modern times. It has a very long genealogy and 
multiple possible conceptions and instantiations. Trying to bring these two 
big ideas—Christianity and equality—into relationship with each other is 
far from straightforward. This chapter proceeds by outlining the relationship 
between Christianity and equal human worth as a foundational moral 
principle before exploring some of the ways in which Christianity relates to 
different applications of the idea of equality in law. 


FOUNDATIONS 


One short way of cutting through the complexity of Christianity’s 
relationship to equality is to follow the lead suggested by Aristotle and to 
dismiss equality as irrelevant. Aristotle argued that equality is the form 
taken by justice. ! Social goods (property, political influence, honor, and so 
on) should be distributed in a way that ensures that likes are treated alike 
and differences in proportion to their difference. Theories of justice differ 
according to the similarities and differences that count as relevant, such as 


social class, hard work, or material need. According to Aristotle, the fact 
that I am your slave may well be an expression of equality between us, if I 


am slavish by nature and you are naturally masterful.* Although Aristotle is 
also clear that the ideal polity achieves moderation by containing a 
substantial number of free citizens who are neither too poor nor too rich, 
different forms of government are to be matched to different kinds and 
conditions of persons.” If equality simply means proportionality between 
persons and their circumstances, it is purely formal, playing no part in our 
moral evaluations.* And if this is correct, there is no point in asking about 
the relationship between Christianity and equality, because what we are 
really interested in is Christianity’s theory of political justice. This chapter 
would be redundant. 

However, Christianity rejects Aristotle’s account of equality. Instead, it 
claims that in the most important respects, all humans are by nature the 
same, with each individual person having great value in the sight of God.° 
This foundational claim starts with the belief that all humans are “in 
Adam,” which is to say, descended from one original couple created in the 
image of God, brothers and sisters in one human family. If it is true that 
each person is equally an image-bearer of God, it is also true that each fails 
in the calling to live in perfect love with the Creator and each other. The 
differences between us pale into insignificance in the light of our common 
responsibility before God. 

There is also equality in God’s offer of a new identity in Christ, made 
available to all by the transforming power of God’s Spirit, as each person is 
called to join another family of spiritual brothers and sisters. Jesus 
commissioned his followers to build a new universal community of equals, 
a polity of fellow citizens of the kingdom of heaven, allegiance to which 
would relativize all other identities and distinctions. One claim of Paul of 
Tarsus expresses this programmatic equality more than any other: “There is 
no longer Jew or Greek, there is no longer slave or free, there is no longer 
male and female; for all of you are one in Christ Jesus” (Gal. 3:28, New 
Revised Standard Version). Early in the development of Christian political 
thought, the two fundamental human identities could be related to two 
cities, kingdoms, or societies: one of this world, with its empires, 
governments, and laws, the other the invisible kingdom of heaven, made 


more or less visible in the church. We can think of them as two spheres of 
equality.’ 

Eventually, the kingdom of this world is destined to become the kingdom 
of Jesus Christ, but how the two relate to each other in the present is much 


less clear. They frame a dynamic tension between what is now and what is 
still to come. Jesus’s ministry on earth suggests that the implications could 
be revolutionary, possibly even impossibly countercultural. When Mary 
heard that she was to be the mother of the Messiah, she sang of a God who 
brings down rulers from their thrones and lifts up the humble, a God who 
fills the hungry with good things but sends the rich away empty, a God who 
had decided to change the world forever through an insignificant teenager 
in a Galilean backwater. Mary was not speaking metaphorically. Jesus’s 
ministry turned out to be radically inclusive, extending to all those whom 
polite society treated as more or less inferior: women, children, the poor, 
foreigners, the sick, the sad, and the sinful. In order to bring this about, he, 
the greatest of all, had to become the lowliest of all, taking the position of a 
slave and dying the death of a terrorist. In the Gospel accounts, we read 
repeatedly of a Great Reversal: the first will be last and the last first, the 
least will be greatest and the greatest least. Jesus called his followers to love 
not only a God before whom all are equal but a God who is actively, even 
disturbingly, disruptive of inequalities in human relationships. 

Scholars argue over the extent to which Christianity transformed the 
ancient world. Indeed, the question of the cultural impact of Christianity 


hovers over the entire history of Europe and the modern world.’ It cannot 
be denied that the Stoicism popularized so effectively by Cicero and 
prevailing in Europe at the start of the first millennium was more congenial 
to Christian teaching than were the views of the great Greek philosophers. It 
became conventional to assert that humans are members of a common 
family, equal in rationality, sociability, and basic moral standing, subject to 
the same law issued by one God, who is father and master of all. Ideas such 
as these were already having some ameliorating influence—for example, on 
the condition of slaves—long before Christianity started calling the entire 
institution of slavery into question. In this sense, early Christianity was part 
of a wider changing moral sensibility. 

Yet Stoic philosophy taught its adherents to act virtuously within the 
established social and political order, ameliorating but still affirming human 


hierarchies. By contrast, the early Christian church offered something more 
radical and eventually transformative.!? Even critics noted the care of 
Christian communities for the outsider and the vulnerable. Lactantius (240-— 
320), tutor to Constantine’s son Crispus, was clear that Roman and Greek 
cultures were fundamentally unjust because in practice they were riddled 
with hierarchies.'! Such distinctions denied justice, of which equality was a 
constituent part. His claim was that Christians took equality seriously, 
“address[ing] one another as ‘brother,’ since we believe we are one 
another’s equals.” At the hands of Ambrose (339-97), bishop of Milan, this 
understanding required the rational administration of welfare by the clergy.! 


* It was their duty to distribute food, redeem prisoners from enemy 
captivity, release slaves, rescue men from slaughter, protect women from 
rape and sexual assault, reunite families, repatriate citizens, assume debts, 
educate children, care for orphans, and provide dowries for young women. 
For Ambrose, John Chrysostom, and other Church Fathers, the personal 
accumulation of wealth was fundamentally idolatrous, rendering the 
wealthy morally impoverished, oppressive toward others, and spiritually 
enslaved. 

As the church gained in social respectability and political influence 
during the fourth century, so it lost its critical edge. But the monastic 
movement also sought to heed the call for Christians to live as equals in 
new ways, deconstructing the three great causes of human hierarchy by 
vowing poverty, chastity, and obedience. The rule of Benedict of Nursia 
(480-548) represented a sustained attempt to bring order to a community of 
equals committed to serving each other and the vulnerable in wider society. 
Monasticism itself experienced waves of moral laxity and renewal but left 
an enduring moral legacy that human need could, and should, be 


systematically addressed. i3 

Martin Luther’s later rejection of monasticism also had an egalitarian 
tendency. The Protestant reformers insisted that spiritual excellence could 
be achieved by ordinary people performing their ordinary everyday tasks to 
the glory of God. It is difficult to overemphasize the significance of this 


development, since it made possible the transformative claim that life could 


be successful—spiritually, financially, and relationally—for everyone.'* 


This opened the spheres of church, commerce, and family to all, also 
making it possible to imagine another set of claims to equality, such as the 


one made by the Leveller Thomas Rainborough: “The poorest he that is in 
England hath a life to live as the greatest he, and therefore ... every man 


that is to live under a government ought first by his own consent to put 


himself under that government.”!> 


At one level, Rainborough’s reference to government by consent was 
entirely conventional. Once the modern sovereign state had started to take 
form in sixteenth-century Europe, philosophers and theologians in the 
Christian tradition, such as Hugo Grotius (1583—1645), sought to legitimize 
government by reference to the historic or hypothetical consent of free and 
equal humans. This concept also met the need to conceive of legal relations 
with non-Christian peoples. The idea of a social contract was the legacy of 
the view of medieval conciliarists, for whom God’s authority was mediated 
upward through ordinary men and women consenting collectively to grant 
authority to leaders in church and state. The claim that political authority 
derives ultimately from the natural rights of free and equal humans— 
whether these in turn derive from God or not—has survived to the present 
day. 

The question that divided theorists after Hugo Grotius was whether 
humans had actually given up some or all of their natural rights (the 
historical question) or whether they were obliged to do so (the rational 
question) in return for the blessings of civilization. Civilization meant social 
hierarchy, disparities of wealth, and even enlightened absolutism. 
Rainborough’s radicalism lay in the fact that he thought that the original 
freedom and equality of the natural state could persist into contemporary 
social and political arrangements. Only as the eighteenth century progressed 
did it become plausible to suppose that natural rights were preserved in civil 
society and that a commitment to equality was best expressed in a 
constitutional guarantee of rights, rule by law, a separation of powers, and 
democratic representation. 16 The American and French Revolutions 
represented the fruit of a longstanding debate about the significance of 
equality in the foundations and form of the modern political and legal order. 
Although that debate had become a secular one, the intellectual resources 
and values that participants brought to bear on it were embedded within the 
Christian political tradition.!’ In that sense, the formation and legitimacy of 
the modern state is the result of a debate internal to Christianity about the 
constitutional significance of its basic commitment to equal human worth. 


From a purely anthropological perspective, this long history of attempts 
at equality is rather strange. It seems that the normal consequence when we 
humans form societies and generate cultures is to invest the differences 
between us with great significance. There are different races, different 
genders, different religions, different classes, different roles. Some are 
stronger, some weaker; some are inventive, others unimaginative; some 
work harder, others take it easy; some like to lead, others to follow. Some 
are beautiful, others plain; some are cruel, others kind. Some make it to the 
top, others languish at the bottom—and there always is a top and a bottom. 
We humans seem to have an insatiable urge to elevate ourselves over others. 
In this sense, we are most evidently not each other’s equals. Even from a 
disinterested moral point of view, it is not the case that all differences are 
irrelevant. It would be a gross injustice to treat as irrelevant the difference 
between a criminal and his victim or between a self-disciplined laborer and 
a wastrel. Was not Aristotle right that justice is all about establishing which 
differences between us matter? Yet the Christian tradition seems to be one 
of repeated experimentation, resistance, failure, dissatisfaction, and 
renewed creativity in pursuit of an ideal of equality. 

Modern political theories all presuppose a basic principle of equal human 
worth, while also attempting to avoid grand metaphysical frameworks such 
as those of Christianity. In that, they reflect the modern sensibility, which 
treats any outright denial of human equality as taboo. Inequality has to be 
wrong, even if we can no longer remember quite why. This may make 
equality very insecure; some have claimed that a belief in equal human 
worth is so counterintuitive and culturally contingent that it cannot survive 
in the absence of a religious framework.!* Jeremy Waldron suggests that it 
makes no sense to ground a political and legal system on equal human 
worth unless we can tell the same story of “creation, life, faith, sin, 
penitence and redemption” about each other.'? The claim of the Universal 
Declaration of Human Rights (UDHR; 1948) that we are members of one 
family and “equal in dignity and [human] rights” may now be common 
sense, but it did not spring from nowhere. It represents a bid to place the 
social, political, and legal orders we inhabit on a moral foundation that has 
emerged from centuries of struggle with the inescapable Christian challenge 
to take equal human worth seriously. 


INTERPRETATIONS AND APPLICATIONS 


Contemporary debates about equality tend to gloss over questions of its 
historical origins or philosophical warrant, revolving instead around its 
interpretation as a social goal and its application as a legal principle. 
Christianity intersects with these debates in different ways. To some extent, 
it is possible to recast them in theological terms, treating the same problem 
in different registers. We can think of this as a form of secularization, in 
which what was once a widespread religious frame of reference has been 
rendered dispensable without appreciable effect on the substance of moral 
possibilities. Such a move is an important prerequisite for practical 
consensus under conditions of ideological pluralism. However, recent 
developments are making it much harder for Christianity to provide a 
theological location for all possible sides of arguments about equality. 


Equality before the Law 


Equality before the law is the most basic way in which equality relates to 
modern law. Indeed, this principle is so closely related to our understanding 
of what law is that it is often treated as part of the rule of law. As with the 
idea of equality more generally, this principle is sometimes dismissed as 
merely formal, but it has a distinct value and even a radical edge. Equality 
before the law is the idea that all people should be treated in the same way 
by legal institutions, regardless of personal characteristics. It can be found 
already in the Old Testament texts. Human judges are to imitate God, who 
is the just judge of all, showing no partiality or favoritism. The taking of 
bribes and denial of justice to widows, orphans, and aliens are frequent 
biblical examples of the administration of justice distorted by irrelevant 
inequalities of social status. In its core meaning, equality before the law is 
only a bar on taking legally irrelevant considerations into account. For 
example, the British judicial oath states, “I will do right to all manner of 
people after the laws and usages of this realm, without fear or favour, 
affection or ill-will,””° and in the words of Article 7 of the UDHR, “All are 
equal before the law and are entitled without any discrimination to equal 
protection of the law.” Viewed merely in this way, equality before the law 
has nothing to say about the content of law. Indeed, it could be reduced to 
the duty simply to apply the law and nothing else. 


Equality before the law also extends to the presumption that the law that 
is applied should be, so far as possible, the same for everyone. In the late 
nineteenth century, Albert Venn Dicey famously considered it one of the 
great virtues of the British Constitution that public officials were (in 


principle) subject to the same law as private citizens.*! This is a significant 
constraint on public power, but it is one that can cut both ways. It can 
prevent the state from causing harm but also retard the development of 
distinctive public powers to promote social welfare. It has a libertarian 
tendency, because it requires differences between people to be the result of 
their free exercise of equal legal rights. While it is implausible to suppose 
that a just society can be achieved in this way, at a foundational level the 
commitment to living together under the same law is an important, and 
vulnerable, element of justice. It is strongly present within the ethic of 
criminal law, in which the same absolute limits on human behavior are 
supposed to apply to everyone regardless of wealth or rank. The major 
human rights treaties not only protect rights in general terms—‘“no-one 
shall” and “everyone has the right’—but also reinforce this generality by 
insisting that basic rights should be enjoyed “without distinction of any 
kind, such as race, colour, sex, language, religion, political or other opinion, 
national or social origin, property, birth or other status” (UDHR, art. 2). The 
final words are not an invitation to identify additional personal 
characteristics for special protection but a reminder that any personal 
difference is irrelevant to the guarantee of rights. Equal human worth means 
that we should all have the same basic legal rights. 

This principle has significant, even radical, implications for the 
administration of law. Law is implemented by humans, who are subject to 
pressures and temptations to bend the law to self-interest, which is to say, to 
the interests of the powerful. One of the main causes of injustice today is 
not the lack of good laws but the lack of will and resources to apply them 
with an even hand. Corruption remains a major injustice plaguing many 
societies, the formal laws of which are for the most part reasonable enough. 
Given that law enforcement is expensive, equality before the law has 
implications as far-reaching as the resourcing of police forces and the 
availability of legal representation. Since law depends above all on 
spontaneous social habits of legality, equality before the law is a significant 
moral achievement of an entire society.” This cannot be taken for granted. 
The most important application in law of a commitment to equal human 


worth commands widespread consent and seems undemanding, but it 
remains elusive in every society. 


Equality through Law 


More often, we think of law as an instrument to achieve equality as a 
substantive social and political goal. At this point it is much harder to know 
what, exactly, equality requires. Ultimately this depends on a view of what 
it means to be human and what we humans need to live well. The 
argumentative strategy of John Rawls’s well-known Theory of Justice 
(1971) is instructive in this regard. Rawls starts with a highly abstract but 
intuitively attractive claim, that justice reflects the interests of free and 
equal citizens choosing a system of government under conditions of 
ignorance about their personal characteristics. He then argues that beings in 
such a hypothetical position would choose two central principles to guide 
the political structure and legal system of a state. Each person should enjoy 
the same basic civil and political rights, and differences in social and 
economic advantages must benefit the least well-off in society and be 
attached to positions and offices open to all under conditions of fair equality 
of opportunity. This original position, in Rawls’s framework, results in a 
liberal democratic constitution framing a social market economy, with a 
substantial public sector in education, health, and welfare. 

One can see Rawls’s theory of justice as an attempt to restate a very old 
conception of equality under modern conditions. In the polity of ancient 
Israel, as prescribed in the Old Testament, the accumulation of wealth and 
political power is regularly targeted as inherently unjust, and the vulnerable 
and oppressed are singled out for special care. The land of Israel was 
supposed to be distributed in a way that ensured universal and roughly 
proportionate access to the means of production. The Jubilee system was 
designed as a once-in-a-lifetime solution to the problem of the periodic 
accumulation of debt and inequality. Everyone could hope for a fresh start 
at some point. Like fair equality of opportunity, this approach suppresses 
the significance of inherited advantage but responds to individual effort. In 


Ronald Dworkin’s preferred terms, it is “endowment-blind and ambition- 


sensitive.”?? 


Rawlsian liberal egalitarianism, with its combination of equal personal 
freedom and the collective management of resources seeking to harness the 


production of wealth to egalitarian ends, closely resembles continental 
European Christian democracy in the second half of the twentieth century 


as well as contemporary Catholic social thought.?4 The problem is that, 
unlike the Old Testament Jubilee model, it requires an extensive state, and 
this results in an accumulation of public power at the cost of the freedom, 
diversity, and responsibility of individuals, families, churches, and private 
enterprise. On the other hand, the rise of public education and the welfare 
state was a response to the failure of private charity, much of it Christian in 
inspiration, to address pressing problems of social deprivation with an even 
hand. Debates about social equality very quickly get caught up in wider 
debates about the legitimacy and size of the state. 

Instead of assuming that Christian political thought offers one permanent 
solution to such problems, it may be better to think of it as holding out a 
provocative ideal. We are told that the early church “had all things in 
common; they would sell their possessions and goods and distribute the 
proceeds to all, as any had need” (Acts 2:44-45, NRSV). This was a church 
that took active steps to address racial discrimination and to redistribute 
wealth between congregations. Most importantly, this explosion of practical 
egalitarianism was done freely, as a genuine expression of the work of 
God’s Spirit in believers. Such an experience cannot simply be made a 
matter of policy and translated into laws; rather, it constantly exposes the 
inadequacy of all existing solutions and challenges us to find new ways of 
meeting the needs of those we claim to be our equals, while also being 
realistic about the limits of natural human generosity. 


Equality Law 


Contemporary debates about law and equality are increasingly dominated 
by the development of what is called “equality law.” Since this is the 
context within which new social attitudes toward sexual orientation and 
gender identity pose a challenge to longstanding Christian ethical 
convictions, Christianity and equality can seem to be in conflict with each 
other. It is important to see that such conflicts are only one small part of a 
much bigger, and more positive, relationship. 

The rise of equality law in the United Kingdom may be taken as typical 
of similar developments in other mature liberal democracies, not least on 
account of the influence of pan-European political and legal institutions. In 


the British context, equality law has its roots in nineteenth-century and 
early twentieth-century campaigns to secure the access of religious 
minorities and women to universities, the professions, and public office. 
The civil rights movements of the 1960s generated a body of 
antidiscrimination law in relation to education, employment, housing, and 
the supply of goods and services. This was soon extended to discrimination 
on grounds of sex, and for some time in the second half of the twentieth 
century, eliminating race and sex discrimination in the public and private 
economic sectors remained the main target of the law. Debates about the 
appropriateness of such measures were largely independent of religious 
conviction, which could generate both reform and resistance. 

Around the turn of the millennium, the law started to expand rapidly. A 
range of other protected characteristics, such as disability, age, religion, 
sexual orientation, and gender reassignment, were added to the older 
categories. The reach of the law extended beyond relatively rare cases of 
direct discrimination to evaluate decisions or policies with differentially 
burdensome effects. Religious groups were brought within the remit of the 
law. This resulted in the need for tailored legal exceptions and, inevitably, 
disputes about their precise boundaries. Faith-based or religiously affiliated 
schools needed a distinct legal regime, and the provision of other faith- 
based public services became problematic. New interpretations of human 
rights sought to remove discrimination within family law, new criminal 
sanctions were introduced, and public-sector equality duties required 
governmental agencies actively to promote equality. Employment policies 
and impact assessments emphasizing equality, diversity, and inclusion 
became normal in the workplace. In short, equality in this sense has rapidly 
been raised to the status of a social and constitutional fundamental— 
something from which no reasonable person can dissent in public. 

Such developments have given the following distinctive features to 
modern debates around equality: (1) Attention is increasingly redirected 
away from tangible inequalities, such as evident disparities of wealth, 
education, and political power, toward more nebulous goals, such as 
equality of esteem and respect. (2) Protected characteristics are expanded to 
include sets of protected choices that express or realize a person’s identity. 
This means that there is a seismic shift from the idea that human beings 
have equal worth to the idea that human choices and actions (in a defined 
field) have equal worth. This makes public discussion of the 


appropriateness of such choices and actions difficult, as speech itself can be 
deemed problematically discriminatory, if not actually unlawful. (3) 
Protected characteristics are subject to inflationary pressure, as people seek 
to secure higher social and legal weight for an ever-widening sphere of 
beliefs and preferences. Religion is the ideal candidate for this, as the 
nondiscriminating state finds it hard to resist its expansion to include any 
personally significant commitment. (4) There is a presumption that the 
same equality norms can apply in all social contexts. Thus, collective 
identities and practices are constrained, as groups are assumed to represent 
loci of problematic social power akin to the state. Taken together, these four 
features mean that the right to equality often now comes into conflict with 
other fundamental rights, particularly the liberties of religion, expression, 
and association. 

These developments are much deeper than a mere clash between 
traditional and contemporary sexual ethics. Equality law seems to have 


been relocated within a program of expressive individualism.7> On this 
account, the conception of equality that informs legal interpretation and 
development is a postmodern one in which all people have an equal right to 
define the meaning of their own existence and to shape their world 
accordingly. We all have a fundamental moral duty to respect each other’s 
acts of personal and perceptual self-creation. This claim is ultimately 
nihilistic—an “ethical bulldozer’—since any account of what humans are 
really like, or what is really conducive to human flourishing, or what justice 
really requires, can be relativized as just one more attempt to exert 
illegitimate power over others.” It even suggests a divinization of the 
individual completely at odds with a Christian view of the world.*’ 

An equality law reconstructed according to a program of expressive 
individualism is doomed to implode under the weight of an incoherent 
ideal. But this is unlikely to happen. The law never reflects just one 
ideological strand. Equality and civil liberty are not straightforwardly 
opposed, since modern law has not entirely forgotten the fact that equality 
within the law means, first and foremost, the equal enjoyment of a set of 
basic rights.?8 Much of modern equality law performs a valuable service to 
this end. But the underlying ideological clashes—clashes that are ultimately 
about what it means to be human and to flourish as a human—set up social 
tensions and generate litigation around equality in which skirmishes in 


wider culture wars are won and lost. We cannot know what will happen 
next. 


CONCLUSION 


The rich history of Christianity’s relationship to equality makes it an 
anachronism to set the two at odds with each other. Christians can claim to 
make sense of modern intuitions about equality by reference to a grand 
narrative of divine purpose, human origins, and human destiny. Modern 
debates about equality do not so much expose a tension between 
Christianity and equality as raise important questions about the conception 
of equality we should espouse and the role of law in pursuing it. 

Three broad remarks can be made by way of conclusion. First, the 
Christian ethical tradition asserts—with considerable plausibility—that 
there is such a thing as human nature. We are made of the dust of the earth 
and enlivened with the breath of God (Gen. 2:7). There is a brute physical 
and spiritual reality about us humans that we discover, rather than invent. 
For all our differences, we need broadly the same social conditions and 
typical opportunities if life is to go well for us. Equality of access to those 
conditions and opportunities matters. 

Second, Christianity also suggests that in general our common human 
nature is deeper and more significant than the differences between us. 
Diversity is to be celebrated and valued, but it is subordinate to our basic 
commonality. The paradigm for this attitude is the coming of the Holy 
Spirit at Pentecost, which was characterized by one message of God’s 
universal redemption flooding out to all peoples in their own languages 
(Acts 2:1-41)—an idea that can be extended to cultural diversity more 
generally. Conceptions of equality that seek to obliterate such differences or 
to elevate their status to comprehensive and determining markers of 
personal identity and value undermine this morally compelling balance. 

Finally, the slow tendency of modern law over a very long period of time 
has been to pacify disagreements by treating the law as a domain of 
commonality. As a shared repository of public ideology and collective 
coercion, the law has increasingly emphasized our common humanity and 
confined the relevance of differences (of religion, race, sex, etc.) to the 
operation of personal choice, civil liberty, and private power. As the 


ideological differences between us increase, this strategy becomes more 
attractive, not less so. It maps rather well onto the Christian convictions that 
have just been outlined, and in this sense, perhaps paradoxically, a Christian 
conception of equality may even have increased salience in a world of 


diversifying beliefs. 
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CHAPTER 57 


OF LAW 


SIMON LEE 


How OLD ÍS THE RULE OF Law? 


More than two thousand years before the birth of Jesus Christ, when Ur- 
Nammu had seized power in the Mesopotamian city of Ur “by publicizing 
his laws for all to see, he made it easier for people to hold his officials to 


account. Anyone could now quote a law, which had been pronounced by the 


king. It was the beginning, indeed, of the rule of law.”! That is the judgment 


of Fernanda Pirie, professor of the anthropology of law at the University of 
Oxford, in her 2021 magnum opus The Rule of Laws: A 4,000- Year Quest to 
Order the World. On this reckoning, Christianity enters the story of the rule 
of law only at the halfway point. 

Another Oxford-based view, however, is that the term and the concept of 
the rule of law was first popularized by Albert Venn Dicey in his 1885 
book, /ntroduction to the Study of the Laws of the Constitution. On this 
approach, the big divisions in Christianity predate the rule of law: the split 
of the Coptic Church in the fifth century, the Great Schism between the 
Eastern and Western Churches in the eleventh century, then the split 
between Protestantism and Catholicism during the Reformation of the 
sixteenth century. 

If the concept of the rule of law, as we know it, materialized only in the 
nineteenth century, there might seem to be an artificiality in speculating 
about whether, for most of the history of Christianity, Orthodox or Catholic 
or Protestant believers had particular attitudes to the rule of law. In any 
event, there would have been marked differences in the approach to the rule 
of law between members of any of these broad groupings, depending on the 
era and the part of the world in which they lived. Moreover, even if a group 


did share an attitude, their approach to the rule of law might have changed, 
not least because the law and that society might also be in flux—as indeed 
happened to the Quakers in seventeenth-century England. 

The ambiguity in what is meant by the rule of law, and therefore how to 
date its genesis and evolution, is not necessarily a matter for criticism. On 
the contrary, the elasticity of the concept may well be what has enabled it to 
become such a potent idea. Dicey had a very culturally specific 
understanding of the rule of law but has had a broad reach with the impact 
of his terminology. 

We could reconcile the different positions of Pirie and Dicey by adopting 
as a working hypothesis that an ancient but inchoate idea was given an 
impetus in 1885 by a simple, felicitous expression the rule of law, although 
the precise content of that concept is not restricted to Dicey’s particular use 
of it. As the decades have progressed, the expression has become accepted 
and used by all comers to apply to earlier centuries and millennia. It is 
sensible, therefore, to consider Christianity and the rule of law through the 
ages but, ideally, with a clear understanding of what the rule of law means 
or, at least, recognizing that different people are using the term with 
significantly different meanings. After all, Christianity itself has those 
diverse Orthodox, Catholic, and Protestant interpretations. 


WHAT DOES THE RULE OF LAW MEAN? 


One way of reconciling the two positions as to whether the rule of law 
began four thousand years ago or only toward the end of the nineteenth 
century is to consider how Dicey came upon the expression. As an Oxford 
undergraduate, he was tutored in classics by Benjamin Jowett, who later 
became the master of their college, Balliol. When Jowett translated 
Aristotle’s Politics, he seems to have been one of the first to render the 
phrase nomon archein in English as “the rule of law.” Although the 
publication date was 1885, the same year as Dicey’s, it might well be that 
Dicey imbibed as a student Jowett’s interpretation and phrasing of an 
ancient idea. If so, he certainly gave this magisterial expression a specific 
twist, placing it firmly in Victorian England, by explaining that it stood for 
these three points: 


It means the absolute supremacy or predominance of regular law as opposed to the influence of 
arbitrary power, and excludes the existence of arbitrariness, of prerogative, or even of wide 
discretionary authority on the part of the government. Englishmen are ruled by the law, and by 
the law alone; a man may with us be punished for a breach of the law, but he can be punished 
for nothing else. 

It means equality before the law, or the equal subjection of all classes to the ordinary law of 
the land administered by the ordinary law courts. 

With us the law of the constitution, the rules which in foreign countries naturally form part of 
a constitutional code, are not the source but the consequence of the rights of individuals, as 
defined and enforced by the courts; ... the constitution is the result of the ordinary law of the 


land.” 


These three aspects vary between the general and the particular. It is not 
clear how Dicey’s points link together, why they amount to what he 
describes as the formula of the rule of law, whether they correspond to the 
reality of the law then or now, and how they relate to his other 
constitutional principles, especially parliamentary sovereignty. In particular, 
his contrasts with other countries’ constitutions are differences of form 
rather than of substance. 

Nevertheless, litanies of the qualities of the rule of law are usually a 
working out of Dicey’s fundamental first principle, which can be seen in 
action to this day: the rule of law means that all in the jurisdiction are 
equally subject to the law, including those who make and enforce the laws 
—such as any politicians flouting the laws they promulgated during the 
pandemic. 

After World War II, however, in reaction to the Holocaust and the (albeit 
unsuccessful) defense offered by Nazis in the Nuremberg trials that they 
were only obeying orders, there has understandably been a focus on human 
rights that has been reflected in substantive notions of the rule of law. The 
most famous statement of a more expansive notion of the rule of law came 
in the Delhi Declaration on January 10, 1959: 


This international congress of jurists, consisting of 185 judges, practising lawyers and teachers 
of law from 53 countries ... solemnly reaffirms ... that an independent judiciary and legal 
profession are essential to the maintenance of the rule of law and to the proper administration of 
justice ... and recognises that the rule of law is a dynamic concept for the expansion and 
fulfilment of which jurists are primarily responsible and which should be employed not only to 
safeguard and advance the civil and political rights of the individual in a free society, but also to 
establish social, economic, educational and cultural conditions under which his legitimate 


aspirations and dignity may be realised.° 


There continue to be noble expressions of commitment to the rule of law at 
the highest levels in the world—for instance, the United Nations 
Declaration of 2012—but these tend not to define what the rule of law is 
and are prone to intertwine it with other virtues, such as justice and human 
rights. 

Conflating the rule of law with the content of human rights is attractive in 
some ways but risks losing analytical sharpness. In 1977, one of the world’s 
leading philosophers of law, Joseph Raz, argued for a narrower account in 
which the rule of law connotes that 


Pe 


GOON ON ee 


all laws should be prospective, open, and clear, 

laws should be relatively stable, 

the making of particular laws (particular legal orders) should be guided by rules that are open, 
stable, clear, and general rules, 

the independence of the judiciary must be guaranteed, 

the principles of natural justice must be observed, 

the courts should have review powers over the implementation of the other principles, 

the courts should be equally accessible, and 

the discretion of the crime-preventing agencies should not be allowed to pervert the law. 


In 2010, we veered back toward the Delhi approach as the senior judge in 
the United Kingdom, Tom Bingham, disagreed with Raz, although most of 
the eight principles that he set out overlap considerably with Raz’s: 


l. 


The law must be accessible and so far as possible intelligible, clear, and predictable. 

Questions of legal right and liability should ordinarily be resolved by application of the law 
and not the exercise of discretion. 

The laws of the land should apply equally to all, save to the extent that objective differences 
justify differentiation. 

Ministers and public officers at all levels must exercise the powers conferred on them in good 
faith, fairly, for the purpose for which the powers were conferred, without exceeding the limits 
of such powers and not unreasonably. 

The law must afford adequate protection of fundamental human rights. 

Means must be provided for resolving, without prohibitive cost or inordinate delay, bona fide 
civil disputes that the parties themselves are unable to resolve. 

Adjudicative procedures provided by the state should be fair. 

The rule of law requires compliance by the state with its obligations in international law as in 


national law.“ 


Oddly, this independent-minded judge left out Raz’s fourth principle, on the 
independence of the judiciary, but perhaps it is intrinsic to his notion of 
judging and is also implicit in Bingham’s seventh principle. Bingham’s fifth 


and eighth principles go further than Raz does, taking his interpretation into 
the substance of the laws. 

After Lord Bingham retired, the determination of the United Kingdom’s 
governing party to implement the result of the referendum they had called 
in 2016 on the United Kingdom withdrawing from the European Union led 
to cases in which the Supreme Court looked again at Dicey’s overall 
constitutional theory. The government was defeated in Miller 1 and 
Cherry/Miller 2.° The former was remarkable for the orthodox Diceyan 
view of parliamentary sovereignty, the latter for exemplifying the rule of 
law without once mentioning the expression. This is the reverse of political 
and some legal discourse, in which the rule of law is frequently invoked 
without being followed. My immediate speculation was that the term had 
been deliberately eschewed to avoid the retort that rule by elected 
politicians, seeking to implement the will of the majority of those voting in 
a referendum, was being subverted by the rule of judges. In the event, the 
government called an election, included in their manifesto some reviews of 
the judges’ powers, won a resounding victory and an eighty-seat majority in 
the House of Commons, and proceeded to take the United Kingdom out of 
the European Union. 

While the UK Supreme Court justices were surprisingly coy about the 
rule of law, economists boldly invoke the concept as an analytical tool,° 
producing an index of conformity to the rule of law as a guide to investment 
and therefore economic flourishing. Without legal certainty, and without 
stability in the society, businesses and people might rationally be reluctant 
to invest. They would be taking a risk, putting millions of pounds or dollars 
into an enterprise, if the rulers of a state that ignored the rule of law might 
expropriate the fruits of their commitment. If judges are not independent of 
powerful interests in a society, then the basis of commercial contracts or 
individual contracts of employment might be overturned. This is supposedly 
why so many businesses around the world choose the law of England and 
Wales to govern disputes. They trust the longstanding commitment to the 
rule of law in this jurisdiction; they believe that the judges are independent 
and that they interpret the law in commercial cases consistently, predictably, 
and according to readily understandable principles. The rule of law is on 
every list of British or American values, although almost all these values 
turn out to be values shared by much of the wider world. The World Bank 
even helps this economic and political process in relation to, for example, 


the US government determining its foreign aid and, thus, seeking to 
influence other democracies. There are criteria, based on a very thick notion 
of the rule of law, with scores and annual legal tables. 

So what matters is understanding what others mean by the rule of law, 
what the implicit contrast is, what the value of the rule of law is, and what 
other values, if any, are thought to be applicable to assessing the extent to 
which a legal system or a society is just or promoting the common good. 
Raz helpfully spells it out as meaning, at its simplest, the rule of the law. On 
Raz’s approach, it could be very bad law—for instance, in Nazi Germany or 
in many countries during the days of slavery—but it would still be the rule 
of the law, albeit repugnant laws. It helps to clarify analysis, in this 
approach, to separate out whether it is the rule of law that is prevailing from 
the question whether anyone would be morally justified in resistance to, or 
breaking of, that law. 

Not everyone agrees—hence, the tendency to include substantive 
notions, such as Bingham’s fifth and eighth principles. Conventionally, 
modern jurists distinguish thin or procedural and thick or substantive 
notions of the rule of law. Raz’s idea lies at the thin end of the spectrum, 
while the Delhi approach is at the thick end. 

When disinterested observers in or of a society say that the rule of law 
must prevail, they usually mean as opposed to the rule of the powerful, the 
rule of the gun or bomb or brute force, or indeed the rule of religion or no 
rule at all, known as anarchy or sometimes as Kafkaesque or the law of the 
jungle. Kipling meant the precise opposite of what we think of when we 
hear the phrase law of the jungle. When he used the phrase in his Jungle 
Books, for him the rules of the jungle were clear: when the council of the 
wolves met at the rock, in the equivalent of our referendum, to decide 
whether Mowgli could stay, it was those nonwolves allowed by the law to 
speak—Baloo the Bear and Bagheera the Black Panther—who stood up for 
Mowgli, using the law of the jungle to protect the outsider. 

When people do have an interest, they tend to say the rule of law must 
prevail only when they agree with the substance of a law that is being 
defied. 

As for the company it keeps, the rule of law is almost always featured in 
those lists of British (or American, or most other countries’) fundamental 
values alongside democracy, justice, human rights, freedom, equality, and 
the common good. These are all indeed good things, at this high level of 


abstraction, as is the rule of law, but the devil is in the detailed working out 
of each concept, especially when, for example, freedom and equality might 
conflict under the circumstances of a particular issue. 


How CAN WE BEST UNDERSTAND WHY THERE ARE SUCH 
DIVERSE VIEWS OF THE RULE OF Law? 


Any argument about the rule of law (or Christianity) is but “one view of the 


cathedral.”’ The allusion is to Monet’s studies of the cathedral at Rouen. 


Monet chose different times and seasons to capture the atmosphere 
differently. Although he painted from the same vantage point, if we imagine 
painters all around the cathedral or all around the metaphorical public 
square, each impression tells us something about the ostensible object but 
also something about the perspective of the artist and the atmosphere 
between the two. For example, whether we are painting a picture of a 
cathedral or of the law or of politics, the view can be very different from the 
left or the right. The whole story cannot be discovered from the outside. We 
need to get inside and explore the purpose of a cathedral in order to 
understand it. Law provides a focus, a subject to paint, rooting our 
discussion of high-minded values in particular sets of facts, usually with a 
need for a decision. So why does law capture our attention? Partly it is 
law’s authority, its combination of moral stance and the coercive power of 
the state, and partly it is law’s drama, especially as a case wends its way 
through the courts or a bill passes through a legislature. 

In painting pictures of two phenomena, Christianity and the rule of law, 
we can reflect on their similarities and differences and might even see ways 
to draw them together through another picture to form a triptych. To take 
one difference as an example, even if we agreed that Dicey was the founder 
of the rule of law, nobody would think that he himself was a model of how 
to live out our commitment to the rule of law, especially knowing how he 
abandoned his theoretical commitment to it when a political cause he 
espoused (Unionism) was in question, whereas Christians do aspire to 
follow, however imperfectly, the example of Christ. 


IS THE RULE OF LAW ALWAYS A Goop THING? 


Not only anthropologists, philosophers, lawyers, economists, and religious 
figures but also historians have insights into the rule of law. Two British 
historians of the twentieth century, often described as Marxist historians and 
assumed to have little or no religious beliefs themselves, illuminated our 
understanding of Christianity and the rule of law in their studies of the 
seventeenth and eighteenth centuries. In fact, both Christopher Hill and E. 
P. Thompson were steeped in knowledge of, and empathy with, the social 
justice concerns of dissenting or nonconformist Christians. 

E. P. Thompson’s critique of the judiciary at the time of the Black Act of 
1723, in Whigs & Hunters, might have led him to condemn the notion of 
the rule of law. Yet in a long and beautifully written afterword to that book, 
he defended the rule of law as an unqualified human good, defying a 
traditional Marxist analysis. Whereas Marxists were supposed to believe 
that law is merely part of the superstructure, the will of the dominant class, 
an instrument of class oppression, and camouflage for how power is 
wielded in society, Thompson saw that the rule of law could help the most 
disadvantaged members of a society by acting as a genuine constraint on 
those in power, even where bad laws abounded. 


People are not as stupid as some structuralist philosophers suppose them to be.... It is inherent 
in the especial character of the law, as a body of rules and procedures, that it shall apply logical 
criteria with reference to standards of universality and equity. It is true that certain categories of 
person may be excluded from this logic (as children or slaves), that other categories may be 
debarred from access to parts of the logic (as women or, for many forms of eighteenth century 
law, those without property), and that the poor may often be excluded, through penury, from the 
law’s costly procedures. All this and more, is true. But if too much of this is true, then the 
consequences are plainly counterproductive.... There is a very large difference, which 
twentieth-century experience ought to have made clear even to the most exalted thinker, 
between arbitrary extra-legal power and the rule of law.... I have shown in this study a political 
oligarchy inventing callous and oppressive laws to serve its own interests.... But I do not 
conclude from this that the rule of law itself was humbug. On the contrary, the inhibitions upon 
power imposed by law seem to me a legacy as substantial as any handed down from the 
struggles of the seventeenth century to the eighteenth, and a true and important cultural 
achievement of the agrarian and mercantile bourgeoisie, and of their supporting yeomen and 


artisans.’ 


Christopher Hill’s Liberty against the Law has twenty-seven essays 
logging endless shortcomings in the exercise of legal power during the 
seventeenth century. Hill remained more skeptical than his friend 


Thompson did about the law, concluding only that “law is no longer as 
blatantly and unashamedly class-slanted as it was during our period.’” 


How HaAvE CHRISTIANS DIFFERED IN THEIR ATTITUDES TO THE 
RULE OF Law? 


Christian attitudes to the rule of law over two thousand years could be 
summarized as initially being wary of persecution, then, on acquiring 
power, coming to use the rule of law for their own ends, sometimes 
ruthlessly, next becoming more balanced about it, and now often 
recognizing the value of the rule of law in promoting the common good, 
including respect for diversity of religious belief in society with a concern 
for those who are more marginalized than themselves. 

In particular states, Christianity in different forms can have a historic or 
current connection to the history of the constitution, and so feature 
prominently, as in Armenia or in parts of the United Kingdom. In others, for 
instance the Gulf States, Christianity can be marginal in its presence and 
influence. In some, Christian believers can be subjected to disadvantage or 
even persecution. Some countries, such as the United States, have a 
separation of church and state embedded in their history and traditional 
constitutional thinking, while having a great deal of involvement of 
Christianity (and now also other religions) embedded in the everyday life of 
the country. 

Some of the most famous figures in the history of Christianity have been 
considered victims of, or martyrs for, the rule of law, for instance Jesus 
himself, Saints Peter and Paul, and saints through the ages, such as Thomas 
Becket, Joan of Arc, and Thomas More. So have whole classes of people, 
from slaves to those denounced as witches. Some of Christianity’s pivotal 
figures have been skeptical of the rule of law, but we need to be wary of any 
grand statement about Christians or Christianity and the rule of law. 

The nearest to an overarching point is that the forerunner of the 
Reformation and of Protestant attitudes to the rule of law was William 
Tyndale’s bold, inspired, and unlawful publication of the Bible in English. 
As Christopher Hill observes, 


In publishing his translations of the Bible Tyndale broke the law, with what seemed to him to be 
the higher purpose of bringing about a reform of the church. How is this higher purpose justified 
against the law? And how is it ascertained? For most protestants the ultimate authority was the 


individual conscience, even when it came to challenging the state and its laws. !° 


Thereafter, though, leaders of the Reformation, such as Martin Luther and 
John Calvin, had different attitudes to the rule of law. Alec Ryrie’s 2020 
book, Protestants, explains Luther’s approach to the rule of law thus: 


Saxony was not a law-governed bureaucratic territory. Its elector, the prince, was the beginning 
and the end of government. Any alternative such as the “rule of law” meant handing power to 
corrupt local noblemen. Luther disliked law, both theologically and politically.... If a prince 
orders his people to fight in an unjust war, it is their duty to disobey him. Importantly, though, 
such resistance should always be passive. You should refuse an unjust order and then submit 


peacefully to punishment for that refusal.!! 


Ryrie next points out that “Calvin, by contrast, had trained as a lawyer,” and 
Switzerland had a more complex system of governance, so attitudes of 


Calvinists to the law were more varied.!? There are at least three elements, 
then, behind Luther’s and Calvin’s different approaches to the rule of law: 
their respective religious stances, their personal backgrounds, and the nature 
of the communities where they lived. It is not simply the case that all 
Protestants think this or that about the rule of law. 

The same sect or branch of Christianity can also change its attitude to the 
rule of law, even within a generation or two, as illustrated by the Quakers 
between the 1650s and the 1670s. Christopher Hill explains: 


In the 1650s the Quakers had been notorious as a belligerent group, calling on Cromwell to 
carry anti-Catholic war on to the continent and sack Rome, telling soldiers that they must be 
efficient soldiers. They had been as fierce in their denunciation of the law and lawyers as any 
radicals. But during the early years of Charles II’s reign they transformed themselves into the 
pacifist, law-abiding and indeed law-utilizing Society of Friends, geared to using the law and 


lawyers to defend their members from persecution. ° 


Meanwhile, my own Catholic Church could be said to have a 
catastrophically poor record on the thin and on the thick notions of the rule 
of law, for instance in its Inquisition or in its multiple failures of 
safeguarding against child abuse by clergy. Yet, the Catholic Church has 
been credited for its influence on some other aspects of a substantive notion 
of the rule of law, through its social teaching and its interest in the catholic 
—meaning universal—reach of international law, as illustrated by the 


rhetoric of successive popes when addressing the United Nations.'* As one 
of the editors of this volume has observed, Protestants also have a 
distinguished record of arguing for the rule of law on a global scale. 

When Pope Benedict XVI spoke to the British Parliament in Westminster 
Hall in 2010, he recalled 


the figure of Saint Thomas More, the great English scholar and statesman, who is admired by 
believers and nonbelievers alike for the integrity with which he followed his conscience, even at 
the cost of displeasing the sovereign whose “good servant” he was, because he chose to serve 
God first. The dilemma which faced More in those difficult times, the perennial question of the 
relationship between what is owed to Caesar and what is owed to God, allows me the 
opportunity to reflect with you briefly on the proper place of religious belief within the political 
process... . 

Britain has emerged as a pluralist democracy which places great value on freedom of speech, 
freedom of political affiliation and respect for the rule of law, with a strong sense of the 
individual’s rights and duties, and of the equality of all citizens before the law. While couched in 
different language, Catholic social teaching has much in common with this approach, in its 
overriding concern to safeguard the unique dignity of every human person, created in the image 
and likeness of God, and in its emphasis on the duty of civil authority to foster the common 


good.!> 


Like the Protestant and Catholic Churches in earlier centuries, the 
Orthodox Church approaches the rule of law in ways that depend on the 
particular state in question. For instance, the anthropologist Fernanda Pirie 
studies Armenia, and others turn to Russia, Greece, Serbia, or Ukraine. 
Again, one of the editors of this volume has magisterially analyzed 
Orthodox approaches to the rule of law. Suffice it to say here that the 
concept of symphonia, or a harmonious relationship in which the state takes 
care of material well-being and leaves the church to address spiritual 
welfare, is the Orthodox ideal. In this spirit, the rule of law can be respected 
by Christians on condition that it respects their freedom to worship and to 
play their part in society. This understanding broke down in Russia under 
certain tsars and all communist regimes, but some vestiges survived, and 
the concept seemed to have been restored where democracies had evolved 
after the collapse of the Soviet Union. The fragility of respect for the rule of 
law and divisions within Orthodoxy tragically reappeared in 2022, through 
the Moscow patriarch’s support for Russia’s war on Ukraine. In contrast, 
there is hope in other Orthodox settings. A recent study by the 
anthropologist Angie Heo!® of Orthodox Coptic Christians in Egypt, 
including their relations to fellow Muslim citizens, to the state before and 
after the Arab Spring, and to the rule of law, reveals the complexity of the 


interactions between religion and the rule of law and paints a positive 
picture of cooperation. 

Thus, attitudes to Christianity and the rule of law go backward and 
forward in time, influenced by fact, fiction, belief, speculation, oppression, 
and liberty. There is no simple alignment of Christians with the rule of law. 
On the contrary, it is salutary to keep in mind a tiny group, the 
Muggletonians, who emerged in the middle of the seventeenth century. 
There is some interest nowadays in whether J. K. Rowling’s term, in her 
Harry Potter novels, for humans who are not magicians—muggles—was 
influenced by the Muggletonians, but otherwise they might have rested in 
obscurity, had it not been for historians such as Hill and Thompson. They 
show us that the rule of law and lawyers were viewed with utter contempt 
in every aspect of the life of this tiny Christian sect, as illustrated by the 


169th song in Divine Songs of the Muggletonians, which rejoices that 


lawyers “are damned without mercy to all eternity.”!’ 


CONCLUSIONS 


Pirie concluded that “the rule of law has a long history. It is an achievement 
of the past four thousand years. But that is a short time in the history of 


humankind.”!® Bingham concluded, 


The concept of the rule of law is not fixed for all time.... But in a world divided by differences 
of nationality, race, colour, religion and wealth, it is one of the greatest unifying factors, perhaps 
the greatest, the nearest we are likely to approach to a universal secular religion. It remains an 
ideal, but an ideal worth striving for, in the interests of good government and peace, at home and 


in the world at large. 1 


My conclusion is to adopt a more limited notion of the rule of law, culled 
from Dicey’s first principle and part of his second, in the spirit of Raz’s 
analysis. The rule of law sets a baseline, a minimum rather than 
Christianity’s maximum, which enables Christians and others to live in a 
society, partly by law proscribing certain actions but not prescribing the 
highest standards of behavior. 

The rule of law needs to be understood in the context of the surrounding 
elements of life. When religious sects were challenging the law in the 
seventeenth century, for example, hardly anyone had the vote to reform the 


law through Parliament. Even Dicey was writing before a modern 
democracy with universal suffrage. Women did not have the vote at all in 
the United Kingdom until 1918,7° more than thirty years after Dicey’s 
exposition of the rule of law, and only four years before Dicey died. Dicey 
had argued against extending the franchise to women. The rule of law was 
the only peaceful method that disadvantaged people had when the world of 
politics was undemocratic. The only faith communities featuring in the 
British public square in Dicey’s time were Christians and Jews, whereas we 
have a much more diverse society and body politic one hundred years after 
his death. There are now various overlapping ways in which public 
decision-making can be influenced—by law, by politics, by education, by 
the mass media, and, more recently, by social media. 

The rule of law still provides a theater for the biggest issues in society. 
Christian campaigners for the environment, for instance, have successfully 
defended prosecutions for disrupting others through their protests, some 
being found not guilty by a jury in December 2021 and others in January 
2022.7! Another group found not guilty by a jury, in January 2022, were 
those prosecuted for toppling the statue of the philanthropist and 
seventeenth-century slave trader Edward Colston, in Bristol, in a 


#BlackLivesMatter protest in the first lockdown summer of 2020.77 
Depending on one’s vantage point, these can be seen as examples of the 
rule of law prevailing or being undermined. 

Grant Gilmore has a wry ending to The Ages of American Law: “In 
Heaven, there will be no law. In Hell, there will be nothing but law and due 
process will be meticulously observed.” But rather than a dichotomy or a 
simple picture, I think of Christianity and the rule of law as appearing on 
the side panels in a triptych.7* The central iconic image that I envisage 
could be variously described as depicting the common good or society or 
the flourishing of all creation. 

Some will view the whole picture from close to one side panel, either 
seeing in the foreground Christianity, other faiths, and other belief systems 
or seeing from the opposite side the rule of law, democracy, and the ideals 
of justice, equality, liberty, and solidarity. The overarching picture, 
however, should be of the common good, creating the conditions in which 
humans can flourish as individuals, in their families and communities, in 
their stewardship of creation, and in their opportunities as cocreators to 


craft the best life they can from their talents and opportunities. Without the 
rule of law, that work is well-nigh impossible, but the rule of law is not the 
be-all and end-all of life. For Christians, Jesus’s life and teaching will 
illuminate the whole triptych. 

For lawyers, there are lessons from the story of the rule of law in how to 
develop our own thinking. Dicey was influenced by his undergraduate 


days*> and by his conscious efforts to learn from further afield and to 
broaden his mind, including through challenging orthodoxy in religion and 
politics. He wrote of having been tutored by Jowett that the hallmark of a 
great teacher is not the content of what is said but his ability to “[stir] one 


up at the right moment and guid[e] one in the right direction.””° When 
Dicey was in his midthirties, he and his friend James Bryce, in 1870, took 
time off from their careers at the bar to set off on a constitutional lawyers’ 
road trip around the United States. Even the boat trip to America made him 
think. Dicey grew up in the Low Church Clapham Sect but enjoyed 
conversations on the boat with Catholic bishops returning from the First 
Vatican Council, who had dissented from that council’s dogma on papal 
infallibility. Dicey and Bryce, on an earlier expedition, were present in the 
gallery of the legislative chamber when Chancellor Otto von Bismarck took 
power in Prussia in 1862. Dicey studied referendums while visiting 
Switzerland and proposed them in the context of Irish Home Rule. All of 
these experiences shaped his understanding of the rule of law. 

In reflecting on diverse impressions of Christianity and the rule of law, 
and the vantage points from which they have been sketched, we are 
engaged in the same endeavor of striving to make sense of the bigger 
picture of human flourishing. 
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CHAPTER 58 


NTY 


NICHOLAS ARONEY 


This lust of sovereignty disturbs and consumes the human race with frightful 
ills. 
—Augustine, The City of God 


INTRODUCTION 


Sovereignty is a central concept in both Christian theology and the law of 


the modern state.! In theology, sovereignty is one of the prime attributes of 
God, alongside holiness, goodness, justice, and several other divine 
attributes.7 In contemporary jurisprudence, sovereignty is arguably the 
defining feature of the modern territorial state, conceived from the 
standpoint of both international law and domestic constitutional law. 
According to most accounts, sovereignty means that the state is both 
independent and supreme: it possesses liberty of action independently of 
any other earthly authority, and it possesses supreme authority over all 
persons and things within its jurisdiction.’ Prior to the emergence of the 
modern state, however, the term sovereignty was used to denote a ruling 
power or capacity that, although relatively supreme, always stood alongside 
many other such powers. The term could be used to designate not only the 
king within a realm but also the head of a household, the mayor of a town, 
the abbot of a monastery, or the lord of a manor.’ It was only with the 
advent of the modern state that jurisprudence began to attribute ultimate 


sovereignty to the state alone.” 
In our time, the sovereignty of the state has been challenged from 
“above” by international and supranational forms of governance and from 


“below” by local and regional assertions of autonomy.° These challenges 


have given rise to questions about what sovereignty means today and what 
its future might be. They have also given rise to questions about how 
sovereignty ought to be conceived. In this latter vein we can ask, What 
might be right about sovereignty, and what might be wrong about it? 

This chapter offers a response to this second line of questioning about 
sovereignty, considered in the context of Christian theology. To undertake 
such a task in our time requires engaging with Carl Schmitt’s famous claim 
that all of the significant concepts in the modern theory of the state are 
secularized theological concepts.’ However, while Schmitt identified 
certain important analogies between theological and political conceptions of 
sovereignty, he also ignored several important discontinuities.* This chapter 
seeks to unpack both the analogies and the discontinuities as a means of 
addressing the question about what might be right about sovereignty and 
what might be wrong about it. 

The chapter is divided into four substantive parts. Part 1 explores what 
state sovereignty means today in both international and domestic 
constitutional law. Part 2 traces this conception of state sovereignty to 
particular theories of the state developed in the sixteenth century. Part 3 
explains how these ideas about state sovereignty were influenced by certain 
conceptions of divine power, which came to be conceived in absolute terms, 
abstracted from the other attributes of the divine nature. Part 4 then 
proposes an alternative approach to sovereignty, whereby it is conceived in 
relative and limited terms and shaped by a different account of the divine 
power. From this theological perspective, divine power is understood as 
always existing in an indissoluble unity with the other divine attributes and 
is always distinct from and superior to human sovereignty. The chapter 
concludes by highlighting some of the practical implications of this latter 
conception of human sovereignty as always limited and ministerial. 


SOVEREIGNTY IN CONTEMPORARY JURISPRUDENCE 
There can be no doubt that sovereignty is important in contemporary 
jurisprudence.’ The first principle of the Charter of the United Nations is 


the “sovereign equality” of all its member states.! The Vienna Convention 
on the Law of Treaties, which declares international customary law on the 
topic, likewise treats the sovereign equality and independence of states as 


one of its fundamental premises: an international treaty accordingly derives 
its binding force solely from the voluntary agreement and consent of the 
contracting states.'! Reflecting on these principles, Antonio Cassese has 
argued that the principle of the sovereign equality of states “constitutes the 


linchpin of the whole body of international legal standards, the fundamental 


premise on which all international relations rest.”!? 


One of the clearest and most absolute definitions of state sovereignty in 
international law was offered by Lassa Oppenheim. He proposed that 
sovereignty consists of two essential elements: independence and 
supremacy. The independence of a state consists in its ability to exercise its 
authority independent of any other earthly authority, especially the authority 
of any other state. This independence in turn has two aspects: an external 
aspect, which concerns the state’s liberty of action outside its borders in its 
relations with other states (external independence), and an internal aspect, 
which concerns the state’s liberty of action within its borders (internal 
independence). The supremacy of a state consists in its ultimate authority 
over all persons and things under its jurisdiction. This supremacy again has 
two aspects: supreme authority over all persons and things within its 
territory (territorial supremacy) and supreme authority over all its subjects 
or citizens wherever they are located (personal supremacy). 

For Oppenheim, these distinguishable qualities are aspects of the one 
essential concept of state sovereignty.!> The external independence of a 
state means it can determine the conduct of its international affairs 
according to its own discretion, especially by entering into alliances and 
treaties, sending and receiving diplomatic envoys, acquiring and ceding 
territory, and making war and peace. The internal independence and 
territorial supremacy of a state mean that it can organize its domestic affairs 
as it thinks fit, especially in the constitution it adopts, the laws it enacts, the 
policies it implements, and the military forces it deploys. The state’s 
territorial supremacy means that all individuals and all property within its 
territory are under its dominion, and even foreign individuals and property 
are subjected to the authority of the state when they enter its territory. The 
state’s personal supremacy further means that a state retains authority over 
its subjects even outside its territory, so long as they remain subjects of the 
state. A state may therefore command its subjects to return to the state to 
fulfill their military service, require them to pay taxes, punish them for 
crimes committed abroad, and stipulate that they must comply with certain 


conditions in order to have marriages and wills legally recognized by the 
state.'* The only qualification is that a state does not have authority beyond 
its territorial and personal jurisdiction and is under a correlative duty to 
abstain from violating another state’s sovereign rights.'> 

These doctrines of international law are mirrored in propositions of 
domestic law. A. V. Dicey famously considered that the sovereignty of the 
British Parliament was the “dominant characteristic’ of the UK 


constitution.'° For Dicey this meant that no person or institution was 
entitled to override or set aside a parliamentary statute and that the courts 
were obliged, and regarded themselves as obliged, always to give effect to a 


statute, no matter what its content or effect.'’ In support of these 
propositions, Dicey cited a statement of Edward Coke, itself cited by 
William Blackstone, that the power and jurisdiction of the Parliament “is so 
transcendent and absolute” that it cannot be confined within any bounds. !® 
Indeed, Dicey went so far as to quote an infamous statement of Leslie 
Stephen that if the Parliament should legislate that all blue-eyed babies 
must be murdered, then the preservation of blue-eyed babies would become 
strictly illegal, even though the Parliament would have to “go mad” before 


enacting such a law.!? In a very different constitutional context, the US 
Supreme Court has distinguished between the constitutional powers of the 
Congress and the ultimate sovereignty of the American people. In one such 
case it observed, 


Sovereignty itself is, of course, not subject to law, for it is the author and source of law; but, in 
our system, while sovereign powers are delegated to the agencies of government, sovereignty 


itself remains with the people, by whom and for whom all government exists and acts. And the 
20 


law is the definition and limitation of power. 
Although this statement affirmed that the powers of the agencies of 
government are limited by law, it also asserted that the sovereignty vested 
in the people is itself not subject to law. The sovereignty of the people is 
treated as the fundamental principle of the domestic constitutional law of 


many modern states.7! 

Understood in this way, popular sovereignty is akin to the concept of 
constituent power (pouvoir constituant), which the French revolutionary 
publicist Emmanuel-Joseph Sieyés used to identify the national and popular 
power to authorize a constitution, as distinct from the constituted powers 


(pouvoirs constitués) authorized by the constitution.” The German jurist 
Carl Schmitt expressly equated constituent power and sovereignty, which 
he defined as the power to create or suspend the operation of a constitution 
as a decision of pure will, a capacity that is omnipotent, illimitable, and 
inalienable.” Schmitt correctly observed that the concept of sovereignty as 
understood in modern constitutional theory was ultimately a secularized 
theological concept. However, it was a particular conception of divine 
sovereignty abstracted and separated from the other divine attributes that 


Schmitt appropriated.” 


WHAT WENT WRONG WITH SOVEREIGNTY? 


The French jurist Jean Bodin began his Les six livres de la République with 
the bold assertion that no jurist or political philosopher had hitherto defined 
the idea of sovereignty, even though it is essential to the very nature of the 
state.” “Sovereignty,” he asserted, is “the absolute and perpetual power of a 
commonwealth.””° It is an “absolute and perpetual power to dispose of all 
possessions, persons and the entire state.” It is not limited in the extent of 
its power, the variety of its functions, or the length of time it is held. A 
sovereign ruler is not “subject in any way to the commands of someone 
else” but is “able to give the law to subjects, and to suppress or repeal 
disadvantageous laws and replace them with others,” for the very concept 
of law implies “the command of him who has the sovereignty” and depends 
“solely on his own free will.” Accordingly, “whatever the king pleases by 
way of consent or dissent, command or prohibition, is taken for law, for 
edict, or for ordinance.” Sovereign power is absolute because the sovereign 
recognizes no authority greater than himself (other than God). Sovereignty, 


by its nature, can have no conditions or limitations placed upon it other than 


“what is commanded by the law of God and of nature.”?’ 


According to Bodin, the subjection of the sovereign prince to divine and 
natural law derives from the fact that the sovereign prince obtains his 
authority from God. But this divine warrant, while subjecting the prince to 
divine authority, also means “there is nothing greater on earth, after God, 
than sovereign princes.” For “just as God, the great sovereign, cannot make 
a God equal to himself,” so the prince, who is the image of God, “cannot 


make a subject equal to himself without annihilation of his power.””® The 
result, as Jacques Maritain observed, is the conception of a power that is 
entirely separate from and utterly transcendent over the society that it rules. 
Sovereignty is not merely the highest ruling authority (suprema potestas) 
within a political community; it is an absolute power (potentia absoluta) 
that transcends the political community.7” 

The English political philosopher Thomas Hobbes commenced his 
account of the establishment of the political commonwealth in similar 
fashion. He wrote of the “generation of the great Leviathan, or rather (to 
speake more reverently) of that Mortall God, to which we owe under the 


Immortall God, our peace and defence.”°° This mortal god, said Hobbes, 
has concentrated in his steady grasp “the use of so much Power and 
Strength, conferred on him, that by terror thereof, he is inabled to forme the 
wills of them all.” Such power may be conferred upon an individual or an 
assembly, but when conferred it unites the multitude into one civic person 
under the name of a commonwealth. This person “is called Soveraigne and 


said to have Soveraigne Power; and every one besides, his Subject.”>! Hobbes 
meant this literally. In his conception, “the sovereignty of the state was 


unlimited, illimitable, irresponsible and omnipotent, was necessarily 


concentrated in a single centre and was armed with power.”*” 


In an illuminating study,’> Gabriel Negretto has shown how Hobbes’s 
choice of the name Leviathan was deliberate and profound. Of the 
Leviathan, it is said, “no one on earth is his equal, a creature without fear; 
he looks down on the highest; he is a king over all proud beasts” (Job 
41:24). Similarly, the power of the sovereign “is as great, as possibly men 
can be imagined to make it.” For concentrated in his hands is all the 
“coercive Power” needed to compel men to the performance of their duties, 
particularly “by the terrour of some punishment.” In this context, Negretto 
draws attention to Hobbes’s analogy between the absolute power of God 
and the absolute power of the sovereign ruler: both are all-powerful, and 
both are said to have an unlimited and arbitrary power of lawmaking. 
Accordingly, just as the law of the commonwealth is made effective by the 
awe-inspiring power of Leviathan, so the law of nature derives its force 
from God’s “Irresistible Power” and his “right of afflicting men at his 
pleasure,” a right which belongs to him “not as Creator, and Gracious; but 
as Omnipotent.” For Hobbes, both divine and human law are nothing other 


than expressions of sovereign will, expressed in commands and enforced by 


sanctions.°* 


As the sole source of law in the commonwealth, the sovereign cannot, by 
definition, be subject to any human law or authority. The only law to which 
Leviathan is subject is the law of nature, because this law is divine. As far 
as this world is concerned, the absolute sovereignty vested in Leviathan 
involves an unlimited and arbitrary power of legislation. No enacted law 
can be deemed unjust, for the sovereign is the sole judge of what policies 
need to be adopted, what doctrines are fit to be taught, and what laws are 
suitable to be enacted. Moreover, sovereignty is indivisible. All potentially 
competing authorities must be absolutely subject to the sovereign, just as all 
potentially competing covenants must be absolutely inferior to the social 


contract that constitutes the sovereign. 


SOVEREIGNTY IN POLITICAL THEOLOGY 


For both Bodin and Hobbes, the sovereign power of the prince or the state 


seems to have mirrored the sovereign power of God.’ However, this 
analogy, drawing selectively on the theology of the time, involved a 
significant modification of previous views. In early Christian thought, the 
divine power had been understood in terms largely determined by 
Augustine. He understood divine power in terms of the divine will: God’s 


omnipotence is a power to do whatever he wills, noting that whatever God 


wills is necessarily in accordance with the perfection of the divine nature.*’ 


Elsewhere Augustine connected this with the simplicity of God, which is 
the doctrine that God’s several attributes cannot be abstracted from his 
singular and immutable essence, because God is not an ontological 
composition of parts. Augustine put it this way: “There is then one sole 
Good, which is simple, and therefore unchangeable; and that is God. By this 
Good all good things were created; but they are not simple, and for that 
reason are changeable.”°* Accordingly, the divine being is profoundly 
different from all created beings, whose natures can be distinguished from 
the qualities attributed to them.*? Augustine observed that “for God to be is 
the same as to be strong, or to be just, or to be wise, and to be whatever else 
you may say of that simple multiplicity, or that multiple simplicity, whereby 


His substance is signified.”*° It followed for Augustine that God’s divine 
power cannot be abstracted or separated from God’s divine will, as well as 
God’s divine wisdom, goodness, and justice. For if it were to be separated, 


it would no longer be the divine power that one is talking about but some 


figment of the imagination.*! 


Many theologians followed Augustine on this point, but others, such as 
Peter Damian and Peter Lombard, introduced an additional dimension by 
proposing that God can potentially do more than he actually wills, for there 
is a realm of possibility open to God that is not exhausted by what God has 
chosen to do in actuality.*” In the thirteenth century a distinction came to be 
drawn between what it is theoretically possible for God to do potentia 
absoluta (with his absolute power), and what God has actually chosen to do 
potentia ordinata (with his ordained power). As William Courtenay has 
explained, this did not mean there are two distinct powers in God, but rather 
that God’s power could be understood in two ways. Theoretically, the 
divine power is so unlimited that it encompasses any possibility potentia 
absoluta; however, that which God has chosen to do, by creating this world 
and establishing its laws, is the exercise of his potentia ordinata. 

Later in the thirteenth century, potentia absoluta and potentia ordinata 
moved into the domain of law, based on an analogy between divine power 
and the power exercised by popes and kings. It had long been 
acknowledged in canon law that while the pope is obliged to obey and 
implement the fundamental laws of the church, he is also able to suspend 
the operation of particular laws when considered necessary for the greater 
good. Hostiensis made explicit use of the theological distinction, arguing 
that when the pope grants a dispensation or privilege from the ordinary 
operation of the law, he is acting de potestate absoluta, not de potestate 
ordinata. As John Milbank has pointed out, it was even suggested that in 
the exercise of this power, the pope, like God, “makes something that is, not 
be; and makes something that is not, come into being.” The same 
distinction soon came to be used in relation to the power of kings,* 
influencing Bodin when he said that the prince is able by his “absolute 


power” to “derogate from ordinary law,”46 


and influencing Hobbes when he 
insisted that God’s power is entirely absolute.*’ There also developed a 


tendency to characterize the royal prerogatives as belonging to the king’s 


absolute power, whereas the administration of justice according to law was 
associated with his ordinary power. 

Courtenay proposes that John Duns Scotus provided unwitting support to 
this idea by suggesting that potentia absoluta designates not merely that 
which God is able to do as a matter of abstract possibility but an active 
capacity to intervene in the world apart from the established order. Thus, for 
Scotus, “potentia ordinata means acting according to the law, de jure,” 
whereas acting “potentia absoluta is the ability to act apart from the law, de 
facto?” The premise of such formulations lay in the analogy that was 
drawn between the powers of God, the pope, and the prince.*” However, 
this construction came with a disturbing element, for unlike the divine 
potentia absoluta, which was originally only a theoretical possibility, the 
potestate absoluta of a pope or king was concretely expressed in human 


action. Such a concept, applied in this way to the power of kings and popes, 


therefore introduced a potential for arbitrariness.” 


This way of thinking contrasted sharply with Augustine’s penetrating 
criticism of governance and rule, particularly as it was exercised by the 
Roman imperium. True peace, Augustine maintained, is not secured through 
the exercise of power but is rather a “tranquillity of order” established in the 
bodies and souls of individual persons, potentially within families and cities 
committed to divine love and interpersonal justice, but only fully and 
completely in the “perfect and eternal peace” of that heavenly city which is 
the “supremely cooperative, supremely ordered association of those who 


enjoy God and one another in God.”>! Reflecting on these themes in 
Augustine’s thought, Charles Norris Cochrane drew attention to the 
challenge posed by Christianity to the Greco-Roman belief that “it was 
possible to attain a goal of permanent security, peace and freedom through 
political action.” This latter notion, Cochrane argued, was denounced by the 
early Christians “with uniform vigour and consistency.” For them, “the 
state, so far from being the supreme instrument of human emancipation and 
perfectibility, was a straight-jacket to be justified at best as a ‘remedy for 
sin.’”’ On this view, the state could no longer be regarded as the “ultimate 
form of community” but was merely an instrument that regulated external 
behavior. It might “intimidate the evil and enable the good,” but only in the 
negative sense of condemning the evil act “without removing the evil 
disposition.” The state may engage in grand projects of reconstruction and 


renovation and may even enlist Christianity in its support, but it cannot 


regenerate the heart or revive the will.” That could occur only through the 


hearing of the Word of God, the inspiration of the Holy Spirit, and the 
ministry of the church. The desacralized state was thus reduced to what 
Oliver O’Donovan has called the task of “judgement.” Sovereignty, on 
this view, becomes nothing more than legitimate jurisdiction, the rightful 
but limited authority to do justice under law. 


Wuat Is RIGHT ABOUT SOVEREIGNTY? 


By limiting and relativizing the claims of the Greek polis and the Roman 
imperium, the Christian faith generated a multiplicity of authorities 
functioning in diverse domains and at varying scales, from the most 
intimate and local to the most extended and global.°* The result was what 
John Milbank has described as “complex space”: the idea that human 
societies are properly understood to consist of an array of “intermediate” 
groups and institutions, such as families, neighborhoods, guilds, trade 
unions, religious associations, and universities, which are “not simply 
subordinate to the greater whole.”>> It was against such an ordering of 
society that Jean Bodin and, especially, Thomas Hobbes argued in favor of 
state sovereignty. However, as Thomas Hueglin has pointed out, well into 
the early modern age there were two equally viable paths that could have 
been taken: “One was the formation of centralized territorial nation-states, 
and in them the concentration of power at one single, unified, and exclusive 


centre of authority. The other was based on the maintenance of a plural 


organization of overlapping jurisdictions and shared power structures.”>° 


This latter path was most systematically advocated by Johannes Althusius 


in his Politica methodice digesta, first published in 1603.>/ 


Althusius expressly rejected the proposition, advanced by Bodin, that 
sovereignty (maiestas) is by its nature absolute, in the sense of being 
unlimited by law. His first reason was fundamental: all human authority 
must acknowledge “divine and natural law” (lex divina et naturalis) as 
superior.’ This is because the ruler is “a minister of God for your good,” 
and “if he is the minister of God, he can do nothing contrary to the 
commandment given by his Lord.” Thus, the supreme magistrate is 


constrained to administer justice within the commonwealth in a manner that 
accords with the second table of the Decalogue. For, as Augustine pointed 
out, “when justice is taken away, what are realms except great bands of 
robbers?” Bodin had conceded the subjection of the prince to divine and 
natural law. However, Althusius maintained that civil and positive laws 
necessarily contain “a certain degree of that immutable equity which is both 


natural and divine.”*? It followed that “to liberate power from civil law is to 
release it to a certain degree from the bonds of natural and divine law (lex 
naturalis et divina). For there is no civil law, nor can there be any, in which 
something of natural and divine immutable equity has not been mixed.’””°? 
And if the civil law accords with the natural and divine law, then the ruler is 
necessarily subject to that law. Accordingly, “absolute power, or what is 


called the plenitude of power” simply “cannot be given to the supreme 


magistrate.”°! Even if a legal instrument, such as the Roman lex regia (law 


of the king), were to vest sovereign powers upon a prince legibus solutus 
(not subject to law),°* Althusius maintained, such an instrument should be 
“closely interpreted,” in accordance with the principle that the true nature of 
magistracy is to govern for the welfare and benefit of the people. For every 
power in the commonwealth, even that which is relatively “supreme,” ought 


to be “limited by definite boundaries and laws,” and no power can of itself 


be “absolute, infinite, unbridled, arbitrary or lawless.” 


In this context, Althusius did speak of a right of sovereignty (ius 
maiestatis) and a “universal power of ruling” (potestas imperandi 
universalis) that recognizes no authority equal or superior to itself. 
However, unlike Bodin, he insisted that the ius maiestatis is not held by the 
supreme magistrate as such but is vested in “the members of the realm 
jointly” and “the entire associated body of the realm.” For it is “the 
associated members of the realm’’—that is, the constituent towns, cities, and 
provinces—that have the power (potestas) to establish the law of the realm 
(ius regni), and it is only in and through the “consent and concord of the 
associated bodies” that the ius maiestatis is exercised.°* While the prince or 
supreme magistrate is the “steward, administrator, and overseer” of the 
rights of sovereignty, the “ownership and usufruct” of these rights properly 
belong to the associated body of the commonwealth as a whole.® 
Consequently, there is no consolidated locus of absolute sovereignty, but 
rather every particular institution, including the federated state, exercises 


authority within its “own appointed sphere.”©° In this context, the term 
sovereignty still has work to do, for it identifies the authority that operates 
within each sphere. But unlike divine sovereignty, which is singular and 
unified in the godhead, the locales of human sovereignty are variegated and 
dispersed. Moreover, rather than a potentia absoluta, which is abstracted 
from the legal and moral constraints implicit in the potentia ordinata, the 
sovereignty exercised by human agents is always properly ministerial and 
limited by the constraints of divine, natural, and even positive law. 


CONCLUSIONS 


There was a time when the term sovereignty did not mean or entail absolute 
power. Its earliest use in English suggests it was a relative term, suitably 
attributed to heads of households, mayors of towns and cities, superiors of 
monasteries, and rulers of nations alike. In such usage, sovereignty was 


identified with rightful authority, rather than merely coercive power.°’ It is, 
therefore, something that can be exercised within many different spheres: 
church, state, and society. The Dutch theologian and statesman Abraham 
Kuyper grounded such authority in the ultimate sovereignty of God. As he 
put it, 


The Sovereignty of the Triune God over the whole cosmos, in all its spheres and kingdoms ... 
eradiates in mankind in a threefold deduced supremacy, viz., 1. The Sovereignty in the State; 2. 


The Sovereignty in Society; and 3. The Sovereignty in the Church.°® 


However, under the influence of the theories of Bodin, Hobbes, and 
others who followed in their wake, sovereignty came to mean a power that 
is original and absolute, the source of law rather than an authority derived 
from and bound by the law. This involved a transposition, from theology to 
politics, of the idea that the divine power includes, in principle, an absolute 
potentiality (potentia absoluta) unlimited by any particular act of God’s 
creative and ordaining will (potentia ordinata). This culminated in the idea 
that all law derives from the will of the sovereign, whether divine or human. 
Reflecting on these developments, Oliver O’Donovan has observed that the 
“sovereign arbitrariness of God’s creative decree was taken into the human 
act of founding a society, so that it looked rather like a creation ex nihilo, 
presupposing no prior law, no pre-existing social rationality, a new 


beginning, not merely relatively and politically, but absolutely and 


metaphysically.”® Carl Schmitt was in this respect correct to observe that 


sovereignty is the prime example of a secularized theological concept: the 


“omnipotent God” was transformed into “the omnipotent lawgiver.””° 


Johannes Althusius offers an approach that guards against such a 
sacralization of political power. Essential to his theory is the proposition 
that all legitimate political authority is related to, and depends upon, the 
active collaboration of smaller constituent political communities. In his 
time, Althusius’s theory resisted the establishment of the regime of state 
sovereignty advocated by Bodin and later Hobbes. In our time, his 
framework likewise resists the idea of a sovereign state whose powers are 
absolute and without limitation. It does so by opposing the “simple space” 
of liberal modernity, in which the authority of the state is based on the tacit 
consent of individuals and is exercised directly over individuals, 
maintaining rather that the commonwealth or universal association is 
constituted by a succession of founding covenants (foedera) among 
families, guilds, cities, and provinces. For, as Milbank has argued, it is only 
within the complex space of a multifaceted network of free associations and 


overlapping jurisdictions that political sovereignty can effectively be 


dispersed and placed in its proper context.’! 
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CHAPTER 59 


DAVID H. MCILROY 


INTRODUCTION 


Christianity understands judgment to be an activity that God alone is able to 
carry out perfectly. Human judgments are necessary but fraught with 
dangers and difficulties. Human judgments are necessary because there is 
no justice without judgment, no peace without judgment, and even no 
forgiveness without judgment. Human judgments are dangerous because of 
the risks of vindictiveness, bias, and hypocrisy. Human judgments are 
therefore necessarily limited and provisional and ought to be characterized 
by restraint and mercy. 


JUDGMENT, DIVINE AND HUMAN, IN THE BIBLE 


Judgment in the Christian Metanarrative 


For a religion whose distinctive message is that of forgiveness, it can seem 
surprising that Christianity gives a strong endorsement to the importance of 
judgments made by rulers and judges. The Christian metanarrative can be 
sketched as a series of judgments, of declarations of right and 
condemnation of wrongs, of punishment, vindications, and liberations. 

In the Hebrew scriptures, the account of Creation given in Genesis 1 is 
punctuated by God’s judgment that the world being created was good (Gen. 
1:4, 10, 12, 18, 21, 25, 31). The disobedience of Eve and Adam in the 
garden is followed by God’s judgment, expelling them from Eden and 
exposing them to mortality and hardship (Gen. 3:16—24). 


In the time of Noah, God judged the human race to be wicked and violent 
and ordered the natural disaster of the Flood (Gen. 6:5—8). Genesis presents 
the Flood as a judgment on human evil, corruption, and violence (Gen. 
6:11-13). Humanity, as a race, was deserving of destruction at the hands of 
a holy and perfect God. The rainbow given after the Flood represents a 
symbol of a renewed relationship between God and humanity, a relationship 
that many Christians take to include an authorization for government to 
render judgments, up to and including the death penalty (Gen. 9:5—6). 

The Exodus, in which the Israelite slaves are liberated (Exod. 13:3), is a 
judgment on the oppressive, arrogant regime of Pharaonic Egypt (Exod. 
12:12). So, too, the problematic conquest narratives of the book of Joshua 
are justified as a form of collective punishment for the accumulated sins of 
the inhabitants of Canaan (Gen. 15:16). 

In the book of Judges, without standing institutions, very little judging by 
human judges takes place (the notable exception being the female judge, 
Deborah, in Judg. 4). Instead, there are repeated cycles of divine judgment 
on violence, sexual exploitation, social disintegration, and idolatry. The 
“judges” feature not as instruments of divine retribution but as figures 
bringing relief, mitigation, and rescue from the worst consequences of 
human rejection of divine rule. The period of the kings likewise does not 
lead to a sustained improvement in human behavior or social justice. The 
unjust, immoral, and idolatrous Israelite kingdoms were judged and taken 
into exile (2 Kings 17:7). 

The dynamic between divine and human judgment is a constant theme in 
the Hebrew scriptures, culminating in Ezekiel chapters 20 through 22, in 
which the prophet reviews the sweep of Israelite history and pronounces 
God’s judgment on the injustice of both its rulers and its people. 

In the New Testament, the task of judging is framed by two sets of 
judgment: those made on Easter weekend and those made at the Last 
Judgment. The first judgment of the Easter weekend is the Sanhedrin’s 
judgment that Jesus’s claim to be the Son of Man (Matt. 26:64) is false and 
that he has therefore committed the religious crime of blasphemy. The 
second judgment is that of Pilate, who finds that Jesus has committed no 
crime against Roman law (Matt. 27:23). Despite this, when Pilate’s attempt 
to release Jesus fails, he is prepared to execute Jesus on the charge of 
insurrection by falsely claiming to be the King of the Jews (Matt. 27:37). 
The third judgment is the judgment of the crowd to whom Pilate gives the 


option of releasing either Jesus or the terrorist Barabbas (Matt. 27:16—26). 
The crowd, by choosing the terrorist, reverses its previous assessment of 
Palm Sunday—namely, that Jesus is the Messiah. Jesus’s life ends in failure 
and condemnation: people, priests, and political authorities all judge Jesus 
to be a fake. 

The final judgment of the Easter weekend is, however, the judgment of 
God the Father. The resurrection of Jesus is the declaration by God the 
Father that Jesus was the Son of God, that Jesus was the King of the Jews, 
that Jesus was the Messiah (Eph. 1:19—23). There is also another pair of 
judgments hidden in the events of the Easter Weekend. Jesus’s decision to 
go to the cross marks his judgment that humans are worth saving (not in the 
sense that humans deserved to be saved but rather that saving humans 
would be a good thing to do). The resurrection of Jesus is therefore, as Karl 
Barth drew out as a key theme of his theology, the affirmative judgment of 
God not just on Jesus as an individual but on all humanity in Christ. Those 
credentials, established on Easter Sunday morning, give Jesus the right to 
make the Last Judgment on humanity (2 Tim. 4:1, 8). 


Judgments in Genesis 9 and Romans 13 


Human judgments take place in the light of the divine judgments within 
scripture. Human judgments have to be rendered in the shadow of the Flood 
and the cross and in the light of the rainbow and the empty tomb. Two 
biblical passages in particular inform most Christian theology about 
judgment: Genesis 9 and Romans 13. 

In Genesis 9, after Noah and his family have escaped the Flood, God 
comes to them and says, “For your lifeblood I will surely demand an 
accounting. I will demand an accounting from every animal. And from each 
man, too, I will demand an accounting for the life of his fellow man. 
Whoever sheds the blood of man, by man shall his blood be shed; for in the 


image of God has God made man” (Gen. 9:5-6).! 

Christian commentators have understood this passage as teaching two 
things. On one hand, God will judge those who harm human beings, but on 
the other, humans also have a responsibility to execute judgment on those 
who commit crimes of violence.” This is understood to be a general 
responsibility of all rulers. At first sight, Genesis 9 appears to call for the 
lex talionis (the principle of “an eye for an eye, a tooth for a tooth”; see 


Exod. 21:24; Lev. 24:20; and Deut. 19:21), for the strict application of the 
principle that the punishment should be the same as the crime. However, the 
passage is immediately followed by God giving the blessing of the rainbow. 
The rainbow symbolizes God’s promise not to destroy the human race, even 
though our wickedness would justify our receiving the same treatment as 
the generation destroyed in the Flood. The Flood serves as a warning that 
humanity cannot stand too much judgment. Although human societies 
cannot live without judgment, were all wrongs to be penalized, social life 
would be impossible. Judgments should therefore be rendered by rulers 
only on matters that have implications for the peace of the community. 
Catholic social teaching identifies such matters by reference to the common 


good. Some Protestant thinkers prefer to speak of public justice.” 

In the New Testament, Jesus’s teaching to turn the other cheek is echoed 
by Paul in Romans 12. In Romans 12:19, Paul quotes Deuteronomy 32:35, 
in which God declares, “Vengeance is mine.” Almost immediately after this 
quotation, and Paul’s exhortation to his readers not to be overcome by evil 
but to “overcome evil with good” (Rom. 12:21), he launches into his 
discussion of the role and responsibilities of government. Rulers have 
authority, Paul says in Romans 13:4, to bear the sword and to punish 
wrongdoing. The common interpretation of this section of Paul’s writings, 
shared by major theologians such as Thomas Aquinas and John Calvin, is 
that “when governmental authorities punish wrongdoers, they are imposing 
retribution on God’s behalf.”* Christians are forbidden to take revenge as 
private citizens, but the government is authorized to do so instead. 


THE CENTRALITY OF JUDGMENT 


Christian political thought identifies judgment as the core activity of all 
three branches of government. Judicial, executive, and legislative acts are 
all acts of judgment. Judgments are evaluations of right and wrong. The 
paradigm case of judgment is judgment in response to wrongdoing. 
Judgments typically declare that an act or a situation is wrong (though 
sometimes only implicitly) and that there is a need for redress. 

The proclamation of authoritative judgments about right and wrong, and 
the consequent enforcement of those judgments, is, in Christian thought, the 
essence of political rule. As Oliver O’Donovan puts it, all political authority 


is “subject to the discipline of enacting right against wrong.” O’Donovan 
explains, 


The paradigm of political activity is “giving judgment”: defending the rights of the weak 
plaintiff against the oppression of the strong. Government exists not to serve every interest of its 
people, but the specific interest that they all have in just arbitration.... All government is 
concerned with “giving judgment,” for all government is concerned with reconciling conflicting 


claims of different parties ... it touches on legislative and executive, as well as on judicial acts.° 


Augustinian and Lutheran traditions regard judgment against wrongdoing 
as the justification for government. Thomist and Calvinist traditions also 
recognize the deliberate promotion of good as a core function of 
government. These traditions allow for a greater role for governments in 
adjudging certain possible future situations to be better than present 
circumstances and so to take active steps to bring them about. 


THE NECESSITY FOR JUDGMENT 


Christian thought emphasizes that judgments issued by public authorities 
are necessary. They are necessary because there is no justice without 
judgment, there is no peace without judgment, and there is even no 
forgiveness without judgment. 


There Is No Justice without Judgment 


The indispensable role of judgment in any account of justice has recently 
been emphasized by the American Jewish legal philosopher Michael 
Sandel, who argues that 


justice is inescapably judgmental. Whether we’re arguing about financial bailouts, ... surrogate 
motherhood or same-sex marriage, affirmative action or ... CEO pay, ... questions of justice are 
bound up with competing notions of honour and virtue, pride and recognition. Justice is not only 


about the right way to distribute things. It is also about the right way to value things.’ 


Sandel pinpoints that judgment is an act of evaluation. In order to pursue 
justice, actions and situations have to be evaluated in terms of right and 
wrong, guilt and innocence, and fault and harm. Actors have to be 
condemned or vindicated. 


Sandel’s insight accords with Christian teaching. Justice and judgment 
are frequently coupled together in the Hebrew scriptures (for example, 1 
Kings 10:9; 2 Chron. 9:8; Ps. 89:14; and Amos 5:27) and occasionally even 
in the New Testament (Rev. 16:5-7, 19:2). Judgments are declarations of 
value, of worth. The verdict in a court case is a judgment about how one 
person deserved to be treated by another. A judgment not only distinguishes 
between innocent and guilty actions; it also vindicates the innocent party 
and condemns the guilty one. Judgments decide whether more goods are 
realized by building a road or by protecting the pristine forest. 

The moment of evaluation is indispensable to judgment. Other forms of 
resolution may be possible, but if they do not involve a moment of 
evaluation—of condemnation of wrong and of vindication of right—they 
are not judgment. The moment of evaluation is not, however, the last word 
in judgment. The last word in judgment is the pronouncement of what is to 
be done in the light of the declaration that has been made as to wrong and 
right. 

Christian natural law theorists from Thomas Aquinas to Oliver 
O’Donovan have argued that only recognition of the created order, apart 
from history, provides a definite criterion against which to judge good and 
evil. Discernment of the moral order is not the invention of a moral 
framework in a vacuum; it is a response to the moral structure that is 
already there in creation. 

Nonetheless, judgments take place in a context of creation and history. 
As well as those things that are wrong because they are contrary to the 
moral order in creation (malum in se), there are things that are wrong 
because they have been specified as such by a decision of rulers (malum 
prohibitum). 

The common good is an order of justice to which government makes its 
distinctive contribution through its acts of judgment. Justice is about 
righting wrongs. Christianity teaches that political authorities are called to 
put the might that they possess in accordance with the established order of a 
society at the service of righting wrongs within that society. 

Good judgments establish a new public context and open up new 
possibilities for human flourishing. Many, many millions of people in the 
world live without the prospect of the systems of public justice working in 
their favor. The legal systems to which they are subject are too costly, 
complex, or corrupt to respond effectively to the wrongs done to them. Such 


people do not thrive. They live trapped in poverty, underdevelopment, and 
vulnerability to violence as a result of what Gary Haugen and Victor 
Boutros call the locust effect.” Christianity condemns the injustice, 
instability, and waste of human lives that this causes. 


There Is No Peace without Judgment 


Authoritative public judgments are necessary in order to maintain social 
peace. When we are wronged, it is a natural reaction to want revenge. When 
something or someone close to us 1s harmed, it is a natural reaction to want 
to get even. Sir Francis Bacon called revenge “a kind of wild justice; which 
the more man’s nature runs to, the more ought law to weed it out.”!? Where 
there are no effective structures of public judgment, the result is a society 
divided by vendetta. The risk of violence spiraling out of control is 
highlighted in Genesis 4:23, in which Lamech boasts that he killed a man 
who wounded him and warns that if he in turn is killed, he will be avenged 
seventy-seven times. The /ex talionis thus represents a firebreak against 
escalating vendettas. Judgments rendered by public authorities are 
necessary in order to prevent people from taking the law into their own 
hands. 

Aquinas stresses how an unduly lenient sentence risks failing to express 
adequately a community’s condemnation of wrong, and it risks failing to 
vindicate the victim sufficiently.!! Nonetheless, Christians have been 
influential in the development of practices of restorative justice that provide 
an opportunity for the victim of a crime to confront the perpetrator with the 
effects of the crime and for the parties to work together toward agreed 


recompense.!* Such practices recognize that beyond the declaration of right 
and wrong lies the ultimate goal of the restoration of harmony within the 
community. 

A good judgment should aim to be one that the victim, the community, 
and the wrongdoer can all come to accept. A good judgment is an invitation 
to victims to see themselves as vindicated; it is an invitation to wrongdoers 
to recognize themselves as deserving of the punishment imposed on them 
(if not more). A good judgment should leave open the possibility that, if the 
judgment is accepted, right relationships may be restored. 


There Is No Forgiveness without Judgment 


Unlike Moses and Muhammad, Jesus was not a lawgiver. At the heart of 
Jesus’s message was the offer of forgiveness (Matt. 6:14, 9:2—6, 18:35, 
26:28; Luke 23:34, 24:47). Although Christians differ in their view of 
aspects of the nature of forgiveness and its preconditions, they share a 
common understanding that forgiveness involves not being treated as we 
deserve to be treated. To be forgiven is to be released from the punishment 
we deserve or the debt we owe; it is for the offense that stands between us 
and the one we have offended to be put out of account; and it is for an 
appropriate relationship between the offender and the offended to be 
restored. 

Christianity insists that forgiveness lies on the far side of, but does not 
bypass, the moment of judgment. Catholic, Orthodox, and other churches 
recognize this in their practice of confession. All Christian churches teach 
that persons seeking forgiveness must acknowledge that what they have 
done is a sin, an offense against God, before they can be forgiven. 

The moment of judgment is the moment at which we truly acknowledge 
what our deeds deserve. The Christian message is that judgment is not the 
last word; after the moment of truth in which our deeds are exposed for 
what they really are, and once our self-serving and self-deceiving 
justifications are unmasked, there are another two moments. The first is the 
moment of repentance. This is the point at which the wrongdoer, accepting 
the truth about their actions, repudiates them and resolves not to repeat 
them. The final moment is the moment of response to that repentance. 
Humanly speaking, this final moment is fraught with complications: we 
cannot judge fully whether the repentance is genuine and the amendment of 
life likely to be persisted in; we can only forgive for what has been done to 
us, and we cannot evade the responsibility to protect the community, a 
responsibility inherent in any act of judgment. 

A good secular judgment is similarly a moment of truth. As Desmond 
Tutu insisted, reconciliation in postapartheid South Africa would not even 
have been a possibility unless the truth were exposed about the atrocities 
committed on all sides. In order for the cycle of resentment and violence to 
be broken, there had to be mutual confession and public acceptance of guilt. 


THE RELATIONSHIP BETWEEN JUDGMENT AND RETRIBUTION 


Judgment begins with an evaluation of an existing state of affairs or of 
some action already taken. To that extent, it is backward-looking. Because 
of the degree to which the Bible is concerned with preventing vendetta, 
many Christian thinkers have seen retribution as the core or central case of 
just judgment. Aquinas understood wrongdoing as taking more from 
another or from the community than one deserved. By taking more than 


they were entitled to, wrongdoers incurred the debt of punishment. 


Nonetheless, justice was not always the same as retaliation. 1? 


For the Dutch Reformed legal philosopher Herman Dooyeweerd, where 
wrong has occurred, the “natural” response for judgment to take is 
retribution. In the Pentateuch, the boundary to such retribution is set by the 
lex talionis. The nature of judgment can, however, be broadened out from 
retribution to include other kinds of identification of just deserts. Jonathan 
Chaplin suggests that insofar as judgment is about evaluating what a person 
deserves, the heart of judgment is the idea of tribution, which has the 
aspects of con-tribution, dis-tribution, at-tribution, and re-tribution. He 
quotes Paul Tillich, who explains tribution as 


giving everything proportionally to what it deserves, positively or negatively.... It decides about 
the tribute a thing or person ought to receive according to his special powers of being. 
Attributive justice attributes to beings what they are and can claim to be. Distributive justice 
gives to any being the proportion of goods which is due to him; retributive justice does the 


same, but in negative terms, in terms of deprivation of goods or active punishment. j 


Christians disagree about the extent to which the death and resurrection 
of Christ affect the practice of judgment by human rulers. The Anabaptists 
thought that Jesus’s example of nonviolence meant that Christians could not 
take any part in the coercive acts of government. Hugo Grotius thought that 
Christian rulers could be merciful but only so far as was consistent with 
their responsibility for upholding justice for the whole community. Recently 
Nicholas Wolterstorff has denied that the punishment that government is 
authorized to mete out should be construed in terms of vengeance. Instead, 
he proposes a reprobative theory of punishment.!> That is, the judgments 
made by government should express a society’s condemnation of 
wrongdoing and, so far as possible, contain an invitation to the wrongdoer 
to reform. 


The Christian understanding of judgment has never been purely 
retributive. Although it may be “natural” to suppose that wrong acts deserve 
retribution, Christianity causes rulers to pause for thought. The purpose of 
judgment is to restore peace and to protect the common good. Where this 
can be achieved by a lesser consequence than equivalent retribution, this 


should be done. Jonathan Burnside has argued that there are indications of 


this approach even being permitted within the Law of Moses. !° 


Moreover, the Christian message is that the death and resurrection of 
Jesus Christ is not only God’s condemnation of human sin but also God’s 
offer of a restored relationship with God. Christopher D. Marshall and 
Charles Colson, among others, have argued that, in the light of this, 
judgments ought, wherever possible, to be restorative rather than retributive 
in nature. 


THE DANGERS OF JUDGMENT 


Although Christianity regards judgments as necessary, it also sees 
judgments as dangerous. Judgments are dangerous because they may be 
made in error. Judgments are dangerous because they may be vindictive, 
biased, or hypocritical. Rulers are fallible, rulers are flawed, and rulers are 
finite. 


The Dangers of Judgments Made in Error 


Intrinsic to the Christian faith is the conviction that the judgments 
pronounced on Jesus by the Jewish and Roman authorities were wrong. 
This alone is sufficient to make the Christian tradition circumspect about 
the reliability of human judges and methods of fact-finding. The Church’s 
canon law and the legal systems influenced by Christianity adopted and 
developed from the Law of Moses requirements of due process and rules 
about burden of proof in order to protect the innocent from miscarriages of 
justice. 


The Dangers of Vindictive, Biased, or Hypocritical Judgments 


Vindictive judgments. One reason for giving public authorities a so-called 
monopoly on physical force is the tendency for victims and their supporters 


to overreact. Jesus warned about our tendency to exaggerate the faults of 
others while minimizing our own wrongdoing and about our propensity to 
focus on the speck of sawdust in another’s eye while ignoring the plank in 
our own (Matt. 7:3). Aquinas insisted that God carries out vengeance “with 
a tranquil spirit,’ and the same level of concerned detachment should 


characterize public acts of judgment.!’ Judgments should be considered and 
restrained, not merely the rubber stamping of mob rule. C. S. Lewis is one 
of many Christian thinkers to warn against excessive punishments or 
mandatory sentences imposed primarily because of their supposed deterrent 


effect.'® 

Biased judgments. Just judgments are not biased, and they are not the 
result of bribery (Amos 5:12). Just judgments do not treat people differently 
on the basis of social status, ethnicity, or any other characteristics (Lev. 
19:15). A just judgment judges people solely on the basis of their actions. 
Christianity teaches that in order for such judgments to be rendered, a judge 
may need to pay special attention to the position of those who cannot afford 
expensive lawyers or lobbyists (Exod. 23:6; Prov. 31:9). 

Hypocritical judgments. Just judgments are not hypocritical. In 2 Samuel 
12, after King David has committed adultery with Bathsheba and arranged 
for Bathsheba’s husband, Uriah, to be killed, the prophet Nathan confronts 
David with a story about a rich man who stole a lamb belonging to a poor 
man. When David pronounces judgment on the rich man, Nathan points out 
the analogy to David’s own actions. The story is a stark illustration of 
Jesus’s saying in Matthew 7:1-2: “Do not judge, or you too will be judged. 
For in the same way you judge others, you will be judged, and with the 
measure you use, it will be measured to you.” 

Shakespeare took the title of his play Measure for Measure from this text. 
In the play, Angelo, a strict judge left in charge of Vienna by Duke 
Vincentio, condemns Claudio to death for sleeping with a woman out 
wedlock. The play then exposes Angelo’s own double standards, as he is 
prepared to commute Claudio’s sentence if Isabella, who has interceded on 
Claudio’s behalf, sleeps with him. 


THE LIMITS OF JUDGMENT 


In addition to the intentional vices of vindictiveness, bias, and hypocrisy, 
Christianity is concerned about the inherent limits of all human judgments. 
Such judgments have to be made on the basis of incomplete information. 
No human judge has a God’s-eye view of a crime or a situation. This alone 
encourages circumspection in the making of judgments, as reflected in 
procedural rules such as the presumption of innocence. 


Judgments Should Be Made Only When the Public Good Is at 
Stake 


The Christian Church has argued, both in its theology and in its practice, 
that the scope of judgments made by secular rulers is limited and that such 
judgments should be made only when the public good is at stake. Oliver 
O’Donovan’s view of judgment is that while a human judge is incompetent 
to declare comprehensively what it is right to do, such a judge is obliged to 
determine when a wrong has occurred of such a nature that it demands 


public remedy. In the practice of judgment by political authorities, 


therefore, “wrong has epistemological priority over right.”!? 


The theological argument derives largely from the idea of the Last 
Judgment. The New Testament writers repeatedly stress that God is 
withholding God’s final judgment, giving humans time to recognize their 
own wrongdoings and to repent (Rom. 2:4; 2 Pet. 3:15). Martin Luther 
insisted that God’s appeal to humans through the Church is meant to be by 
means of persuasion, not coercion. The fact that the Last Judgment has not 
yet happened means that the burden rests on proving that legislation is 
necessary or condemnation is required here and now. Nonetheless, such 
necessary judgments warn that we are not a law unto ourselves and that one 
day we will face God’s judgment. 

Aquinas argued that because human law is 


established for the collectivity of human beings, most of whom have imperfect virtue.... Human 
law does not prohibit every kind of vice, from which the virtuous abstain. Rather, human law 
prohibits only the more serious kinds of vice, from which most persons can abstain, and 
especially those vices that inflict harm on others, without the prohibition of which human 


society could not be preserved.?? 


The communal effects of human sinfulness create the need for justice, 
which governments fulfill by executing God’s wrath on the wrongdoer. In 
fulfilling this role, governments manifest both “God’s wrathful judgment on 
sinful humanity and his providential mercy toward it ... by providing a 
limited judgment and punishment of human wrongdoing, in lieu of the 
limitlessness of both God’s eschatological judgment and the unrestrained 
human passion for vengeance.”*! At their best, human judgments are a 
fallible, limited, temporal participation in divine judgment. At their worst, 
they are egregious abuses of power and acts of evil. 

The sense that the scope of secular judgments was limited was reinforced 
by the insistence of the medieval Western Church on its own jurisdiction. 
The fact that people were answerable to God in the confessional and in the 
church courts for certain things meant that they were not answerable to 
government. There is a sphere of freedom in which we may act morally or 
immorally without acting illegally, a space in which we are accountable to 
God but not to official judgment.?” Michael McConnell stresses the decisive 
importance of this conceptualization to subsequent developments in liberal 
democracy. Although many of the Church’s claims were overblown, “the 
distinction between temporal and spiritual authority in Christian thought 
gave rise to what would become the most fundamental features of liberal 
democratic order: the idea of limited government, the idea of individual 


conscience and hence of individual rights, and the idea of equality among 


all human beings.”?° 


Judgments Should Be as Merciful as Possible 


Christianity insists that everyone shares a common human nature and is, in 
principle, subject to the same temptations and the same vices (1 Cor. 10:13). 
Christian teaching reminds judges of their solidarity with those before them 
in court. Judges should be conscious of their own wrongdoing and failures 
when passing judgment. An ancient Christian writer warned against 
judgments that proceed not from benevolence but from bitterness of heart.?4 
Judges should also recognize that they will have to account for their 
judgments before one who is the perfect, all-seeing Judge. 

James 2:12 warns that “judgment without mercy will be shown to anyone 
who has not been merciful.” The greatest Christian thinkers have argued for 
restraint in public judgment. As we have seen, that restraint 1s to be shown 


in not attempting to punish every wrong. It is also to be shown in the extent 
to which actions are condemned and punished. Christianity claims that the 
crucifixion of Jesus was necessary because otherwise no one could 
withstand the judgment of God. In Hamlet, Shakespeare warns, “Use every 
man after his desert, and who should ’scape whipping?” 

Augustine of Hippo regularly wrote to Roman governors asking them to 
exercise as much mercy in sentencing as they were able to, consistent with 
maintaining public order. Augustine thought that judgments should be as 
merciful as possible, but because of their public context, he recognized that 
they needed to be severe enough to prevent vendetta, as we might put it, in 
order to maintain confidence in the system. 


Judgments Should Be Acknowledged as Provisional 


The core events of the Christian religion involve errors of judgment. Jesus’s 
resurrection is the overturning by a higher authority of the judgments 
passed on him by sophisticated rulers. Christianity’s teaching that there will 
be a Last Judgment is a warning to rulers that they are answerable to a 
higher authority for their judgments. They will be judged for the way in 
which they have exercised their power. 

Christianity’s claim that there will be a Last Judgment and the assertion 
that its founder was the victim of unjust judgments are constant reminders 
of the limits and fallibility of human judgments. By rendering government 
and legality subject to the obligation to pursue justice, Christianity 
decisively rejects any claim on the part of the state to the ultimate loyalty of 
its subjects or to being the final arbiter of right and wrong. 


CONCLUSION 


Augustine, Luther, and O’Donovan all regard human judgments as a tragic 
necessity. Such judgments are authorized by God as necessary in the pursuit 
of social justice and to preserve society’s peace. They must be made with 
circumspection and should not be vindictive, biased, or hypocritical. 
Judgments by rulers should, therefore, be limited to addressing serious 
threats to the common good and should be acknowledged as provisional in 
nature. 
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CHAPTER 60 


ND LAW 


RAFAEL DOMINGO 


INTRODUCTION 


The word solidarity, derived from the Latin solidus (solid), is as fresh as it 


is revolutionary, as rich as it is classical, and as strong as it is necessary.! 
Although the word was first pronounced in French (solidarité) and in the 


context of the French Revolution,” the idea of solidarity is as old as the 
Bible, Greek philosophy, and Roman law, the three great pillars of Western 
civilization. In the second century BCE, the ancient Roman-African slave 


and playwright Terence masterfully summed up the profound meaning of 


human solidarity: “I am man: nothing human is alien to me.’”” 


The revolution of love that Jesus Christ brought to the world elevated 
love in solidarity to the point of divinization and made it the hallmark of 
Christian life and practice. The new commandment to love one another as 
Jesus loved us (John 13:34) forever changed the focus and framework of 
social charity and human fellowship, endowing solidarity with a divine 
intensity. Hence, one could well speak of a specifically Christian solidarity 
that illuminates and enhances secular solidarity. This is partly the reason for 
the success of the idea of solidarity, which, while it is at home in a 
secularized society, also fully satisfies the highest Christian ideals. 

In recent centuries, solidarity has been linked to social movements and 
has taken on a more marked ethical-political character, to the extent of 
becoming one of the basic principles of social and political organization in 
the most advanced democratic societies. Solidarity has served the cause of 
phenomena as disparate as the birth of workers’ unions in the social 
movements of the nineteenth and early twentieth centuries, the cohesion of 


Marxist social classes, the promotion of Italian fascism, the construction of 
the European Union, and the fall of communism in Poland. 

Like a snowball that grows and solidifies as it rolls down a slope, 
dragging materials along with it, the idea of solidarity has been enriched 
over the centuries, as it has been applied in the most diverse fields and 
studied by various branches of knowledge, including, among others, law, 
philosophy, sociology, anthropology, political science, theology, 
international relations, health sciences, chemistry, biotechnology, and, of 


course, architecture, which requires solid materials in pavements, as the 


Roman author and architect Vitruvius explained in the first century bce.* 


THE KEY TO LEGAL SOLIDARITY: RESPONSIBILITY SHARED IN ITS 
ENTIRETY 


The word “solidarity” is used more or less technically in the most varied 
areas of private and public law. Yet beyond all technicalities and differences 
lies the central intuition that gave rise to the term “solidarity” in Roman 
law. Roman law uses “solidary” (in solidum) to describe joint and several 
liability—for example, when several debtors, several creditors, or several 
wrongdoers share entirely and at the same time in certain obligations 
stemming from a stipulation, a contract, or a private wrong (delictum). 

The Roman jurist Gaius, in his well-known Institutes, used the 
expression in solidum eight times in this way. For example, in Institutes 
3.121, Gaius tells us that, before the emperor Hadrian changed the law by 
means of an official letter (epistula), sureties were bound jointly and 
severally for the entire amount of the debts of the principal debtor, and the 
creditor was at liberty to collect the whole debt either from the debtor or 


from each of the sureties.” In another example, in /nstitutes 4.71, Gaius 
explains that when a father places his son or his slave in charge of a ship or 
other business, the liability is in solidum—that is, shared by the father and 
the son or slave. 

In cases of entire (in solidum) liability deriving from a contract or 
stipulation, Roman law required that such solidary liability be expressly 
stated. Solidarity is, however, presumed in the case of contracts concluded 
in the name of all the collective partners of a bank (argentarii socii). 


Examples of liability in solidum abound in the Roman sources.’ Yet the idea 


that underlies and unifies the various cases is always the same: the 
obligation is rendered as a whole, and everyone is bound by or liable for the 
whole, because even if more than one person is involved, only one 
obligation is rendered (plures in unum, “many in one”). For this reason, if 
one person bound by the whole dies, the remaining persons remain liable 
for the whole. 

With different nuances, this concept of joint and several liability passed 
into the French Civil Code of 1804 and is still present after the 2016 reform. 
For instance, Article 1313.1 states that “the joint and several nature of an 
obligation among debtors imposes on each of them an obligation for the 
whole of the debt. Satisfaction by one of them discharges them all as 
regards the creditor.” Under the influence of the French Civil Code, 
solidarity has passed into European and Latin American civil codes and has 
spread into the field of Continental law.’ 

This joint and several responsibility was also incorporated into the canon 
law of the Roman Catholic Church, albeit with certain limitations. For 
example, according to Canon 517 Section 1 of the 1983 Code, the pastoral 
care of a parish or of different parishes together can be entrusted to several 
priests jointly and severally (in solidum).'° The founding idea of solidarity 
has expanded and found its way into administrative law and international 
law, among other rights, although it has often clashed with the principle of 
state sovereignty. The European Union has incorporated the principle of 
solidarity as a fundamental pillar of its law system.!! 


THE IMAGE OF Gop IS SHARED IN SOLIDARITY 


This legal idea of plurality in unity, of responsibility or liability stemming 
entirely from a single service rendered, is the same idea that underlies 
solidarity in Christian theology because of the striking conceptual proximity 
between theology and law.!? 

The book of Genesis several times affirms that humanity was made in the 
image and likeness of God (Gen. 1:26-28, 5:1-3, 9:6). Christian 
theologians have analyzed these passages in depth and found in them a 
foundation for human dignity.!? But therein also lies the foundation for 
solidarity. If human dignity is the status to which humans are entitled 


because they are created in God’s image, then solidarity is the shared 
responsibility that comes from bearing this divine image. Each human bears 
not a piece or fraction of God’s image but the whole of it. Indeed, humanity 
does not bear billions of images of God but a single one, for God’s image is 
one and indivisible. 

If the image of God is one and shared, we all have the responsibility to 
live according to God’s will, to exercise our freedom, and to fulfill our 
obligations by identifying with God’s will. To the extent that humans act in 
greater solidarity with others, they also discover their radical unity with all 
bearers of the divine image. Therefore, as we shall see, solidarity exists in 
many degrees of intensity, since it permeates all dimensions of human 
existence. In this sense, one can say that solidarity is a radically spiritual 
concept. 

Christians also know that this image of God is that of a Trinitarian God 
who is love—that is, characterized by infinite solidarity. Solidarity can also 
be applied to the Christian God, elevated to an infinite scale, since one and 
the same divine nature is shared in solidarity (in its entirety) by three 
distinct persons, Father, Son, and Holy Spirit. Therefore, the whole of the 
creative, redemptive, and sanctifying divine work, even if it is attributed 
more specifically to one divine person, is marked by profound solidarity. 
This is how John Paul II, sometimes called “the pope of solidarity,” 
explained it: “Beyond human and natural bonds, already so close and 
strong, there is discerned in the light of faith a new model of the unity of the 
human race, which must ultimately inspire our solidarity. This supreme 


model of unity, which reflects the intimate life of God, one God in three 


Persons, is what we Christians mean by the word communion.”!* 


For Saint Paul, to share in the image of God is to share in the image of 
Christ, who is the image of the invisible God, the firstborn of all creation 
(Col. 1:15). As Dietrich Bonhoeffer, murdered by the Nazis, said, “Through 
fellowship and communion with the incarnate Lord, we recover our true 
humanity, and at the same time we are delivered from that individualism 


which is the consequence of sin, and retrieve our solidarity with the whole 


human race.”!> 


Using similar words, inspired by Saint Paul (1 Cor. 12:12—26), the 
famous social activist Dorothy Day referred to “that very sense of solidarity 
which made me gradually understand the doctrine of the Mystical Body of 


Christ whereby we are the members one of another.”!° Yes, Christians’ 


responsibility is solidarity, too, because we all share the same evangelizing 
mission entrusted to us by Jesus Christ (Mark 16:15) but, above all, because 
each Christian shares Christ himself, as a member of his mystical body— 
that is, his church. Therefore, the highest Christian expression of 
sacramental solidarity is the communion with the body and blood of Christ 
that we share when we celebrate the Eucharist. 

This identification with Christ leads us to behave in solidarity, as Christ 
did in his years on earth. The Gospels have left us impressive examples of 
this (Luke 19:5, 16:19), but one thing in particular that Jesus Christ said 
sums up what we have been saying: whatever you did for one of them—the 
stranger, the naked, the hungry, the thirsty, the sick—‘“you did for me” 
(Matt. 25:31—-46). This explains why the early Christian communities 
adopted a way of living in solidarity that was very different from the 
general culture of their time and why they rejoiced in sharing their goods 
and wealth with the community (Acts 2:44—45, 4:32-37). As a recent 
document of the Greek Orthodox Church rightly states, “After the 
conversion of the emperor Constantine, no change in imperial policy was 
more significant as a concrete expression of the social consequences of the 


Gospel than the vast expansion of the Church’s provision for the poor, with 


large material support from the state.” !7 


Instances of biblical solidarity abound in theology. For example, Hans 
Urs von Balthasar saw it in Jesus Christ’s descent into hell, in order to share 
redemption in solidarity with all those who had preceded him in death (1 
Pet. 4:6; Mark 3:27).!8 Protestant theology has elaborated and highlighted 
the covenants with Adam and Eve, Noah, Abraham, and Moses as proof of 
God’s solidarity with people and of people’s solidarity with one another. ° 
The covenant with God is one and the same for all, so all humans are jointly 
responsible for its fulfillment. A covenant is more solidary and, therefore, 
more stable and lasting than a contract, which usually depends more on 
concrete circumstances of a given moment and can be altered as 
circumstances change (rebus sic standibus). That is why breaking a 
covenant represents a lack of solidarity, while breaking a contract, which 
can be dissolved by mutual consent, does not. 


LEVELS OF SOLIDARITY 


Just as the image of God is reflected in each human in different ways, so 
there are varying degrees and intensities of solidarity, as of any kind of 
responsibility.*” The ultimate source of solidarity is not humanity but God, 
who is love. Love, which is not a human product, is capable of generating 
the deepest and most perfect, most divine union, whence derives the most 
committed and responsible freedom in solidarity. Without God, who is the 
source of all love, solidarity is no more than cooperation, multilateralism, 
interdependence, or mutual aid. The closer solidarity comes to love, the 
more it is perfected; the further it moves away from love, the more it fades 
and corrupts.7! 

The highest expression of human solidarity can be found in the person 
who gives his or her life for a fellow human?’—that is, when J and thou 
become fully interchangeable. One example of this full solidarity was 
Maximilian Kolbe (1894-1941), who, in the Auschwitz concentration 
camp, willingly sacrificed his own life in exchange for that of another 
prisoner whom he did not even know. 

The highest degree of solidarity always comes hand in hand with 
disinterested and gratis service—that is, a donated or charitable service. An 
example of this kind of service is that of Mother Teresa of Calcutta (1910- 


97), who spent her life serving the poorest of the poor.?? Heroic examples 
can also be found in millions of anonymous persons who serve in hospitals, 
orphanages, and nursing homes. The COVID-19 pandemic has provided 
impressive examples of human solidarity and confirmed that all humans 
share the interest of health in solidarity.” 

The path that leads from the lowest level of acceptable solidarity— 
namely, that of honoring established agreements (pacta sunt servanda) or of 
mere reciprocity—to fullest solidarity, which is the solidarity of love 
(giving one’s life for one’s brother), is long and one that individuals, 
societies, and cultures must tread. The closer justice moves toward love— 
that is, toward solidarity—the more cooperation becomes service, and 
reciprocity becomes freely given. 

According to Martin Luther King Jr., however, alongside this absolutely 
charitable solidarity one also finds the “brutal solidarity” of those who act 
out of the opposite of love—for example, working together with the 


common goal of burning down the huts of a poor village for exploitative 


purposes.7> In such cases of injustice, it is better to speak of cooperation 
rather than solidarity, in order to keep the word solidarity for any action 
taken in line with the ideals of justice. Without justice, there is no Christian 
solidarity, only simulated solidarity, mere self-interested cooperation, a win- 
win situation, bilateralism. 


CHRISTIANITY AND SOLIDARITY IN THE TWENTY-FIRST CENTURY: 
CHALLENGES 


I now turn to some specific requirements of solidarity as a guiding principle 
of social justice in the twenty-first century. Christianity plays a decisive role 
in the achievement of these social objectives of solidarity. 


Respect for All Persons and Their Rights: Abolishing 
Discrimination 


The we of solidarity does not undermine the individual self but enhances 
and expands it. Therefore, the first requirement of solidarity is respect for 
each human person and his or her rights due to the individual’s dignity as a 
bearer of God’s image. The most basic sign of this respect consists in 
avoiding any kind of discrimination whatsoever, whether based on sex, 
race, religion, belief, age, or nationality. 

Any discrimination (for example, not hiring someone on religious or 
racial grounds) constitutes nonsolidarity-based exclusion and must be 
eradicated from society. But solidarity-based exclusions (for example, 
disqualifying a corrupt person from political office, imprisoning a 
dangerous murderer, refusing to give a driver’s license to a reckless driver, 
or imposing compulsory retirement to make way for new generations) are 
not discriminatory but are in accordance with justice because they protect 
the solidarity of the whole. 

This distinction between solidarity-based and nonsolidarity-based (that 
is, discriminatory) exclusion is crucial for the development of a just society. 
All too often, countries treat migrants with discrimination, excluding them 
unilaterally and without solidarity. The absolutizing of the principle of 


sovereignty of nations, which has inspired international law for centuries, is 
distinctly antisolidarity. 

The death penalty is the pinnacle of the nonsolidarity-based exclusion of 
a citizen through his or her annihilation. It is therefore a clearly 
unacceptable form of discrimination. As Pope Francis explains, “The firm 
rejection of the death penalty shows to what extent it is possible to 
recognize the inalienable dignity of every human and to accept that he or 
she has a place in this universe. If I do not deny that dignity to the worst of 
criminals, I will not deny it to anyone. I will give everyone the possibility 


of sharing this planet with me, despite all our differences.””° 


Solidarity with the Poor, Sick, and Needy 


The preferential option for the poor, the sick, and the weakest, which is 
deeply rooted in the Old and the New Testaments,”’ sees the face of Christ 
in the needy. The image of God shines in the poor in a special way. As an 
Orthodox document so wisely states, “The Church can be no less concerned 
for the plight of the poor and the defenseless than was Christ himself, and 


no less ready to speak for them when their voices cannot be heard.”?° 

Eradicating world hunger has become an ethical imperative in our 
globalized society. Hunger is more an institutional problem, and a problem 
of lack of solidarity, than a lack of resources on the planet. That is why 
global institutions are needed to ensure that all the planet’s inhabitants have 
access to clean drinking water and sufficient food. Humanity will never 
stand in complete solidarity as long as there is a lack of food, potable water, 
basic education, or first aid in certain regions of the underdeveloped world 
and in outlying areas of its large cities.?? Solidarity is tested by need: the 
greater the need, the greater the solidarity required. 


Ecological Solidarity 


Ecological solidarity, from a moral perspective, is based on the fact that all 
of the earth’s inhabitants share responsibility for its conservation. The earth 
is a unique and indivisible good. Each political community may have a 
preferential right to a part of it (territory), but this right is not strictly one of 
ownership (dominium) but one of preferential use (usus), because the earth, 


as such, is not divisible. It is presented to us as a single unit.°° In this sense, 


we humans should consider ourselves more as joint stewards than as joint 
owners of the planet. 

The principle of solidarity obliges us to look after the universe and 
particularly the earth as a shared treasure to be enjoyed responsibly, without 
damaging it, in order to preserve it in its integrity for future generations. 


“All of us can cooperate as instruments of God for the care of creation, each 


according to his or her own culture, experience, involvements and talents,” 


l says Pope Francis in his encyclical Laudato si’: On the Care of Our 


Common Home. 

In another document, the Greek Orthodox Church also establishes this 
necessary connection between serving our neighbor and caring for the 
planet based on the unity of creation. 


There is a close and indissoluble bond between our care of creation and our service to the body 
of Christ, just as there is between the economic conditions of the poor and the ecological 
conditions of the planet. Scientists tell us that those most egregiously harmed by the current 
ecological crisis will continue to be those who have the least. This means that the issue of 


climate change is also an issue of social welfare and social justice.*” 


Solidarity of Nations 


Nowadays, no state can guarantee the common good of its citizens on its 
own. The phenomenon of globalization imposes solidarity among nations as 
a model. The solidarity of nations is based on the existence of a global 
common good, which is partly the product of needs that cannot be met 
satisfactorily by our current model of an international community of nations 
pursuing their own self-interest. 

Preserving the planet (environmental protection, addressing climate 
change) and humans’ physical survival (eradicating poverty, preventing 
natural disasters, providing postdisaster relief and reconstruction, 
eliminating nuclear weapons, ensuring security against terrorism, 
prosecuting crimes against humanity) are just a few examples of specific 
global public goods that are part of humankind’s common good. Of course, 
protecting human rights is also a global good but only to the extent that they 
are not sufficiently protected by the various local, national, or supranational 
legal systems. 

An incipient global law increasingly protects the global public goods that 
make up the common good of the human community. This essentially 


solidarity-based global law in no way pretends to universalize the idea of 
the nation-state, creating a sort of world-state. That would be a vulgar form 
of totalitarianism and the end of the democratic life of nations. Rather, what 
global law aims to do is to protect a part of the universal common good 
(those global public goods) by means of an incomplete legal order and a 
coordinated system of global institutions supervised by appropriate 
international courts.*? 

At the center of global law would be a global parliament, a democratic 
institution par excellence. This global parliament would be the only 


institution capable of realizing what one could consider, to use H. L. A. 


Hart’s terminology, the “rule of recognition”*“ of the new global law: Quod 


omnes tangit ab omnibus approbetur” (What touches all must be approved 
by all). Laws and rules that regulate problems affecting all of humanity (and 
only those problems, and only insofar as they affect all of humanity and not 
just a part of it) must be approved by humanity as a whole. Thus, the main 
objective of the global parliament would be to determine which global 
public goods were to be protected by global law and to what extent they 
should be protected by it (global legal domain)—that is, not placed under 
the jurisdiction of other national, international, or supranational entities or 
institutions. 

Without speaking expressly about a global right, Pope John Paul II 
sensed it when he said that humanity today “needs a greater degree of 
international ordering, at the service of the societies, economies, and 


cultures of the whole world.”*> Pope Francis has gone even further: “We 
need to attain a global juridical, political, and economic order which can 


increase and give direction to international cooperation for the development 


of all peoples in solidarity.”°° 


Ecumenical Solidarity 


Since the birth of the ecumenical movement at the beginning of the 
twentieth century, great strides have been made in fostering solidarity 
among churches. Still, the ultimate goal of restoring union among separated 
Christians—Orthodox, Catholics, and Protestants of all denominational 
forms—is still far from being achieved, although the ecumenical movement 
of the past century has been encouraging. Although there is far more that 
unites us than divides us, the divisions exist and greatly undermine any 


attempt at evangelization because they are contrary to the command that 
Jesus Christ gave during the Last Supper: “That they all may be one; as 
thou, Father, art in me, and I in thee” (John 17:21). This lack of full 
solidarity, of full communion, obscures Christian witness, because unity is 
by no means an accidental attribute; rather, it is the very essence of the 
Christian community, which is made in the image of the divine communion 
of persons. 

True ecumenism is not born of a lowest common denominator of 
doctrine, the result of consensus, but of the united intention to be Christian 
—that is, to live intimately united with the Triune God and with one another 
(see John 14:6). True ecumenism is therefore a process of inner conversion 
and spiritual maturity that seeks full identification with Jesus Christ. It is, at 
heart, a process that seeks to achieve full solidarity among all Christians 
united to Christ. 

Ecumenism is the great challenge of Christianity, to which, without 
doubt, so many Orthodox, Protestant, and Catholic Christians have devoted 
themselves so tirelessly. Communion with fellow Christians, recognition of 
the gifts that fellow Christians have to share, appreciation of legitimate 
doctrinal and liturgical diversity, cultivation of the intention to learn from 
separated brothers and sisters, the intention to seek unity with the full 
strength of one’s soul, and, ultimately, the conversion of the heart—these 
are some of the tools that solidarity offers to ecumenism. 


CONCLUSION 


The growing awareness of humanity’s interdependence and the ever- 
stronger conviction of the unity of reality invite us to think that solidarity is 
set to play a central role in the important social, ecological, economic, and 
digital transformations that humanity is facing in the twenty-first century. 
Solidarity is a shared responsibility and, therefore, a requirement, which 
is gradually being discovered to the extent that human fraternity, based on 
the common divine filiation of those created in God’s image, is felt more 
deeply. Solidarity has to be renewed every day, and that entails looking for 
the common good and showing a profound respect for everyone’s dignity. 
Without justice, there is no Christian solidarity, but solidarity goes beyond 
human justice. Solidarity touches on charity. In other words, the closer that 


human solidarity comes to the ideas of love, service, and gratuitousness, the 
more it manifests the solidarity of the Triune God. Fully implementing 
solidarity entails a profound spiritualization of society. Therefore, in the 
development of solidarity, Christianity, and law must go hand in hand. 
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